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BENNISON  V.  CARTWEIGHT.    TA.  2. 

Sighiofway. — BUerrupHon,^Aequie8cenee, — 2  dkZWl4fC,  71, «.  4. — DedaraiUm9» 

TreipMf  ibr  Inaktag  tnd  entorlng  the  pl^ntiff's  gardtn.  The  defendant  Jnatifled  nndtt 
€we  pleeiy  rii.,  the  eBjoyment  m  of  right  end  withoot  Inteiraption  of  e  w%j  oyer  the  gerden 
for  twenty  jeers  end  forty  yean  leipeotlvely  before  the  init  At  the  triel  It  eppeered  that  the 
plaintiff  waa  tenant  to  W.  L.  of  the  garden,  and  the  defendant  waa  owner  of  premiiei  eon^ 
ptlaing  n  eottage  and  yard,  which  had  formerly  been  part  of  the  eitatei  of  the  L.  family,  with 
a  priry  in  the  yard  abatUng  npon  the  garden,  whieh  priry  had  ftood  there  for  sixty  years* 
J.  L.,  who  died  in  1811,  was  owner  of  the  garden  and  the  premises  belonging  to  the  defendant^ 
■nd  demised  certain  of  his  estates,  incloding  those  premises,  to  H.  L.  in  trust  to  selL  H.  Iw 
•eld  ▼ariovs  lots,  and  la  1812  W.  became  the  purchaser  of  a  lot  which  included  those  premises^ 
la  1831  W.  built  the  cottage,  and  on  his  death  in  1849  the  premises  derolrcd  to  the  defendant 
in  right  of  his  wife^  who  was  heiress  of  W.  In  1833  8.  became  tenant  of  the  garden,  and 
eontinned  so  until  1867.  In  1880  he  walled  up  stones  against  the  opening  of  the  privy  into 
the  garden,  and  W.  knocked  them  down.  8.  complained  of  that  act  to  H.  L.,  who  went  with 
IdM  agent  to  look  at  the  place,  and  met  there  8.  and  W.  Declarations  of  W.  and  H.  L.  on  thai 
occasion  were  admitted  in  cTidence  after  ol^ection  by  the  plaintiC  A  low  wall  was  accord- 
ingly built  round  and  a  loots  flagstone  put  at  the  top'So  as  to  form  a  cesspool,  and  the  privy 
was  cleaned  out  through  the  garden  untU  about  1863.  tinder  the  will  of  J.  L.  the  garden 
came  to  W.  L.  on  his  attaining  the  age  of  twenty-one  years,  in  1817.  After  the  declarationf 
were  given  in  evideaoe^  it  appeared  that  H.  L.  was  trustee  of  W.  L.  during  his  minority,  and 
fubiequently  by  his  request  recclTod  his  rents.  In  October,  1861,  the  tenant  of  the  garden, 
hj  direction  of  W.  L.  built  a  wall  to  prevent  the  defendant  going  through  it  A  correspond- 
ence between  the  attorneys  for  the  defendant  and  W.  L.,  in  which  there  was  a  negotiation 
as  to  a  reference  of  the  matter  to  arbitration,  began  on  the  38th  December  of  thai  year, 
and  eontinned  until  the  13th  February,  1863.  The  trespass  for  which  the  action  wai 
hronght  was  oommitted  on  the  3d  February,  1866;  and  the  writ  issued  on  the  following  day. 
The  Judge  left  to  the  Jury  the  question  whether  the  defendant  had  submitted  to  or  acquiesced 
In  the  interruption  for  one  year  within  the  meaning  of  stat.  3  A  3  W.  4,  c  Tl,  s.  4,  and  they 
said  that  he  had  nol^  and  found  for  him  on  both  pleas.  Held,  per  Crompton,  Blackburn,  and 
Mellor,  J  J., 

1.  That  the  question  was  properly  left  to  the  Jury,  as  an  Interruption  might  be  shown  to 
have  been  not  submitted  to  or  acquiesced  in  within  the  meaning  of  stat  3  4  3  W.  4,  c.  Tl,  i» 
^  though  no  suit  or  action  had  been  brought 

S.  That  the  declaration  of  W.  was  admissible  as  explanatory  of  aots  about  to  be  done  %f 
Ub^  showing  the  aatare  of  the  enjoyment  of  the  way. 
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»  •  • 

8.  SemhU,  per  Crompton  ud  Blaokbnn,  JJ^  a»t  eren  taking  H.  L.  m  »  ftraager  to  tho 
Mtate  at  the  time  of  the  eoDTenation  betweea*  ^im  and  S.  and  W.,  his  declaration  wai  admif- 
•ible  as  part  of  the  oonrenation.  'j»  ^, 

Writ  issued  4th  FebniariF'tfi6B. 

The  first  coant  of  the  declaration  stated  that  the  defendant  broke  and 
entered  a  garden  of  the  phi^tiff  abutting  on  the  east  side  thereof  on  a 
yard  of  the  defendant,  4to3\l>roke  a  hole  in  the  door  of  the  garden,  being 
the  plaintiflTs  door^  and*  trampled  on  the  garden,  and  threw  and  placed 
bricks,  mortar  and  rii})bi8h  in  it. 

The  second  co^a];  stated  that  the  defendant  broke  down  and  destroyed 
a  part  of  the  ifilf^f  the  plaintiff,  being  the  wall  at  the  west  side  of  the 
defendant's  yaijdiand  on  the  east  side  of  the  plaintiff's  garden. 

Pleas.  Vmj:,  Not  guilty.  Second.  That  the  garden,  door  and  wall 
were  not;tiher/ garden,  door  and  wall  of  the  plaintiff.  Third.  That  one 
John  Gv^ei^vrss  possessed  of  a  cottage  and  yard  with  a  privy  standing 
and  beiAg  upon  the  yard  and  adjoining  to  and  abutting  upon  the  garden 
of  the  plaintiff,  and  that  the  occupiers  of  the  cottage,  yard  and  privy  for 
twenty  years  before  this  suit  enjoyed  as  of  right  and  without  interrup- 
tion the  privilega  of  >  goine  from  a  certain  public  highway  over  the 
garden  of  the  plliintiff  to  the  privy  and  from  the  privy  over  the  garden 
to  the  public  highway,  at  all  reasonable  and  proper  times  in  that  behalf, 
4cQ-|  for  the  purpose  of  removing  *and  carrying  away  from  the  privr 

-^  the  soil  and  refuse  from  time  to  time  therein  made  and  collected^ 
for  the  more  convenient  occupation  of  the  cottage,  yard  and  privy, 
justifying  the  trespasses  by  the  defendant  as  the  servant  of  Green  and 
by  his  command  in  the  exercise  of  the  said  privilege.  The  fourth  plea 
repeated  the  allegations  in  the  third,  substituting  forty  for  twenty  years. 
The  fifth  plea  justified  in  the  exercise  of  a  right  similar  to  that  in  the 
third  plea  granted  in  a  conveyance  of  the  cottage,  yard  and  privy  by 
Gubriel  Fielding  and  Sir  Henry  Lawson,  who  were  seised  in  fee  of  the 

Srden  and  also  of  the  cottage,  yard  and  privy,  to  Thomas  Walton  ia 
),  which  estate  of  Thomas  Walton  vested  in  the  wife  of  the  defendant* 
The  sixth  plea  justified  in  the  exercise  of  a  similar  right  as  a  right  of 
necessity  under  the  conveyance  mentioned  in  the  fifth  plea. 

Replications.  First  Issue  on  all  the  pleas.  Second.  To  the  third 
plea :  that  before  the  commencement  of  the  period  of  twenty  years  in  that 
plea  mentioned,  one  Spedding,  then  being  tenant  for  a  term  of  years  of 
the  garden,  gave  license  to  one  Thomas  Walton,  then  being  the  occupier 
of  the  cottage,  yard  and  privy,  to  enjoy  and  exercise  the  said  privilege ; 
and  the  exercise  of  the  said  privilege  commenced  before  the  beginning 
of  the  period  of  twenty  years  under  and  by  virtue  of  the  license  and  not 
otherwise ;  and  that  the  enjoyment  of  the  privilege  continued  from  its 
oommenoement  until  and  during  the  twenty  years  without  any  other  title 
to  or  justification  for  the  exercise  of  the  same  than  the  license  so  granted* 
Third.  To  the  third  plea:  that  ihe  enjoyment  of  the  privilege  com- 
menced before  the  beginning  of  the  period  of  twenty  years  in  that  plea 
^M-^  mentioned,  and  tnat  before  and  at  the  time  of  the  commencement 

^  *o(  the  enjoyment  of  the  privilege,  and  from  thence  until  and 
during  part  of  the  said  period  of  twenty  years,  the  garden  was  in  the 
possession  of  one  Spedding  as  tenant  thereof  for  years  to  a  certain 
other  person  being  his  landlord,  the  reversion  thereof  then  belonging  to 
the  said  landlord  in  fee ;  and  that  at  the  time  of  the  commencement  of 
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tilie  enjoyment  of  the  privilege,  and  from  thence  until  and  daring  the 
said  part  of  the  said  period  of  twenty  years,  the  same  was  so  enjoyed 
without  the  knowledge  or  consent  of  the  said  reversioner,  and  without 
any  grant  of  the  privilege  from  the  «aid  reversioner  or  from  any  prior 
owner  of  the  fee  of  the  garden.  The  fourth  replication  to  the  third 
plea  was  the  same  as  the  third  replication,  except  that  it  stated  that  the 
ffarden  was  in  the  possession  of  Spedding,  first,  as  tenant  for  years  to 
Sir  Henry  Lawson,  who  uras  seised  as  of  tee  of  the  reversion  of  and  in 
the  garden  and  who  died  so  seised  before  the  commencement  of  the 
twenty  years,  and  after  his  death  as  tenant  of  the  garden  to  Sir  William 
liawson,  who  was  seised  of  the  said  reversion  in  fee  simple  from  the 
time  of  the  death  of  Sir  Henry  Lawson  to  the  end  of  the  tenancy  of 
Spedding  ;  and  that,  at  the  time  of  the  commencement  of  the  enjoyment 
of  the  privilege  until  and  during  the  said  part  of  the  period  of  twenty 
years  which  elapsed  during  the  tenancy  of  Spedding,  the  same  was  so 
enjoyed  without  the  consent  or  knowledge  of  Sir  Henry  while  he  was 
reversioner,  or  of  Sir  William  when  he  was  reversioner,  and  without 
any  grant  of  the  privilege  by  any  person  having  title  to  grant  the  same. 
Fifth.  New  assignment. 

The  defendant  in  his  rejoinder  joined  issue  on  the  second,  third  and 
fourth  replications  to  the  third  plea. 

There  were  pleadings  to  the  new  assignment,  but  it  is  unnecessary  to 
set  them  out,  as  on  the  trial  the  jury  *were  discharged  from  finding  r^^e 
any  verdict  under  the  new  assignment.  ^ 

At  the  trial,  before  Blackburn,  J.,  at  the  Yorkshire  Summer  Assizes 
in  1863,  the  trespasses  for  which  the  action  was  brought  were  admitted. 
It  appeared  that  the  plaintiff  was  tenant  to  Sir  William  Lawson,  Bart., 
of  an  inn  called  The  Angel  Inn,  on  one  side  of  the  street  or  highway 
in  the  village  of  Gatterick  in  the  North  Riding,  and  a  garden  opposite 
to  it  on  the  other  side.  The  defendant  was  owner  of  premises  com- 
prising a  cottage  and  yard  which  had  been  formerly  part  of  the  Lawson 
estates,  with  a  privy  in  the  yard  abutting  upon  the  garden  of  the  plain- 
tiff: this  privy  had  stood  there  for  sixty  years.  At  the  beginning  of 
that  period,  the  garden  was  waste  ground ;  it  was  first  held  with  The 
Angel  Inn,  about  the  year  1811,  as  a  coal  yard,  and  between  thirty  and 
forty  years  ago  it  was  converted  into  a  garden,  when  a  wall  was  built 
between  it  and  the  road.  The  wall  had  a  door  in  it  opening  into  the 
road.  Sir  John  Lawson,  Bart.,  who  died  in  1811,  was  lord  of  the  manor 
of  Gatterick,  and  owner  of  extensive  property  including  The  Angel  Inn 
and  garden  as  well  as  the  premises  belonging  to  the  defendant.  .  He 
devised  certain  parts  of  his  estates,  including  those  premises,  to  Sir 
Henry  Lawson,  Bart.,  who  succeeded  him  in  tne  baronetcy  and  in  the 
settled  estates,  in  trust  to  sell.  In  pursuance  of  those  trusts  Sir  Henry 
Lawson  sold  various  lots,  and  Thomas  Walton  became  a  purchaser  of  a 
lot'which  included  the  site  of  the  cottage  in  question,  and  the  yard  and 
^ivy.  The  deed  of  conveyance,  which  was  dated  the  22d  September, 
1812,  did  not  give  to  the  purchaser  any  right  of  way  through  the  gar- 
den. In  1821  Walton  built  the  cottage  in  question  occupied^  by  John 
Green.  Walton  died  "^in  1849,  and  the  premises  purchased  by  him  p^g 
from  Sir  Henry  Lawson  devolved  on  the  defendant  in  right  of  his  *- 
wife  who  was  heiress  of  Walton. 

There  was  evidence  that  before  1812  the  tenants  of  the  premises  pur* 


6  BBNNISON  v.  CARTWBIGHT.    H.  V.  1864. 

ohas«d  by  the  defendant  cleaned  out  the  privy,  by  leading  the  soil  oyer 
the  yard  and  garden  and  so  into  the  road,  and  after  the  wall  was  built 
takine  it  through  the  door,  obtaining  the  key  of  the  door  when  it  was 
locked  from  the  tenant  of  The  Angel  Inn. 

In  May,  1828,  Spedding  became  tenant  of  The  Anffel  Inn  and  gar- 
den,  and  continued  tenant  until  May,  1857.  In  1830,  he  walled  np 
stones  against  the  opening  of  the  privy  into  the  garden  and  Mrs.  Wal- 
ton knocked  them  down.  Mrs.  Spedaing  complained  of  that  act  to  Sir 
Henry  Lawson,  and  at  her  request  he  went  with  Douthwaite,  his  aeent, 
to  look  at  the  place,  and  met  there  Mrs.  Spedding  and  Mr.  and  Mrs. 
Walton.  A  witness,  who  had  occupied  the  cottage  for  thirty-five  years, 
who  was  present  on  that  occasion,  was  asked  by  the  counsel  for  the  de- 
fendant as  to  what  Mrs.  Walton  and  Sir  Henry  Lawson  then  said. 
This  evidence  was  objected  to  by  the  counsel  for  the  plaintiff,  but  the 
learned  Judge  held  tnat  it  was  relevant  to  the  question  whether  the  user 
of  the  way  in  question  was  of  ri^ht,  and  therefore  was  admissible.  The 
evidence  was  as  follows.  Mrs.  Walton  said  to  Sir  Henry  Lawson,  ^^Is 
not  this  my  right  for  the  privy  to  be  cleaned  out  ?"  Sir  Henry  Lawson 
said  to  Douthwaite,  ^^  I  do  not  see  how  it  can  be  cleaned  out  any  other 
way  than  it  has  been."  Douthwaite  said,  ^^  I  think  something  better 
than  this  can  be  done ;  there  should  be  a  wall  built  round  to  keep  the 
soil  in  and  prevent  it  oozing  into  the  garden."  Sir  Henry  Lawson  then 
said  to  Mrs.  Walton,  *^  Tou  must  continue  to  clean  the  privy  out  the 
^Yi  same  way  through  the  ^garden."    The  witness  was  cross-examined 

-J  by  the  counsel  for  the  plaintiff,  who  contended  that  he  did  not 
thereby  waive  his  objection  to  the  admissibility  of  the  evidence.  A  low 
wall  of  about  one  foot  high  was  accordingly  built  round,  and  a  loose 
flagstone  was  put  at  the  top  so  as  to  form  a  cesspool.  Ajid  the  privy 
was  afterwards  cleaned  out  through  the  garden  as  long  as  the  witness 
remained  tenant,  that  is  until  about  1852. 

Under  the  will  of  Sir  John  Lawson,  The  Angel  Inn  and  garden  de> 
yolved  upon  Sir  William  Lawson,  on  his  attaining  the  age  of  twenty-one 
years,  in  1817.  After  the  above  conversation  had  been  given  in  evi- 
dence, Sir  William  Lawson  was  called  as  a  witness  for  the  plaintiff,  and 
proved  that  Sir  Henry  Lawson,  who  was  his  trustee  ana  during  his 
minority  received  the  rents  and  had  the  general  management  of  the 
property  devised  to  him,  continued  by  his  request  to  receive  them  after- 
wards, he,  Sir  William,  being  non-resident  in  the  county.  Sir  Henry 
died  in  1834,  and  was  succeeded  in  the  settled  estates  and  in  the  baro- 
netcy by  Sir  William. 

In  October,  1861,  the  plaintiff,  who  was  then  occupier  of  The  Angel 
Inn  and  garden,  by  direction  of  Sir  William  Lawson  built  a  wall  in  the 
garden  to  prevent  the  soil  from  the  privy  being  carried  through  the  gar- 
aen.  The  defendant  complained  to  Sir  William  of  this  obstruction,  and 
remonstrated  against  it,  and  the  matter  was  placed  in  the  hands  of  their 
respective  attorneys.  A  correspondence  between  them,  in  which  there 
was  a  negotiation  as  to  the  alleged  right  being  referred  to  arbitration, 
began  on  the  28th  December,  1861,  and  continued  until  the  18th  Feb- 
ruary, 1862 ;  when  it  ended  without  any  result.  Afterwards  the  de- 
fendant made  further  remonstrances  against  the  existence  of  the  ob- 
^o-|  struction,  *and  made  several  attempts  to  remove  it,  in  which  he 

-1  was  frustrated  by  the  plaintiff,  until  the  8d  February,  1868,  when 
he  committed  the  acts  for  which  the  action  was  brought. 
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It  was  contended  for  the  plaintiff  that,  aBsnming  there  was  evidence 
of  a  user  as  of  right  either  for  forty  years  or  twenty  years,  there  had 
been  an  intermption  of  the  enjoyment,  and  that  intermption  had  been 
acquiesced  in  by  the  defendant  for  one  year  after  the  wall  was  built, 
inasmuch  as  the  writ  was  sued  out  more  than  a  year  after  the  building 
of  the  wall.  The  learned  Judge,  in  summing  up  to  the  jury,  told  them 
that  as  to  the  user  it  must  be  of  right,  that  is,  by  persons  asserting  their 
right  openly  and  not  craftily ;  but  that  it  was  not  necessary  that  notice 
of  the  user  should  have  come  to  the  personal  knowledge  of  Sir  William 
Lawson ;  and  he  left  it  to  them  to  say  whether  the  user  had  been  for 
twenty  years  from  the  commencement  of  it,  as  of  right,  or  for  forty 
years.  That  as  to  the  question  of  acquiescence  in  the  interruption,  it 
turned  upon  the  correspondence  between  the  attorneys  on  both  sides, 
and  he  asked  them  as  a  matter  of  fact  whether  the  defendant  had  sub- 
mitted to  or  acquiesced  in  the  interruption  when  he  was  negotiating 
with  the  party  who  caused  the  interruption. 

i  The  jury  found  that  the  way  was  used  as  of  right  for  forty  years, 
and  that  it  had  not  been  interrupted  for  one  year ;  and  a  verdict  was 
entered  for  the  defendant  on  the  issues  ioined  on  Uie  third  and  fourth 
pleas,  and  for  the  plaintiff  on  all  the  others. 

In  Michaelmas  Term,  Temple  obtained  a  rule  for  a  new  trial,  on  the 
ground  of  misdirection  by  the  learned  Judge  in  telling  the  jury  that 
there  was  evidence  of  a  ^sufficient  user  to  comply  with  the  statute ;  r^iQ 
in  not  directing  the  jury  that  there  was  an  interruption  acquiesced  ^ 
in  for  a  year  within  the  meaning  of  the  statute ;  and  also  on  the  ground 
of  improper  admission  of  evidence. 

Price  and  Kemplay  showed  cause. — ^First.  Under  stat.  2  ft  8  W.  4, 
c.  71,  ss.  1,  2,  3,  certain  rights  are  acquired  when  they  ^^  have  been 
actually  enjoyed"  ^^ without  interruption"  for  the  periods  therein  men- 
tioned ;  and  sect.  4  puts  a  construction  upon  the  phrase  ^^  without  inter- 
rnption :"  it  enacts  that  each  of  the  periods  before  mentioned  ^^  shall 
be  deemed  and  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which  such  period  may  relate  shall  have 
been  or  shall  be  brought  into  question,  and  that  no  act  or  other  matter 
shall  be  deemed  to  be  an  interruption,  within  the  meaning  of  this  statute, 
unless  the  same  shall  have  been  or  shall  be  submitted  to  or  acquiesced 
in  for  one  year  after  the  party  interrupted  shall  have  had  or  shall  have 
notice  thereof,  and  of  the  person  makrng  or  authorizing  the  same  to  be 
made."  It  is  a  question  of  fact  for  the  jury  whether  there  has  been  an 
interruption  of  the  enjoyment ;  it  must  also  be  a  question  of  fact  whe- 
ther the  interruption  was  submitted  to  or  acquiesced  in  for  a  year.  There 
are  no  words  in  sect.  4  to  support  the  notion  that  the  only  mode  in 
which  a  person  can  show  that  he  does  hot  acquiesce  in  an  interruption 
is  by  bringing  an  action.  Suppose  the  question  of  right  had  been 
referred  to  arbitration  and  decided  in  favour  of  the  claimant,  that  would 
be  evidence  of  non-acquiescence.  Here,  thoueh  the  defendant  did  not 
assert  his  right  by  abating  the  obstruction  within  a  *year,  he  did  p^^^ 
^^         not  submit  to  or  acquiesce  in  the  interruption,  for  he  put  the  mat-   ^ 

ter  into  the  hands  of  his  attorney.  In  Flight  v.  Thomas,  8  Gl.  ft  F. 
231  (£.  G.  L.  R.  vol.  89),(a)  it  was  held  that  the  interruption  may  be  at 
the  beginning,  middle,  or  end  of  the  period.  Suppose  an  interruption 
occurr^  in  tne  middle  of  the  period,  and  at  the  end  of  the  period  the 

(a)  Afflrming  the  Jadgmonl  of  the  Szoh.  Ch.  11  A.  A  S.  688. 
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owner  of  the  land  over  which  the  right  was  claimed  acknowledged  the 
right,  and  then  the  claimant  was  allowed  to  enjoy  it,  could  it  Be  con- 
tended that  the  interraption  had  been  submitted  to  or  acquiesced  in 
because  no  action  had  been  brought  ?  When  a  person  ceases  to  use  a 
right  during  a  part  of  the  period  it  is  a  question  for  the  jury  whether 
there  has  been  a  continued  enjoyment  of  the  right  during  that  period : 
Carr  v.  Foster,  8  Q.  B.  681  (E.  C.  L.  B.  vol.  43).  [Crompton,  J— 
A  man  cannot  be  always  actually  enjoying  a  right  of  way.  But  suppose 
he  agreed  not  to  use  it,  would  there  still  be  an  enjoyment  of  it  without 
interruption  f]  It  would  be  a  question  for  the  jury.  If  during  twenty 
years  the  parties,  were  continually  squabbling  about  the  right,  there 
would  not  be  a  user  without  interruption.  In  order  that  the  enjoyment 
of  an  easement  may  confer  a  right  it  must  have  been  open,  peaceable 
and  as  of  right,  *^  nee  vi  nee  clam  neo  precario :''  Gale  on  Easements, 
8d  ed.,  by  Willes,  p.  179.  Cooper  v.  Hubbuck,  12  G.  B.  N.  S.  456  (E.  C. 
L.  B.  vol.  104],  following  Ward  v.  Bobins,  15  M.  &  W.  287,  only  decides 
that  the  perioa  of  twenty  years  which  gives  the  right  is  the  period  next 
before  the  commencement  of  any  suit  or  action  wherein  the  claim  to  the 
right  is  brought  into  question:  Willes,  J.,  there  said,  pp.  469^70, 
*111   ^'  Moreover,  in  cases  where,  pending  a  ^lawsuit  the  enjoyment  is 

J  suspended  or  so  contested  as  to  lose  the  character  of  an  enjoyment 
as  of  right,  the  claimant,  according  to  the  construction  which  I  reject, 
would  lose  all  benefit  of  the  statute,  if  his  suit  or  action  should  raise  any 
question  which  rendered  an  appeal  necessary,  so  as  to  prolong  the  liti- 
gation for  a  year.  This  result  seems  to  call  for  an  astute  construction, 
if  necessary,  to  exclude  it,  rather  than  /or  an  astute  construction  to 
bring  it  about." 

Secondly.  Assuming  that,  as  the  evidence  stood  when  the  conversa- 
tion between  Sir  Henry  Lawson  and  Mrs.  Walton  took  place,  Sir  Henry 
Lawson  was  a  stranger  to  the  estate  over  which  the  right  was  claimed, 
that  conversation  was  admissible  to  show  that  the  user  of  the  way  did  not 
commence  by  license  from  Spedding,  but  was  exercised  as  of  right. 
fCROMPTON,  J. — The  declarations  of  Spedding,  the  tenant  of  Sir  Henry 
jLawson,  would  not  affect  his  landlord.  Blackburn,  J. — There  was  a 
contention  on  one  side  that  all  the  acts  of  user  done  were  under  a  license 
from  Spedding,  and  I  thought  that  the  conversation  was  relevant  to  that 
issue.]  The  subsequent  evidence  connected  Sir  Henry  Lawson  with 
the  estate.  Also  the  right  which  the  jury  have  found  is  a  right  by 
enjoyment  for  forty  years  :  with  reference  to  that  it  is  immaterial  whe- 
ther *the  owner  of  The  Aneel  Inn  and  garden  had  knowledge  of  the  user; 
but  it  is  not  immaterial  whether  the  user  was  secret  or  known.  Under 
sect.  2  of  Stat.  2  &  8  W.  4,  c.  71,  if  the  user  has  been  only  for  twenty 
years  the  claim  may  be  defeated  by  showing  that  the  owner  of  the 
servient  tenement  never  knew  of  the  exercise  of  the  right :  otherwise, 
if  the  user  has  been  for  forty  years:  Gale  on  Easements,  8d  ed.,  by 
Willes,  p.  148,  note  (5). 
♦1 91       *  ^^^P^  ^^^  ^'  Janes  (Northern  Circuit),  contrjl. — First.  Where 

-I  a  party,  instead  of  proving  immemorial  user,  relies  on  stat.  2  &  3 
W.  4,  c.  71,  under  which  rights  are  acquired  by  uninterrupted  enjov- 
ment  for  certain  periods,  if  the  enjoyment  is  interrupted  he  has  no  right 
until  an  action  is  brought  for  the  interruption.  The  right  is  inchoate, 
but  does  not  become  absolute  until  a  writ  is  issued,  and  if  no  action  is 
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bronglit  wiihin  a  year  after  the  interrapted  party  has  notice  of  the 
interruption  the  right  is  gone.  The  legislature  intended  that  there 
should  be  a  suit  or  action  on  one  side  or  the  other.  The  period  of  enjoy* 
ment  necessary  to  confer  a  right  must  run  on  to  the  time  of  bringing  an 
aetion.  Ward  «.  Robins,  15  M.  k  W.  237 ;  and  therefore  the  non* 
acquiescence  in  an  interruption  must  be  asserted  by  bringing  an  action* 
In  that  case  Parke,  B.,  in  delivering  the  judgment  of  the  court,  pp.  242 
-8,  adverted  to  the  apparent  absurdity  arising  from  a  strict  construction 
of  sect.  4  as  having  been  fully  considered  in  Wright  v.  Williams,  1  M. 
k  W.  77,  98,  and  added  that  the  decision  in  that  case  was  fully  approved 
of  and  acted  upon  by  this  court  in  Richards  v.  Fry,  8  N.  &  P.  67.(a) 
The  decision  in  Flight  v.  Thomas,  8  Gl.  k  F.  281,  is  not  inconsistent 
with  this.  [Crompton,  J. — Suppose  a  wall  built  to  obstruct  a  user,  and 
in  the  middle  of  the  year  the  claimant  knocks  it  down,  but  does  not 
bring  an  action  within  a  year,  could  it  be  said  that  he  acquiesced  in  the 
obstruction  ?  Blackburn,  J.-^-Or  suppose  the  claimant  were  prevented 
by  force  from  knocking  the  wall  down.]  Cooper  v.  Hubbuck,  12  C.  B. 
K.  S.  456  (E.  C.  L.  R.  vol.  104),  indirectly  established  the  aflSrmative^ 
though  the  court  was  divided  *on  the  point  whether  the  twenty  r^-io 
years  uninterrupted  enjoyment  which  is  to  confer  the  right  under  ^ 
sect.  8  must  be  for  the  period  of  twenty  years  next  before  the  pending 
action,  or  whether  it  may  be  the  period  of  twenty  years  next  before 
another  action  brought  at  some  former  period,  wherein  the  claim 
to  the  right  was  brought  in  question.  Williams  J.,  said,  p.  475, 
'^It  was  established  by  the  case  of  Ward  v.  Robins,  15  M.  &  W.  237, 
not  only  that  a  title  under  the  €tet  cannot  arise  unless  some  action  is 
brought,"  that  is  after  an  interruption,  ^^but  also,  that,  however  long 
and  continual  the  enjoyment  of  the  right  may  have  been  up  to  the  time 
of  the  grievance  complained  of,  the  title  gained  thereby  under  the  act 
18  only  inchoate,  and  is  not  completed  but  by  enjoyment  continued  up 
to  the  commencement  of  the  suit." 

Secondlv.  Evidence  of  what  Sir  Henry  Lawson  said  during  the  con- 
versation Detween  Mrs.  Walton  and  Mrs.  Spedding  was  not  admissible, 
and  if  it  were  it  could  not  affect  Sir  William  Lawson,  under  whom  the 
plaintiff  holds.  [Blackburn,  J. — Sir  Henry  Lawson  must  be  taken 
to  have  been  a  stranger  to  the  estate  at  the  time  of  the  conversation ; 
and  I  admitted  the  evidence  assuming  him  to  be  such.  Mellor,  J. — 
No  weight  ought  to  be  allowed  to  what  Sir  Henry  said,  as  an  admission 
of  right  against  Sir  William.]  Neither  was  the  declaration  of  Mrs. 
Walton  admissible  as  a  declaration  accompanying  an  act  done.  Ln 
many  cases  it  may  be  difficult  to  draw  the  line ;  but  here,  at  any  rate, 
the  declaration  was  too  remote  from  the  act.  [Blackburn,  J. — There 
had  been  time  for  Sir  Henrv  to  make  an  appointment  for  his  steward 
to  meet  him  at  the  place,  and  therefore  the  declaration  of  Mrs.  Walton 
was  not  contemporaneous  *with  the  act  done.  Crompton,  J. —  r^-tA 
But  it  is  put  as  explanatory  of  the  act  done  by  Mrs.  Walton  and  ^ 
as  evidence  of  a  threat  which  she  afterwards  carried  out.]  Even  if  her 
declaration  is  admissible,  it  does  not  make  what  Sir  Henry  Lawson  said 
admissible.  [Mbllor,  J. — If  part  of  a  conversation  is  admissible,  can 
irhat  was  said  upon  the  subject  of  it  at  the  same  time  by  some  one  else 

(a)  Also  reported  7  A.  a  E.  698. 
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• 

be  ezdnded  ?    Is  the  judge  to  stop  the  conversation  in  the  middle  fj 
Yes.    If  the  latter  part  ox  it  does  not  hang  upon  the  former. 

Orohpton,  J. — ^As  to  the  point  on  the  improper  reception  of  evi- 
dence. I  have  had  some  doubt  whether  the  conversation  in  question 
was  more  than  talk  between  Mrs.  Walton  and  the  tenant  of  the  garden, 
in  th^  presence  of  a  straneer,  which  of  course  would  not  affect  the 
landlord;  and  though  at  a  later  stage  of  the  trial  Sir  Henry  Lawson 
appeared  sufficiently  connected  with  the  title  to  the  garden  to  make  the 
conversation  admissible,  I  think  as  at  present  advised  that  would  not 
cure  the  objection.  It  is  said  that  as  the  counsel  for  the  plaintiff  went 
on  and  supplied  the  evidence  which  was  wanting  to  connect  Sir  Henry 
Lawson  with  the  title,  and  the  whole  was  left  to  the  jury,  the  defect 
was  cured ;  but  that  is  not  so  in  the  case  of  evidence  which  is  objected 
to  as  inadmissible ;  for  the  admission  of  it  might  alter  the  whole  conrse 
of  the  trial,  and  compel  the  opposite  party  to  call  witnesses  whom  he 
otherwise  would  not  have  called.  Therefore  I  do  not  rely  on  Sir  Henry 
Lawson  being  connected  with  the  title  of  the  present  owner :  I  treat 
him  as  a  stranger,  as  my  brother  Blackburn  dia  at  the  trial.  Then  it 
is  clear  that  the  declaration  of  Mrs.  Walton  was  not  part  of  the  trans- 

*151  ^^^^^*  ^^  ^^  ^^^^  *^  ^®  evidence  in  two  ways,  first,  as  ezplain- 
-J  ing  her  conduct ;  secondly,  as  showing  that  the  act  was  not  done 
nnder  a  license  from  Spedding.  The  latter  is  the  strongest  way  of 
putting  it  in  favour  of  its  admissibility.  For,  the  question  being  raised 
whether  the  user  of  the  way  was  with  the  permission  of  Spedding,  Mrs. 
Walton  comes  and  says,  I  claim  to  use  the  way  as  of  right,  and  says  so 
in  the  presence  of  Mrs.  Spedding :  that  negatives  that  at  that  time  she 
Qsed  the  way  by  the  license  of  Mrs.  Speddme.  Then  she  threatens  to 
do  the  act  whicn  she  afterwards  did,  and  the  declaration  is  at  all  events 
admissible  as  explanatory  of  her  future  acts,  that  she  was  claiming  to 
do  them  as  of  right.  Gonsequently,  the  talk  between  Mrs.  Walton  and 
Mrs.  Spedding  was  evidence.  It  follows  that  the  other  parts  of  the 
conversation  which  ensued,  though  they  include  the  declaration  of  a 
third  party,  are  admissible.  The  declaration  of  Sir  H.  Lawson  becomes 
more  important  by  reason  of  his  being  afterwards  shown  connected 
with  the  estate :  morally  it  would  have  great  weight ;  but  we  are  only 
considering  the  question  of  law,  whether  it  is  admissible. 

The  more  important  question  is  whether  there  has  been  a  non-acquies- 
eence  by  the  defendant  in  the  interruption  of  his  easement.  That 
depends  on  sect.  4  of  stat.  2  &  3  W.  4,  c.  71,  and  upon  reading  the 
words  of  that  section  I  have  no  doubt  that  this  was  a  matter  for  the 
jury  and  not  one  on  which  the  Judge  would  have  been  authorized  to 
stop  the  case.  It  was  argued  by  Mr.  Temple  and  Mr.  Jo7%es  that  there 
was  acquiescence  unless  some  suit  or  action  was  brought  for  the  act  or 
other  matter  which  constituted  the  interruption.  But  there  is  nothing 
in  the  statute  to  warrant  that  construction  and  their  argument  has  not 
convinced  me  that  it  is  rieht.  They  lay  down  as  the  ground  of  their 
*161  ^^S^^^Q^  ^^^^  ^indeed  must  now  be  taken  to  be  law,  that  the 
^  party  claiming  the  right  must  show  that  it  has  been  enjoyed  con- 
tinuously up  to  the  time  of  the  commencement  of  the  suit  or  action. 
One  would  have  thought  that  for  justifying  an  alleged  trespass  it  would 
be  necessary  to  show  a  right  to  do  the  act  at  the  time  of  committing  it. 
And  the  notion  of  an  inchoate  right  being  perfected  at  the  time  of  the 
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eommencement  of  the  action  is  rerj  strange ;  probably  it  waa  anegeated 
by  the  words  in  the  first  claoae  of  sect.  4y-*each  of  the  periods  shall 
be  deemed  to  be  the  period  *'nezt  before  aome  auit  or  action"  wherein 
the  claim  shall  be  brought  into  question. 

There  is  great  force  in  what  Mr.  Kemplay  says,  that  the  provision  as 
to  acauieecence  or  non-acquiescence  applies  not  only  at  the  end  />f  the 
period  but  also  at  the  beginning  and  the  middle  of  it;  and  if  it  had 
occurred  in  the  middle  of  the  period  we  should  look  at  all  the  facts  in 
order  to  determine  whether  there  had  been  acquiescence  or  non-acquiea- 
cence  without  reference  to  any  suit  or  action  havine  been  brought. 

It  does  not  follow  from  what  is  established  by  the  cases  that,  where 
an  interruption  takes  place  at  the  end  of  the  period,  the  non-acquies* 
cence  in  the  interruption  can  only  be  shown  by  a  suit  or  action  having 
been  brought.  Accordinff  to  the  plain  and  ordinary  sense  of  the  words 
the  question  is  whether  the  interruption  has  been  really  submitted  to. 
Suppose  a  man  is  assaulted,  it  might  be  shown  that  he  has  not  submitted 
to  or  acquiesced  in  the  assault,  though  he  had  not  brought  an  action 
for  it.  in  the  construction  of  the  first  clause  in  sect.  4  of  stat.  2  ft  8 
W.  4,  c.  71,  an  apparent  absurdity,  to  use  the  language  of  Parke,  B., 
in  Ward  v.  Bobins,  16  M.  ft  W.  287,  242,  has  been  rendered  necessary 
by  the  ^wording  of  that  section;  but  we  should  extend  that  r^,^!^ 
absurdity  to  the  latter  clause  of  the  section,  without  any  necessity  ^ 
for  doing  so,  if  we  adopted  the  construction  contended  for  by  the 
plaintiff. 

I  am  therefore  of  opinion  that  the  question  of  submission  to,  or 
acquiescence  in,  an  interruption  is  to  be  left  to  the  jury,  and  the  pre* 
sent  case  was  properly  left  to  them. 

Mellor,  J. — 1  agree  with  my  brother  Crompton  in  the  construction 
of  Stat.  2  ft  8  W.  4,  c.  71,  s.  4.  The  learned  Judge  who  delivered  the 
judgment  of  the  Court  in  Ward  «.  Robins,  felt  the  apparent  absurdity 
into  which  the  Gourt  was  driven  by  force  of  the  earlier  words  of  the 
section ;  and  certainly  it  does  not  follow  from  that  case  that,  in  con- 
struing the  time  during  which  an  interruption  is  to  be  submitted  to  or 
acquiesced  in,  we  should  adopt  a  similar  apparent  absurdi^to  which  we 
are  not  driven  by  the  latter  words  of  the  section.  When  a  statute  for 
ahortening  the  time  of  prescription,  after,  in  aid  of  that  attempt,  pre* 
scribing  tne  period  during  which  the  right  must  be  enjoyed  without 
interruption,  goes  on  to  say  that  no  act  or  other  matter  shall  be  deemed 
to  be  an  interruption  unless  '^  submitted  to  or  acquiesced  in  for  one  year'* 
after  the  party  interrupted  shall  have  notice  thereof,  the  natural  and 
obvious  meaning  of  the  words  is  that  an  obstruction  shall  not  be  effectual 
unless  the  party  shall  allow  it  to  continue  for  one  year,  without  any  act 
on  his  part  to  show  that  he  resists  it.  In  the  present  case  correspond- 
ence and  negotiation  upon  the  matter  show  that  the  question  was  p^^^o 
^ore  properly  a  question  for  the  jury  than  the  Judge ;  and  the  ^ 
jury  were  warranted  in  finding  that  the  interruption  was  not  submitted 
to,  or  acquiesced  in,  for  a  year,  within  the  meaning  of  the  statute. 

I  have  felt  a  difficulty  as  to  the  admissibility  of  some  part  of  the  evi- 
dence, though  not  on  the  declaration  of  Mrs.  Walton.  The  question  is, 
what  was  the  nature  of  the  enjoyment  of  the  way  through  the  garden  ? 
The  evidence  of  it  consists  of  facts  extending  over  a  long  period  of  time. 
ICrs.  Walton's  declaration  was  explanatory  of  preceding  acts,  showing 
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the  nature  of  the  enjoyment,  andnnay  be  admissible  as  such ;  and  when 
fihe  said  that  she  was  ffoing^to  do  some  act,  her  declaration  certainly 
would  be  admissible  of  uie  cnaracter  of  that  act. 

Blackburn,  J. — I  am  of  opinion  that  the  coarse  taken  at  the  trial 
as  to  both  points  was  right. 

The  first  point  tnms  on  the  construction  of  the  2d  and  4th  sections 
of  the  Prescription  Act,  2  &;  8  W.  4,  c.  71*  Where  a  claim  of  an  ease* 
ment  is  made  by  reason  of  its  having  been  enjoyed  for  twenty  or  forty 
years  three  things  mast  concur :— First.  An  enjoyment  by  a  person 
claiming  right  thereto ;  Secondly.  An  enjoyment  without  interruption ; 
and,  Thirdly.  It  must  have  been  an  enjoyment  for  the  full  period  of 
twenty  or  forty  years.  On  the  construction  of  the  first  clause  in  sect. 
4,  Mr.  Tempk  and  Mr.  Jaties  say  the  cases  have  decided  that  the  period 
of  enjoyment  must  expire  at  the  commencement  of  some  suit  or  action ; 
and  we  cannot  help  that  apparent  absurdity,  because  the  words  of  the 
Act  are  express.  But,  construing  the  words  of  the  second  clause  in 
*191  ^^^^  ^section  according  to  their  plain  meaning,  I  am  unable  to  see 
-I  how  it  follows  that  an  interruption  is  acquiesced  in  for  a  year  un- 
less a  suit  or  action  be  brought  within  that  time.  In  the  present  case 
I  thought  that  there  was  not  an  acquiescence  in  the  obstruction  during 
the  time  of  the  corresponc^nce  between  the  attorneys  of  the  parties^ 
but  I  left  the  question  to  tne  jury,  and  they  found  that  there  was  not. 
Excluding  that  time  the  obstruction  was  not  submitted  to,  or  acquiesced 
in,  for  one  year,  whether  we  reckon  the  time  to  the  act  of  the  alleged 
trespass  or  to  the  issuing  of  the  writ ;  though  I  think  that,  if  the  ques* 
tion  arose,  it  would  turn  rather  upon  when  the  act  was  done  than  upon 
when  the  writ  issued.  Therefore  on  that  point  I  think  the  direction 
was  right,  and  the  finding  of  the  jury  right. 

As  to  the  other  point.  The  defenaant  is  claiming  a  right  of  way  by 
reason  of  user  for  more  than  forty  years.  From  the  time  of  the  pur- 
chase of  the  property  down  to  the  erection  of  the  wall  the  right  was  de 
facto  enjoyed,  though  the  occupier  of  the  cottage  occasionally  asked 
Spedding  for  the  key  of  the  garden-door.  Also,  Spedding  had  blocked 
up  the  hole ;  but  still  there  was  a  user  of  the  right  after  that.  On  the 
knocking  down  of  the  wall  by  Mrs.  Walton  a  discussion  took  place  in 
the  presence  of  Sir  Henry  Lawson,  who  was  not  then  shown  to  be  con- 
nected with  the  title  to  the  garden,  and  therefore  is  to  be  taken  as  a 
stranger.  I  think  with  my  brother  Mellor  that  her  declaration  would 
be  admissible  to  show  what  was  the  nature  of  the  enjoyment  before  that 
time ;  but  I  do  not  doubt  it  was  admissible  to  show  that  the  subsequent 
*201  ^"j^7™®°^  ^^  of  right.  It  is  important  that  the  act  of  *user  is 
-I  done  openly,  as  the  civil  law  says,  ^*  nee  vi  nee  clam  nee  precario." 
But  I  did  not  say  that  Sir  Henry  Lawson  by  his  admission  could  give 
the  right  of  way. 

T.  Janes  applied  for  leave  to  appeal. 

PsR  Curiam. — ^We  have  no  doubt  upon  the  construction  of  the 
statute ;  and  we  think  it  is  not  a  case  for  appeal. 

Bule  discharged. 
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Ckariet^parfy.'-^CkmdUion  prtcedaU, — C7ar^« — '*  Wdghi  and  mmmrwieiil.''— 

Damages, 

DoelarmtSoB  o&  a  chmtU/r-ytaij  made  at  Lirarpool  betwara  tha  plaiotiiy  the  matlar  of  a  Pm- 
•ian  reMol,  guaranteed  577  tons  BnglUh,  aod  the  defendant^  at  freighter  or  ebarterer,  wberebj 
il  was  agreed  that  the  ship  ahoold  take  on  board  a  fnll  aod  eomplete  eargo  aad  proeeed  to 
Sydney,  and  delirer  it  there  agreeably  to  billa  of  lading,  in  eonsideration  whereof  tha 
afieighter  should  deliver  the  eargo  to  be  loaded  on  board,  ko,,  aad  fhonld  pay  for  the  net 
and  hire  of  the  Toetel  in  reepeet  of  the  voyage,  1560i.  in  fUl,  "  on  oondHlon  of  her  taking  % 
eargo  of  not  lose  than  1000  tons  of  weight  and  measnrementy"  payment  to  be  made  as  follows : 
Tis.,  the  captain  to  reeeive  the  freight  payable  abroad  as  per  bills  of  lading,  Ao.,  and  the  bal- 
anee  to  be  paid  in  oash  on  sailing,  less  three  months'  interest;  ind  that  saeh  goods  only  as  the 
charterer  might  diieot  shonld  be  received  on  board,  for  which  the  mate  should  give  a  receipt 
and  measara  when  tendered  alongside,  as  well  as  for  weight  of  eoals  whan  weighed  into  the 
TesseL  Breach,  that  the  defendant  made  default  in  loading  the  ship  with  a  cargo  as  agreed^ 
and  did  not  pay  the  balance  of  1550/.  over  and  above  the  freight  payable  abroad  as  per  bills 
of  lading.  Pleas.  First,  that  the  defendant  did  not  make  default  in  loading  the  ship  with 
csrgo  as  agreed.  Third,  that  the  ship  did  not  nor  could  take  a  cargo  of  not  less  than  100(^ 
tens  pursuant  to  the  condition.  At  the  trial  it  appeared  that  the  action  was  brought  to  reeover 
the  balance  of  flight  payable  in  advance.  The  defendant  had  loaded  the  ship  deep  enough 
for  her  voyage  with  855  tons,  in  the  following  proportions :  weight  goods  525,  measurement 
goods  330 ;  but  she  had  still  an  unoccupied  space  for  100  tons  of  measurement  goods.  In  order 
to  load  a  veasel  with  as  ftiU  a  cargo  as  she  could  reasonably  and  practicaUy  can7,  it  was  usual, 
■ccording  to  Lloyd's  rule  and  the  custom  generally  adhered  to  at  the  port  of  Liverpool,  to  load 
har  with  one-third  weight  goods  and  two-thirds  measurement  goods.  Some  evidence  was  given 
of  a  usage  that  in  a  Sydney  cargo  the  proportion  was  two-thirds  weight  and  one-third  measara- 
ment  The  jury  found  tha^  assuming  the  vessel  to  be  loaded  with  ordinary  weight  and 
meesarement  goods,  the  capacity  of  the  ship  was  1000  tons.  Held,  by  the  Exchequer  Gham- 
ber,  afSrming  the  judgment  of  the  Queen's  Bench, 

1.  That  the  condition  meant  that  the  ship  was  capable  of  taking  a  cargo  of  1000  toni 
of  weight  and  measurement  in  the  ordinary  proportion  at  the  port  of  loading,  and  therefora 
was  fuIflUed. 

2.  That  this  was  not  a  condition  precedent ;  and,  if  it  were,  the  deftodant  could  not  plead 
It  in  bar,  having  received  a  substantial  part  of  the  consideration  for  his  promisob 

S.  Conceaaum.  That  the  breach  that  the  defendant  made  default  in  loading  the  ship  with 
a  cargo  as  agreed,  could  not  be  sustained. 

4.  Qtutre,  if  the  ship  had  fallen  short  of  the  capacity  of  1000  tons  weight  and  measurement 
in  the  ordinary  proportion,  whether  advantage  could  be  taken  of  it  in  reduction  of  damages  t 

T  Thb  declaration  was  on  the  following  charter-party  between  the 
plaintiiT  and  the  defendant :  ^^  Memorandum  for  charter,  Liverpool, 
80th  July,  1862.  It  is  this  day  agreed  between  Captain  Pust,  of  the 
od  ship  or  vessel  called  the  Der  West,  guaranteed  577  tons  English, 
/3  Veritas,  whereof  he  is  master,  of  the  one  part,  and  James  Dowie, 
Esq.,  freighter  or  charterer  of  the  said  vessel,  of  the  other  part :  Wit- 
neeseth  that  it  is  agreed  that  sufficient  room  for  the  cable,  ship's  stores, 
provisions,  water,  captain,  officers  and  crew  thronghont  this  charter* 
party  being  excepted,  reserving  however  such  room  only  for  that  pur- 
pose as  the  owners  would  were  the  ship  to  be  loaded  for  their  exclusive 
benefit,  the  said  vessel  shall  immediately  1>e  made  ready,  and  receive 
and  take  on  board  from  the  said  charterer,  who  is  to  have  the  full  reach 
of  the  vessel's  hold  from  bulkhead  to  bulkhead,  a  full  and  complete 
cargo  of  lawful  merchandise,  specie,  gunpowder,  and  on  deck  the  short 
number  of  steerage  passengers,  if  necessary,  the  owners  employing 
sufficient  hands  for  that  purpose;  and  thereupon,  on  being  despatche<^ 
shall  proceed  to  Sydney,  N.  S.  W.,  and  there  deliver  the  said  cargo  in 
the  usual  and  customary  manner,  kgreeably  to  bills  of  *lading,  r^aa 
luid  so  end  the  voyage ;  in  consideration  whereof  the  said  af^  ^ 
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freighter  shall  deliver  alongside  the  cargo  to  be  loaded  on  board  the 
said  vessel,  and  shall  receive,  or  cause  the  same  to  be  received,  at  her 
port  of  discharge  in  the  usnal  and  customary  manner,  and  shall  and 
irill  pay  for  the  use  and  hire  of  the  said  vessel,  in  respect  of  the  said 
▼oyage,  the  sum  of  1550{.  in  full,  on  condition  of  her  taking  a  cargo  of 
not  less  than  1000  tons  of  weight  and  measurement,  payment  to  be 
made  as  follows,  viz.,  the  captain  to  receive  the  freight  payable  abroad 
as  per  bills  of  lading,  or  an  order  handed  over  to  him  by  the  charterer 
at  the  current  rate  of  exchange,  and  the  balance  to  be  paid  in  cash  on 
Bailing,  less  three  months  interest.  .  «  .  And  that  such  goods  only 
as  the  charterer  may  direct  shall  be  received  on  board  the  said  vessel, 
for  which  the  mate  shall  ^ive  a  receipt  and  measure  when  tendered 
alongside,  as  well  as  for  weight  of  coals  when  weighed  into  the  vessel ; 
and  no  goods  to  be  received  in  the  cabin  or  any  part  of  the  vessel  with- 
out the  consent  of  the  charterer.  That  the  master  shall,  at  the  char- 
terer's request,  sim  bills  of  lading  for  any  rate  of  freight  that  may  be 
filled  in  and  made  payable  in  any  manner  the  charterer  may  choose, 
without  prejudice  to  this  charter,  and  that  he  shall  attend  at  the 
broker's  office  at  least  once  each  day  after  the  loading  shall  commence, 
for  the  purpose  of  signing  such  bills  of  lading.  That  the  vessel  shall 
be  consigned  to  the  charterer's  agent  at  the  port  of  discharge,  the 
owners  paying  the  customary  commission  on  freight  payable  abroad  as 
per  manifest.  •  •  .  The  captain  to  have  an  absolute  lien  and 
charge  for  freight  on  the  cargo,  and  to  have  no  recourse  on  the  char- 
*281  ^^^^^  ^^^  ^"7  freight  due  abroad  for  bills  of  lading  if  not  *paid. 
-'  And  lastly,  for  the  due  performance  of  the  agreement  and  matters 
herein  contained,  each  of  the  said  parties  bindeth  himself  and  themselves 
to  the  other  in  the  sum  of  1650Z.  As  witness  the  hands,"  ftc.  The 
declaration  then  averred  that  all  things  necessary  to  make  the  charter- 
party  a  complete  and  binding  agreement  between  the  plaintiff  and  the 
defendant  happened  and  were  fulfilled ;  and  that  all  the  conditions  were 
performed  and  all  things  happened  and  all  times  elapsed  necessary  to 
entitle  the  plaintiff  to  maintain  this  action  for  the  several  breaches  of 
contract  after  mentioned :  Yet  the  defendant  made  default  in  loading 
the  ship  with  a  cargo  as  agreed,  and  did  not  pay  the  plaintiff  the  balance 
of  the  sum  of  1650Z.  in  the  charter-party  mentioned  over  and  above 
the  freight  payable  abroad  as  per  bills  of  lading,  and  which,  in  the 
whole,  amounted  to  a  sum  less  than  the  sum  of  1550Z.  There  was  also 
a  claim  for  demurrage. 

Pleas.  First.  To  the  alleged  default  in  loading  the  cargo  as  agreed, 
that  the  defendant  did  not  make  default.  Second.  To  the  same,  that 
the  plaintiff  was  not  ready  or  willing  to  receive  or  take  the  cargo  as 
agreed,  nor  was  the  vessel  ready  or  able  to  receive  or  take  on  board  the 
same  as  aereed,  and  that  the  default  was  occasioned  by  the  acts  and 
defaults  of  the  plaintiff,  and  not  by  or  through  the  defendant.  Third. 
To  the  non-payment  of  the  balance  of  the  sum  of  1550Z.,  that  the  vessel 
did  not  nor  could  take  a  cargo  of  not  less  than  1000  tons  of  weight  and 
measurement  pursuant  to  the  condition.  Fourth.  To  the  same,  pay- 
ment before  action.    Fifth.  To  the  claim  for  demurrage,  set-off. 

Issues  joined  upon  all  the  pleas. 
*S41       ^Demurrer,  to  the  third  plea  as  no  bar  to  the  claim  to  which 
-I  it  was  pleaded,  it  not  being  a  condition  precedent  to  such  claim 
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that  the  vessel  could  and  did  take  a  cargo  of  not  less  than  1000  tons 
of  weight  and  measurement. 

Joinder  in  demurrer. 

This  demurrer  was  argued,  in  Easter  Term,  1863,  April  28thy  before 
CocKBURN,  G.  J.,  Crompton,  Blackburn  and  Mellor,  JJ. 

Kemplay^  in  support  of  the  demurrer,  cited  Pordage  v.  Cole,  1  Wms. 
Saund.  319  {,  and  note  {A)  320  a,  6th  ed.,  and  the  cases  there  referred 
to,  and  Cutter  v.  Powell,  2  Smith  L.  G.  1,  and  note,  p.  13,  5th  ed. 
[Gbompton,  J.,  referred  to  Behn  v.  Burness,  in  error,  o  B.  ft  S.  751 
(E.  G.  L.  R.  vol.  113),  and  Blackburn,  J.,  to  Graves  v.  Legg,  9  Ezdh. 
709,  716,  per  Parke,  B.] 

No  counsel  appeared  for  the  defendant,  and  the  Court  held  that  in 
accordance  with  the  principle  laid  down  in  Behn  v.  Burness,  in  error, 
and  Graves  v.  Legg,  the  words  in  question  did  not  constitute  a  condi- 
tion precedent,  so  as  to  justify  the  defendant  in  repudiating  the  contract 
after  he  had  received  the  chief  part  of  the  consideration  for  it,  and  gava 
judgment  for  the  plaintiff. 

On  the  trial,  before  Blackburn,  J.,  at  the  Liverpool  Summer  Assises 
in  1863,  it  appeared  that  the  action  was  brought  by  the  plaintiff,  a 
native  of  Prussia  and  tho  master  of  the  Prussian  vessel  Per  West, 
agunst  the  defendant  as  freighter  and  charterer  6f  that  vessel,  to 
recover  (amongst  other  claims  not  material  to  this  case)  the  sum  of 
219{.  12«.,  the  balance  of  1550Z.  payable  in  cash,  less  three  months' 
interest,  on  the  vessel  sailing  from  Liverpool  for  Sydney ;  the  residue 
being  payable  *in  Sydney  upon  the  terms  contained  in  the  char-  rmoR 
ter-party.  The  following  admissions  were  made  by  both  parties,  ^ 
namely,  tlie  original  charter-party  of  the  ship  Der  West,  and  a  copy  of 
the  ship's  maniiest,  that  such  manifest  contained  a  description  of  the 
goods  loaded  on  board  the  ship  by  the  defendant,  and  that  with  the 
cargo  mentioned  in  the  manifest  the  ship  was  fully  deep  enough  for  her 
intended  voyage.  The  following  is  the  description  in  the  manifest  of 
the  goods  loaded  on  board  the  vessel : — 

Tons. 
Weight  goods,    «        •        •        •        525 
Measurement  goods,    •        •        .        830 

855 


Evidence  was  given  on  the  part  of  the  plaintiff  that  when  the  ship  Der 
West  sailed  with  the  cargo  on  board,  she  had  unoccupied  space  in  her 
hold  sufficient  for  160  tons  of  measurement  goods ;  that,  in  order  to 
load  a  vessel  with  as  full  a  cargo  as  she  could  reasonably  and  practically 
carry,  it  was  usual,  according  to  Lloyd's  rule,  and  the  custom  generally 
adhered  to  at  the  port  of  Liverpool,  to  load  her  with  one-third  weieht 
goods  and  two-thirds  measurement  goods ;  and  that  if  the  ship  Der  West 
had  been  so  loaded  with  ordinary  weight  and  measurement  goods  she 
would  have  carried  1000  tons  weight  and  measurement.  The  plaintiff's 
witnesses  were  cross-examined  as  to  the  existence  of  a  usage  with  reference 
to  Sydney  cargoes  being  two-thirds  weight  and  one-third  measurement,  but 
th^thoueht  tnere  was  no  difference  between  ships  to  Sydney  and  elsewhere. 
The  following  witnesses  were  examined  for  the  defence.  r-^oa 

Joseph  Taylor  stated  that  he  was  manager  for  the  ^defendant,  ^ 
B.  a  s.y  YOL.  y. — 8 
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SD^  that  it  was  part  of  his  duty  to  measure  ships  taken  bj  him; 
that  in  July  1862  he  measured  the  ship  Der  West  before  she  was  char- 
tered by  the  defendant,  and  that  she  had  a  capacity  of  806j^  tond 
measurement ;  that  she  ^aw  the  cargo  put  on  board,  and  that  the  de- 
fendant had  more  cargo  to  put  on  board  if  the  vessel  could  have  taken 
more;  that  she  was  loaded  below  her  mark ;  that  according  to  his  expe- 
rience a  general  ship  bound  to  Sydney  had  two-thirds  weight  and  one- 
third  measurement ;  that  he  had  been  acquainted  with  Sydney  ships  in 
particular  for  seven  years ;  that  the  usual  cargo  to  Sydney  was  salt, 
slates,  occasionally  beer,  crates  of  earthenware,  and  such  rough  stuff, 
vefy  few  fine  goods  went  from  Liverpool ;  that  there  was  generally  more 
weight  than  measurement ;  and  that  with  a  Sydney  cargo  of  two-thirds 
weieht  and  one-third  measurement  the  ship  Der  West  could  not  carry 
1000  tons.  On  cross-examination,  he  stated  that  he  informed  the  do- 
fei^dant  of  the  measurement ;  that  the  plaintiff  resolved  to  guarantee 
1000  tons ;  that  one  ton  of  ordinary  average  dead  weight  iron  or  slates 
IS  about  half  the  bulk  of  measurement  gooois,  and  salt,  which  is  weight, 
measures  forty-five  feet  to  the  ton  ;  and  that  the  vessel  would  only  carry 
about  900  tons  with  one-third  of  Sydney  weight  goods,  and  with  the 
rest  filled  up  with  crates  and  very  light  goods. 

William  Grace,  manifest  clerk  to  Messrs.  J.  Thompson  &  Co.,  who 
are  largely  engaged  in  the  Australian  trade,  stated  that  they  despatch 
vessels  to  Sydney  about  once  a  month ;  that  two-thirds  weight  and  one- 
third  measurement  is  the  usual  cargo,  and  that  the  weight  goods  are 
*271  S^^^^^^^J  ^^^^  ^^^  slates,  very  Tittle  iron  and  very  few  *nne  goods 
-1  go  out ;  that  the  proportion  of  weight  goods  is  greater  than  the 
measurement.  On  cross-examination,  he  stated  that  the  measurement 
goods  were  beer  in  bulk,  beer  in  bottles,  crates  of  earthenware,  and 
other  general  goods;  that  Sydney  cargoes  varied  a  good  deal;  that 
there  was  never  so  little  as  one-third  weight,  but  sometimes  half  and 
half;  that  he  thought  the  Sydney  trade  differed  from  others;  that  his 
experience  was  confined  to  the  Sydney  trade ;  that  Thompson  k  Co. 
are  loading  brokers ;  that  he  spoke  of  both  general  and  chartered  ve»- 
sels ;  that  ne  saw  to  the  loading  on  behalf  of  the  owners  generally. 

Robert  Bruce  Steele,  clerk  to  James  Bains  &  Co.,  Australian  mer- 
chants, stated  that  he  had  a  knowledge  of  the  manifests  of  ships  for 
Sydney ;  that  for  a  Sydney  ship  the  proportion  of  cargo  is  about  two- 
thirds  weight ;  that  more  weight  goods  go  than  measurement  goods,  and 
that  scarcely  any  measurement  goods  go  to  Sydney. 

James  Dowie,  the  defendant,  stated  that  he  was  principally  engaged 
in  shipping  to  Sydney  for  many  years ;  that  in  many  cases  vessels  for 
Syiiney  had  to  take  more  weight  goods,  including  salt,  than  measure- 
ment goods ;  that  this  is  the  ordinary  case  with  Sydney  cargoes,  and 
thi^t  very  often  he  had  to  take  two-thirds  weight  and  one-third  measure* 
ment ;  that  looking  at  the  average  weight  of  Sydney  goods,  this  vessel 
even  at  one-third  weight  would  not  carry  1000  tons ;  that  on  the  average 
three  tons  measurement  were  equal  to  two  tons  weight ;  that  the  weight 
goods  are  chiefly  salt,  slates  to  a  considerable  extent,  and  very  little 
iron,  and  occasionally  the  great  bulk  of  measurement  goods  from  Liver- 
pool to  Sydney .  is  beer,  which  is  nearly  as  heavy  as  salt,  crates  to  a 
«2gi  considerable  extent,  and  many  sundries,  *no  bales  or  cases ;  thai 
__•  '^  in  an  average  cargo  weight  exceeds  measurement  in  the  ratio  of 
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two  to  one.  On  cross-examination,  he  stated  that  he  knew  the  measnre- 
ment  at  the  time  of  the  charter,  and  that  it  was  impossible  the  yessel 
could  carry  1000  tons,  and  that  he  told  both  the  captain  and  the' 
broker  so. 

The  learned  Judge,  in  summing  up,  left  it  to  the  jury  to  say  what 
was  the  capacity  of  the  ship,  first,  on  the  supposition  of  her  beins 
loaded  with  ordinary  weight  and  measurement  goods,  the  weight  ana 
measurement  being  proportioned  as  a  person  desirous  of  loading  as  full 
a  cargo  of  ordinary  weight  and  measurement  goods  as  she  was  capable 
of  carrying  would  load  her ;  and  secondly,  on  the  supposition  of  her 
being  so  loaded  with  Sydney  weight  and  measurement, goods:  and  if  in 
either  view  her  capacity  fell  short  of  1000  tons,  he  directed  them  to  find 
how  much  the  ship  was  worth  less  than  if  she  had  been  able  to  carry 
1000  tons,  and  that  should  be  deducted  from  the  1560Z. 

The  jury  found  that  the  capacity  of  the  vessel  in  the  first  view  pro- 
posed to  them  was  1000  tons,  and  in  the  second  view  865  tons,  and  that 
in  the  latter  view  2241. 15«.  was  the  sum  which  should  be  deducted  from 
the  1550/.,  being  at  the  rate  of  81«.  per  ton  for  145  tons,  the  difference 
between  855  tons  and  1000  tons. 

The  learned  Judge  being  of  opinion  that  the  first  view  was  the  ri^ht  one, 
directed  a  verdict  to  be  entered  for  the  plaintiff  for  the  amount  claimed, 
and  gave  leave  to  move  to  enter  a  verdict  for  the  defendant  in  accord- 
ance with  the  second  finding. 

In  Michaelmas  Term,  Edward  Jame9  obtained  a  rule  accordingly,  on 
ihe  ground  that,  on  the  true  construction  *of  the  contract  and  the  p^og 
finding  of  the  jury,  the  defendant  was  entitled  to  a  verdict ;  or  ^ 
for  a  new  trial,  on  the  ground  of  misdirection,  the  defendant  having, 
on  the  true  construction  of  the  contract,  a  right  to  put  such  lawfol 
cargo  on  board  as  he  pleased,  and  having  load^  a  full  and  complete 
(tego  of  lawful  merchandise,  his  liability  was  not  enlarged  by  the  agree- 
ment  or  warranty  on  the  part  of  the  plaintiff  that  the  ship  should  carry 
1000  tons  of  such  lawful  cargo. 

MeUUh  and  Kemplay  showed  cause. — The  object  of  specifying  weieht 
and  measurement  in  the  condition  as  to  the  capacity  of  the  vessel  is 
that  the  hold  may  be  full  when  she  sinks  to  the  depth  of  the  water-^mark. 
There  is  no  absolute  rule  of  capacity  of  a  ship,  it  must  depend  on  the 
weight  and  measurement  of  the  goods  put  on  board.  [Blackburn,  J. — 
A  vessel  would  not  be  seaworthy  if  loaded  with  goods  either  by  weight 
or  measurement  exclusively.]  The  condition  in  this  charter-party  is  a 
general  warranty  of  the  capacity  of  the  ship  according  to  the  ordinary 
mode  of  loading  a  general  ship.  [Blackbubn,  J. — Sometimes  the 
charter-paity  is  for  time,  without  mentioning  a  port  of  discharge.  This 
charter-party  expresses  that  the  ship  is  chartered  for  a  voyage  to  Syd- 
ney.] But  there  is  no  warranty  of  what  the  ship  would  carry  on  that 
voyage,  nor  a  stipulation  that  a  Sydney  cargo  was  to  be  put  on  board. 
There  was  no  evidence  that  the  master  of  the  ship,  who  was  a  foreigner, 
had  any  knowledge  of  a  custom  in  the  trade  to  Sydney,  nor  was  there 
Jufficient  evidence  of  a  custom  which  could  put  on  the  words  of  the 
charter-party  a  construction  different  from  the  ordinary  one.  [Black- 
BU1LN,  J. — *The  law  on  this  point  would  be  the  same  as  in  the  rm^a 
case  of  an  English  shipowner.  Suppose  a  contract  to  load  a  full  ^ 
and  .complete  cai^]    That  would  be  construed  according  to  the  cue- 
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torn  of  the  port  of  loading*  In  Machlachan  on  Merchant  Shipping,  p, 
877,  it  is  said,  **  When  he  charters  the  whole  ship  nnder  contract  to 
provide  a  full  and  complete  cargo,  he  is  bound  to  load  a  full  cargo, 
although  the  vessel  is  larger  than  the  representation  made  of  her  capa* 
city  in  the  charter-party ;  provided  such  excess  is  not  unreasonable." 
[He  also  cited  Cockburn  v.  Alexander,  6  C.  B.  791  (E.  G.  L.  R.  60.)] 

The  first  breach  was  inserted  ez  majori  cautelfi,  but  is  not  relied 
upon. 

Baylisy  in  support  of  the  rule. — ^This  charter-party,  which  is  peculiar, 
being  for  a  lump  sum,  and  the  balance  of  freight  being  payable  in  ad- 
vance instead  of  when  earned,  and  under  the  condition  that  the  ship 
shall  carry  1000  tons  of  weight  and  measurement,  the  freighter  may 
put  on  board  any  proportions  of  weight  and  measurement  he  chooses, 
and  therefore  is  not  liable  on  either  breach.  The  owner  of  the  vessel 
ought  to  know  what  the  capacity  of  his  vessel  is.  [Blackburn,  J. — 
And  the  charterer  ought  to  know  what  cargo  he  wants  to  put  on  board.] 
[He  cited  Moorsom  v.  Page,  4  Camp.  103,  and  Guthbert  v.  Gumming, 
on  appeal,  11  Exch.  405.] 

Blackburn,  J. — The  point  raised  in  this  case  is  one  of  nicety,  but 

it  lies  in  a  very  small  compass,  depending  on  the  construction  of  the 

*S11   c^^i'^^^'P^f^y*  ^^<^  is  ^0^  capable  *of  being  much  elucidated  by 

J   argument.    And  I  do  not  think  we  shall  gain  any  advantage  by 

taking  time  to  consider. 

The  question  is,  by  what  rule  is  the  condition  or  warranty  of  taking 
a'cargo  of  not  less  than  a  specified  number  of  tons  of  weight  and  measure- 
ment to  be  determined.  The  parties  make  a  charter-party  for  a  ship  at 
Liverpool  to  go  to  Sydney,  with  a  cargo  to  be  put  on  board  at  Liver- 
pool ;  a  lump  sum  of  1550Z.  is  to  be  paid  for  the  voyage,  and  the 
freighter  says  to  the  shipowner,  I  will  only  pay  that  sum  on  condition 
that  you  warrant  the  ship  of  such  a  burden  that  she  will  take  a  cargo 
of  not  less  than  1000  tons  of  weight  and  measurement ;  and  the  ship- 
owner says,  my  ship  is  capable  of  taking  1000  tons  of  weight  and 
measurement.  Mr.  Jame$j  on  moving  for  the  rule,  and  Mr.  Baylis^  in 
supporting  it,  have  contended  that  there  is  a  warranty  that  the  ship  ia 
capable  of  taking  1000  tons  of  goods  in  any  proportion  of  weight  and 
measurement  which  the  freighter  chooses  to  fiirnish.  But  that  cannot 
be,  for  it  would  put  the  shipowner  at  the  mercy  of  the  freighter.  When 
a  ship  is  loaded,  three  things  are  to  be  considered :  the  ship  is  to  be 
full,  it  is  to  be  loaded  so  that  it  may  sink  to  a  proper  depth,  viz.,  that 
of  the  water  line,  and  so  that  the  centre  of  gravity  may  be  in  the  pro- 
per place,  in  order  that  the  ship  may  not  roll  or  labour,  or  be  top-heavy. 
These  objects  can  only  be  secured  by  certain  proportions  of  heavy  and 
light  goods  being  loaded  on  board.  And  therefore  the  parties  must  be 
taken  to  have  intended  that  the  capacity  of  the  ship  should  be  to  take 
1000  tons  weight  and  measurement  in  reasonable  proportions. 
4,Qo-i  *Then  are  the  proportions  to  be  reasonable  with  reference  to 
-■  ordinary  goods  generally,  or  with  reference  only  to  goods  usually 
shipped  for  Sidney  }  I  think  the  parties  must  have  meant  that  the  capacity 
of  the  ship  should  be  measured  with  reference  to  ordinary  weight  and 
measurement  goods.  When  a  shipower  says,  ^'  My  ship  will  carry 
lOOO  tons  of  weight  and  measurement,  yon  may  take  her  to  such  a  port 
tad  put  4tfi  board  of  her  what  goods  you  please  for  the  market  there," 
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I  think  that  means  that  the  ship  is  of  capacity  to  hold  1000  tons  6f 
weight  and  measurement  goods,  furnished  in  fair  proportions  of  the 
ordinary  and  usual  goods  of  the  port  of  loading.  The  jury  found  that 
assuming  the  ship  was  loaded  with  ordinary  weight  and  measurement 

foods,  the  weight  and  measurement  being  proportioned  as  a  person 
esirous  of  loading  as  full  a  cargo  of  ordinary  weight  and  measurement 
goods  as  she  was  capable  of  carrying  would  load  her,  the  capacity  of  the 
Bhip  was  1000  tons.  On  that  finding  the  condition  was  complied  with 
and  the  plaintiff  is  right.     The  rule,  therefore,  will  be  discharged. 

This  finding  precludes  any  question  whether,  if  the  ship  fell  short  of 
that  capacity,  advantage  could  be  taken  of  it  in  reduction  of  damages. 
Mellor,  J. — I  agree  that  this  case  would  not  be  elucidated  by 
further  consideration,  nor  by  reference  to  authorities ;  because  the  cases 
as  to  loading  a  full  and  complete  cargo  depend  upon  other  considera- 
tions than  those  which  govern  this.  By  this  charter-party  a  ship  is 
hired  for  a  certain  voyage,  viz.,  from  Liverpool  to  Sydney,  for  the  sum 
of  1550{.  in  full,  in  condition  of  *her  taking  a  cargo  of  not  less  r-^i^qo 
than  1000  tons  of  goods  weight  and  measurement.  I  think  the  ^ 
Jatter  words  are  introduced  as  a  test  of  the  general  capacity  of  the  ship 
and  not  with  reference  to  the  goods  being  carried  to  any  particular 
port.  I  think  the  plaintiff  is  not  to  be  bound  by  the  measurement,  or 
amount,  or  quantity  of  the  goods,  as  if  the  warranty  had  been  merely 
for  Sydney  goods ;  but  that,  the  ship  being  of  the  capacity  warranted, 
it  is  the  default  of  the  defendant  that  having  the  option  of  loading  her 
as  he  chooses  he  has  not  made  the  ship  fully  available. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER 
PUST  V.  DOWIE.    Feb.  4, 1865, 

For  hMid-Boto,  lee  ante,  p.  30. 

Thb  defendant  brought  error  on  the  judgment  of  the  Court  of 
Queen's  Bench  on  the  demurrer,  and  appealed  from  its  decision  in  di»^ 
charging  the  rule.     The  case  was  argued  by 

Bayluy  for  the  defendant.-^There  are  two  questions  on  the  construc- 
tion of  the  charter-party,  both  raised  by  the  third  plea ;  one  arising  on 
the  demurrer,  the  other  on  the  facts  proved  at  the  trial. 

First.  As  to  the  rule.  The  charter-party  stipulates  *for  pay-  r^c^ 
ment  of  freight  in  advance,  on  condition  of  the  vessel  taking  a  ^z 
cargo  of  not  less  than  1000  tons  by  weight  and  measurement.  Th« 
charter-party  contains  no  restriction  as  to  the  kind  of  cargo  to  be  put 
on  board,  and  states  that  such  goods  only  as  the  charterer  may  direct 
shall  be  received  on  board,  and,  therefore,  the  charterer  may  put  on 
board  any  cargo  of  lawful  merchandise  and  in  what  proportions  of  weight 
and  measurement  he  pleases,  provided  he  puts  on  board  some  goods  by 
measurement.  If  the  defendant  put  on  board  an  exceptional  cargo,  as 
a  cargo  of  feathers,  he  must  pay  by  measurement.  [MellUh^  contr&.-^ 
The  plaintiff  does  not  rely  on  the  breach  that  the  defendant  did  not  load 
^  proper  cargo.]   In  Moorsom  v.  Page,  4  Camp.  108,  it  was  held  diat  a 
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charterer  who  shipped  a  full  cajrgo,  consisting  of  two  out  of  three 
enumerated  articles,  fulfilled  his  contract.  In  most  of  the  cases  there 
has  been  a  different  freight  for  diSierent  kinds  of  goods,  and  the  Courts 
have  classified  the  freight  accordingly,  as  in  Gockbum  v»  Alexander,  6  C. 
B.  791  (E.  C»  L.  R.  vol.  60),  where  Maule,  J.,  in  effect  adopting  the 
rule  of  construction,  verba  fortiiis  accipiuntur  contra  proferentem,  said, 
p.  814,  '^  Generally  speaking,  where  there  are  several  ways  in  which  the 
contract  might  be  performed,  that  mode  is  adopted  which  is  the  least 

frofitable  to  the  plaintiff,  and  the  least  burthensome  to  the  defendant*" 
n  Maclachan  on  Merchant  Shipping,  p.  878,  it  is  said,  **  The  descrip- 
tion of  the  cargo  stipulated  for  in  the  charter-party  is  often  so  loose 
as  to  leave  the  shipper  his  choice  of  goods  in  the  whole  range  of  lawful 
*851  ''^^^^^^^^is^  9  hut  it  is  also  occasionally  so  connected  *with  the 
-'  rates  of  freight  and  the  whole  earnings  of  the  ship  by  the  adven- 
ture, as  to  bind  the  merchant  in  the  strictest  manner,  if  not  to  ship 
accordingly,  at  all  events  to  pay  as  though  he  had." 

When  the  charterer  charters  a  ship  to  carry  a  cargo  to  a  particular 
place,  if  the  charter-party  is  silent  about  the  merchandise  to  be  carried 
it  will  have  reference  to  the  place  of  destination.  If  the  1000  tons 
are  construed  to  be  half  weight  and  half  measurement,  the  defendant 
only  put  on  board  twenty-five  tons  more  than  half  weight.  But  the 
proper  construction  is  that  there  should  be  a  reasonable  proportion  of 
weight  and  measurement,  bearing  in  mind  that  a  usual  Sydney  cargo  is 
two-thirds  weight  and  one-third  measurement.  Evidence  is  admissible 
to  show  the  usual  proportions  of  weight  and  measurement  in  loading  a 
cargo  destined  for  a  particular  port :  Guthbert  v.  Gumming,  on  appeal, 
11  Exch.  405. 

Secondly.  As  to  the  demurrer.  The  owner  does  not  guarantee  the 
vessel  to  measure  more  than  577  tons ;  but  the  shipper  is  not  to  pay  the 
balance  of  freight  in  advance  unless  the  ship  will  carry  1000  tons  of 
weight  and  measurement.  The  court  must  give  full  effect  to  the  terms 
which  have  been  agreed  upon  between  the  parties :  Stadhard  «.  Lee, 
8  B.  4;  S.  864,  871-2  (E.  G.  L.  R.  vol.  118);  Tidey  v.  MoUett,  16  C. 
B.  N.  S.  298,  809  (E.  G.  L.  R.  vol.  Ill),  per  Erie,  C.  J.  This  is  a 
-condition  precedent  tO'the  payment  of  the  freight  in  advance:  Behn  o. 
Burness,  8  B.  &  S.  751,  pi.  4,  6,  6 ;  Graves  v.  Legg,  9  Exch.  709,  717. 

The  judgment  of  the  Court  below  proceeded  on  the  ground  of  the 
*361  ^^^^^BO^^hleness  of  construing  the  ^condition  as  a  condition  pre- 
•^  cedent,  but  does  not  advert  to  the  fact  that,  the  ship  being 
guaranteed  577  tons  only,  the  defendant  could  have  had  no  remedy  by 
cross  action  for  the  ship  not  carrying  the  difference  between  577  and 
1000  tons.  And  if  that  were  given  in  evidence  in  reduction  of  dam- 
ages, the  balance  would  be  in  favour  of  the  defendant,  for  the  plaintiff 
claims  219^.,  whereas  the  claim  of  the  defendant  in  the  event  of  reduc- 
tion for  short  capacity  would  be  224Z.  The  plaintiff*  has  his  remedy  li^ 
lien  on  the  bill  of  lading  in  respect  of  the  quantity  of  goods  put  on 
board  and  carried  to  Sydney,  and  at  a  higher  freight  than  provided  for 
by  the  charter-party;  or  on  a  quantum  meruit.  The  doctrine,  that  if 
a  partial  benefit  has  been  received  the  condition  ceases  to  be  available 
as  such,  which  was  stated  by  Williams,  J.,  in  delivering  the  judgment 
of  this  Gourt  in  Behn  v.  Burness,  in  error,  8  B.  &  S.  751,  755  (I).  0. 
L.  B.  vol.  113),  does  not  apply  here.    The  balance  of  freight  is  claimed 
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hj  the  defendant  as  payable  on  the  sailing  of  the  ship,  and  at  that  time 
no  benefit  was  received  by  the  charterer,  and  no  freight  had  been  earned ; 
and  if  freight  were  paid  in  advance  and  the  ship  were  lost,  the  charterer 
woald  get  no  benefit,  as  there  is  no  allowance  for  insurance. 

MelUsh  (Kemplay  with  him),  for  the  plaintifif,  was  not  called  npon* 

Eelb,  C.  J. — We  are  all  of  opinion  that  the  judgment  of  the  Court 
below,  on  both  points,  ought  to  be  a£Srmed.  The  argument  turned  on 
that  portion  of  the  charter-party  in  which  payment  of  the  sum  of  15502., 
for  the  use  and  hire  of  the  ship  in  respect  of  the  voyage  from 
"Liverpool  to  Sydney,  is  stipulated  for,  ^'  on  condition  of  her  taK-  ■-^07 
ing  a  carjo  of  not  less  than  1000  tons  of  weight  and  measure-  ^ 
ment."  The  action  is  brought  to  recover  the  balance  due  after  deduct- 
ing 18802.  8«.,  for  which  bills  had  been  given  for  freight,  payable  in 
Sydney,  and  the  defence  is  that  the  condition  was  not  performed. 

The  defendant  says  that  the  meaning  of  the  condition  is,  that  the 
ship  should  take  on  board  a  Sydney  cargo  of  not  less  than  1000  tons 
of  weight  and  measurement,  and  that  a  Sydney  cargo  is  of  an  unusual 
proportion  in  this,  that  it  consists  of  two-thirds  weight  and  one-third 
measurement,  whereas  an  ordinary  cargo  is  the  reverse.  I  think  this  is 
not  to  be  construed  as  a  stipulation  for  a  Sydney  careo.  The  phrase 
^  the  vessel  taking,"  means  that  the  vessel  is  capable  01  taking  a  carso 
of  1000  tons  of  weight  and  measurement  in  the  ordinary  proportions^ 
and  not  on  the  supposition  of  there  being  an  unusual  cargo.  It  is  found 
by  the  jury  that  the  vessel  was  capable  of  taking  a  cargo  of  1000  tona 
of  ordinary  weight  and  measurement;  therefore  there  is  no* breach  of 
condition,  and  the  defendant  has  no  defence  on  his  appeal. 

The  defendant  has  also  brought  error  on  the  judgment  of  the  Court 
.^below  upon  demurrer  to  the  third  plea,  which  is,' that  the  condition  of 
the  ship  ^'  taking  a  cargo  of  not  less  than  1000  tons  of  weight  and 
measurement"  was  not  performed.  Even  if  we  construe  the  words  aa 
a  condition  precedent  in  the  strict  sense,  the  stipulation  for  freight  ia 
divisible  in  its  nature,  and,  being  so,  the  case  falts  within  the  principle 
"Stated  by  Williams,  J.,  in  Behn  v,  Burness,  in  error,  8  B.  &  S.  151, 
756  (E.  C.  L.  R.  vol.  118),  that  where  *the  whole  or  any  substan-  fwioo 
tial  part  of  the  consideration  for  the  promise  of  the  one  party  has  ^ 
been  received  by  the  other,  the  latter  cannot  treat  it  as  a  condition,  but 
as  a  stipulation  for  breach  of  which  he  may  obtain  compensation  in 
damages.  Here  the  hull  of  the  ship  has  been  placed  at  the  disposal 
'  and  service  of  the  charterer,  and  if  there  were  matter  by  reason  of  which 
he  might  have  refused  to  take  the  ship,  or  for  which  he  might  be  indem- 
nified in  reduction  of  damages  when  he  has  put  on  board  a  cargo,  still 
he  cannot  be  allowed  to  say  that  he  will  not  pay  anything. 

Pollock,  C.  B.,  Willbs  and  Keating,  JJ.,  Channsll  and  FiaoTiy 
BB.,  concurred.  Judgment  affirmed. 


DINGWALL  and  Others  v.  EDWARDS.    Feb.  22. 
[Reported  Vol.  4,  p.  738  (E.  C.  L.  R.  vol.  116).] 
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^e^cn  ^BBAMWELL  (Official  Assignee  of  SERVICE,  a  Banknipt),  v. 
^^J  EGLINTON.    Feb.  22. 

Bankruptcy  Act,  1861,  24  <^  25  Viet.  e.  134,  ss.  08, 10Z.^Relaiion,-~A4fudieaihn. 
,   — Petition  in  /artnd  pauperis. — Bankrupt  Law  Consolidation  Act^  1849,  12  dh  13 
Viet.  c.  106,  s.  133. — BiU  of  salt. — Demand  and  seissure. — Taking  an  acceptance, 

'  On  the  22d  October,  1862,  bjr  deed  between  8.  and  the  defendeot^  8.,  in  eoniidention  of  50/. 
ftdvenced  bjr  the  defendant,  asiigned  all  hie  boniehold  fiirnitore  and  effeotj  to  the  defendant, 
with  a  proTiflo  for  making  the  deed  void  if  8.  ihould,  on  demand  in  writing  given  to  him,  or 
left  at  hie  laat  plaoe  of  abode,  pajr  the  50^  with  interest;  and  in  default  of  pajment  oontrarj 
to.  the  proviso,  "then  atanj  time"  thereafter  the  defendant  was  empowered  to  take  possession 
of  and  sell  the  goods ;  and  until  default  8.  was  to  retain  possession  of  them.  At  the  same 
time  8.  gave  the  defendant  his  acceptance  at  four  months  for  501.  as  collateral  security,  which 
the  defendant  endorsed  over  for  value.  On  the  12th  February,  8.  was  taken  in  execution  and 
committed  to  the  count/  gaol.  On  the  16th,  the  defendant,  knowing  S.  to  be  in  gaol,  left  a 
demand  in  writing  at  his  house,  and  took  possession  of  the  goods  the  same  evening,  and  con- 
tinuing in  possession  sold  them  on  the  13th  March.  On  the  18th  Februarjr,  8.  having  made 
the  affidavit  required  by  sect  08  of  the  Bankruptcy  Act,  1861,  24  k  25  Yict  c.  134,  petition^ 
In  formfc  pauperis,  and  on  the  23d  was  brought  up  to  the  County  Court  and  a<yudicaied  a 
bankrupt  under  the  00th  section.  In  trover  by  the  official  assignee  against  the  defendant : 
Held, 

1.  That  if  the  taking  possession  on  the  16th  February,  the  day  of  the  demand,  was  pre- 
nature,  that  did  not  prevent  the  defendant  from  taking  possession  afterwards  in  due  time.  ■ 

2.  That  the  taking  of  the  acceptance  and  endorsing  it  over  for  value  did  not  suspend  the 
zight  of  the  defendant  to  take  possession  under  the  bill  of  sale. 

3.  That  by  sect.  103  of  stat  24  A  25  Vict  c.  134,  the  a<Uudioaaon  related  back  to  the  date 
of  the  commitment  of  S.  to  prison,  and  therefore  the  goods  which  were  then  in  his  order  and 
disposition  by  the  consent  of  the  defendant  passed  to  the  official  assignee,  and  the  transaction 
was  not  protected  by  sect  133  of  the  Bankrupt  Law  Consolidation  Act,  1840, 12  k  13  Vict 
e^  106. 

4  Qwmre,  whether  sect  103  applies  to  an  a^udication  made  by  Ae  registrar  under  sect  101  f 

The  first  count  of  the  declaration  alleged  a  conversion  of  goods  of 
C.  O.  Service  before  he  became  bankrupt.     The  second  count  alleged  a 
conversion  of  goods  of  the  plaintiff  as  assignee  after  C.  O.  Service 
became  bankrupt. 

Pleas.    First,  to  both  counts.    Not  guilty.     Second,  to  the  first 
*4m  ^^^'^^*    T}cLvX  the  goods  were  not  the  goods  *of  0.  G.  Service. 
J  Third,  to  the  second  count.    That  the  goods  were  not  the  goods 
of  the  plaintiff  as  assignee^ 

Issues  thereon.  » 

On  the  trial,  before  Mellor,  J.,  at  the  Durham  Summer  Assizes,  1868, 
it  appeared  that  the  action  was  brought  by  the  plaintiff,  who  was  regis- 
trar of  the  County  Court  of  Durham,  holden  at  Durham,  to  recover  the 
value  of  goods  of  the  bankrupt  Service,  seiaed  and  sold  by  the  defend- 
ant under  a  bill  of  sale  given  to  him  by  the  bankrupt. 

The  bill  of  sale  was  by  deed  between  the  bankrupt  Service  and  the 
defendant,  and  was  executed  by  the  bankrupt,  who  was  a  shipowner  al 
Sunderland,  on  the  22d  October,  1862 ;  and  by  it,  in  consideration  of 
50/.  advanced  to  him  by  the  defendant,  he  assigned  to  the  defendant  all 
his  household  furniture  and  effects,  with  a  proviso  for  making  the  deed 
void  if  Service  should  on  demand,  by  notice  in  writing  to  be  given  by 
the  defendant  to  him  or  left  at  his  last  place  of  abode  in  England,  pay 
to  the  defendant  the  sum  of  60/.  and  interest  at  bh  per  cent,  per  annum, 
and  also  a  proportionate  sum  for  any  portion  of  a  half  year  between 
the  last  half-yearly  day  of  payment  and  the  giving  of  the  notice.  Then 
followed  a  covenant  by  Service  to  pay  the  502.  and  interest ;  and  in 
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default  of  payment  contrary  to  th^  proviso  ^^  then  at  any  time"  ther^ 
after  the  defendant  was  empowered  to  take  possession  of  and  sell  the 
goods,  holding  any  svrplns  after  payment  of  the  50/.  with  interest  and 
expenses  in  trust  for  Service ;  and  until  default  Service  was  to  retain 
possession  of  the  eoods.  The  bill  of  sale  was  duly  registered  on  the 
25th  October,  1862. 

At  the  time  the  bill  of  sale  was  executed  the  '^defendant  also  p«^^ 
drew  a  bill  of  exchange  upon  Service  for  the  50/.  secured  by  the  ^ 
bill  of  sale.     The  bill  of  exchange  was  dated  the  22d  October,  1862, 
payable  four  months  after  date,  was  accepted  by  Service,  and  endorsed 
over  by  the  defendant  for  value. 

Service  remained  in  possession  of  the  goods  which  were  the  furniture 
of  the  house  in  which  he  and  his  wife  resided.  On  the  12th  February^ 
1863,  he  was  arrested  under  a  capias  ad  satisfaciendum  at  the  suit  of  a 
creditor  for  88Z.  10«.,  and  lodged  in  Durham  Gaol.  On  the  momins 
of  the  16th  February,  the  defendant,  who  was  aware  that  Service  had 
been  arrested  and  was  in  gaol,  left  a  notice  in  writing  at  the  dwelling- 
house  of  Service  demanding  payment  of  the  50/.  and  interest  secured 
by  the  bill  of  sale ;  and  on  the  same  evening  the  defendant's  clerk  took 
formal  possession  of  the  goods  under  the  biU  of  sale. 

On  the  18th  February,  Service,  in  pursuance  of  sect.  98  of  the  Bank- 
ruptcy Act,  1861,  24  &  25  Vict.  c.  184,  presented  a  petition  in  form& 
pauperis,  addressed  to  the  County  Court  of  Durham,  holden  at  Durham, 
praying  that  he  might  be  adjudged  a  bankrupt,  and  at  the  same  time 
filed  the  usual  affidavit  that  he  had  not  the  means  of  paying  the  usual 
fees  and  expenses.  On  the  23d,  not  having  been  previously  discharged 
by  a  registrar,  he  was,  in  pursuance  of  sect.  §9,  brought  up  to  the  County 
dourt,  which  made  an  order  <tf  adjudication  in  bankruptcy  against  him, 
granted  him  an  order  of  protection  and  ordered  his  discharge  from 
custody. 

The  acceptance  given  by  Service  to  the  defendant  became  due  on  the 
25th  February.  On  the  23d,  after  his  discharge  from  custody,  Servioe 
first  became  aware  of  the  notice  demanding  the  50/. 

*0n  Service  being  adjudicated  bankrupt,  the  plaintiff  as  the  r^^o 
r^strar  of  the  Court  became  official  assignee,  and  as  no  creditors'  ^ 
assignee  was  chosen  at  the  meeting  of  the  creditors,  he,  by  virtue  of 
his  office,  became  sole  assignee  of  the  bankrupt's  estate  and  effects,  and, 
as  such,  demanded  the  goods  of  the  defendant;  but  the  defendant 
declined  to  give  them  up,  and  on  the  13th  March  sold  them  under  the 
bill  of  sale  by  public  auction. 

It  was  contended  for  the  plaintiff:  First,  that  the  adjudication  against 
the  bankrupt  in  form&  pauperis  related  back  to  the  12th  February,  the 
day  of  his  commitment  to  prison,  so  as  to  invalidate  the  seizure  of  the 
goods  by  the  defendant  under  the  bill  of  sale  which  was  made  after  the 
bankrupt's  commitment  though  before  the  filing  of  his  petitioiK 
Secondly,  that  the  demand  of  50/.  under  the  bill  of  sale  was  not  reason- 
able, being  made  at  the  dwelling-house  of  the  bankrupt  at  Sunderland 
when  he,  to  the  knowledge  of  the  defendant,  was  in  the  county  gaol  at 
Durham,  and  possession  of  the  goods  having  been  taken  on  the  same 
day.  Thirdly,  that  a  bill  of  exchange  having  been  given  by  the  bankr 
rupt  to  the  defendant  as  a  collateral  security  for  the  debt  for  which  the 
bill  of  sale  was  given,  and  that  bill  having  been  endorsed  over  by  it^e 
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defendant  and  being  outstanding,  the  defendant  was  not  in  a  condition 
to  make  a  demand  under  the  bill  of  salot 

The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defendant,  the  Court  to 
be  at  liberty  to  draw  inferences  of  fact. 

Of  sections  98-105  of  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c. 
^481  ^^^^  which  are  a  series  under  the  heading,  *'^  As  to  adjudication 
-■  of  bankruptcy  against  pauper  and  other  prisoners  for  debt,"  the 
following  are  matlsrial : — 

Sect.  98.  "  If  any  debtor,  whether  a  trader  or  not,  now  being  or  who 
shall  be  imprisoned  for  any  debt  or  demand,  shall  through  poverty  be 
unable  to  petition  the  proper  Court  for  an  adjudication  of  bankruptcy 
against  himself,  he  shall  be  at  liberty  to  petition  in  formd  pauperii^ 
upon  making  an  aflSdavit  that  he  has  not  the  means  of  paying  the  fees 
and  expenses  usually  payable  in  respect  of  a  petition  by  a  debtor  for  an 
adjudication  of  bankruptcy."  Such  affidavit  to  be  sworn  before  the 
gaoler  of  the  prison  where  such  debtor  is  confined. 

Sect.  99.  ^'  Every  person  so  petitioning  in  formd  pauperis  as  afore- 
said shall,  if  not  previously  discharged  by  a  registrar,  be  brought  up  to 
the  County  Court  of  the  district  at  its  next  sitting  after  the  presentation 
of  such  petition,  4nd  shall  be  examined  by  the  court  touching  his  estate 
and  effects,  debts,  dealings,  and  transactions ;  and  if  the  Court  shall  be 
satisfied  with  such  examination  it  shall  make  an  order  of  adjudication 
of  bankruptcy  against  the  petitioner,  and,  if  it  think  fit,  grant  an  order 
of  protection  to  the  petitioner." 

Sect.  100.  The  gaoler  of  every  prison,  &c.,  shall  on  the  first  day  of 
every  month  make  a  return  of  persons  in  custody  ^'  upon  any  process 
whatsoever,  for  or  by  reason  of  any  debt,'  claim,  or  demand  whatsoever," 
the  date  of  their  imprisonment,  the  nature  and  amount  of  the  debts  or 
demands,  and  whether  they  are  willing  or  refuse  to  petition  the  Court 
of  Bankruptcy  or  are  unable  to  do  so  by  reason  of  poverty;  also  the 
name  and  address  of  every  creditor  at  whose  suit  they  are  imprisoned  or 
detained. 

**^441  ^^*'  ^^^'  '^^^  Registrar  of  the  Court  of  Bankruptcy  *or  of  the 
-'  County  Court  shall  on  the  day  named  in  an  order  to  be  made  by 
the  Commissioner  or  County  Court  Judge,  notice  of  which  order  is  to  be 
forthwith  given  to  the  gaoler,  ^^  and  also  to  the  execution  and  detaining 
creditors  of  every  prisoner  included  in  such  return,"  attend  at  the  prison 
and  examine  every  prisoner  included  in  such  return  touching  his  estate 
and  effects,  debts,  dealings  and  transactions,  and  ascertain  the  last  place 
of  abode  and  business  of  each  prisoner  within  the  six  months  next  prior 
to  his  imprisonment,  and  shall  have  power  to  make  an  order  of  adjudi- 
'  cation  in  bankruptcy  against  every  such  prisoner  and  to  grant  him  pro* 
tection  and  to  make  an  order  for  his  release  from  prison,  and  shall  aitt) 
direct  in  what  Court  such  adjudication  shall  be  prosecuted. 

Sect.  102.  ^^  If  the  prisoner  shall  refuse  to  appear  or  to  be  sworn,  or 
to  answer  all  lawful  questions  of  such  registrar  or  of  the  execution  or 
detaining  creditor,  or  of  any  other  creditor  who  shall  be  present,  respect- 
ing his  debts,  liabilities,  dealings,  and  transactions,  or  to  make  a  full 
'  discovery  of  his  estate  and  effects,  and  of  all  his  books  of  account,  or  to 
'produce  the  same,  or  to  sign  his  examination  when  taken,  the  registrar 
*  shall  report  the  same  to  the  Court,  and  the  Court  may,  by  warrant  under 
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the  hand  and  seal  of  the  Judge  or  Gommissionery  commit  him  to  the  com- 
mon gaol  of  the  county,  there  to  be  kept,  with  or  without  hard  labour, 
for  any  time  not  exceeding  one  month,  and  the  Court  may  at  the  same 
time  adjudge  such  prisoner  bankrupt ;  provided  that  if  after  such  adju- 
dication the  bankrupt  shall,  before  the  period  of  such  commitment  has 
expired,  submit  to  be  examined,  and  in  all  things  conform  to  the  juris- 
diction of  the  Court,  he  shall  have  in  all  respects  the  same  ^benefit  p^^^ 
as  if  he  had  submitted  to  the  Court  in  the  first  instance."  ^ 

Sect.  103.  "Every  adjudication  against  any  prisoner  for  debt  so 
brought  up  as  aforesaid  shall,  unless  the  Court  shall  otherwise  direct, 
have  relation  back  to  the  date  of  his  commitment  or  detentien  as  the 
case  may  be,  and  shall  be  as  valid  and  effectual  for  all  purposes  as  if  it 
had  been  made  under  any  other  of  the  provisions  of  this  Act." 

In  Michaelmas  term, 

Edward  JameM  obtained  a  rule  nisi  to  enter  a  nonsuit  or  a  vei^ict  for 
the  defendant  pursuant  to  leave  reserved,  on  the  ground  that  on  the 
evidence  the  defendant  was  entitled  to  succeed. 

The  rule  was  argued  and  two  points  disposed  of  on  February  3d.    ' 

Quain  showed  cause. — First.  Sect.  103  of  The  Bankruptcy  Act,  18dl, 
24  &  25  Vict.  c.  184,  which  provides  that  the  adjudication  against  any 
prisoner  for  debt,  "  so  brought  up  as  aforesaid,"  shall  relate  back  to  the 
date  of  ^^  his  commitment  or  detention,"  applies  to  prisoners  petitioning 
in  form&  pauperis  and  adjudicated  bankrupt  under  sections  98  and  91^ 
Sect.  99  is  the  only  clause  in  the  preceding  sections  in  the  group  which 
contains  the  words  "brought  up,"  and  no  other  section  mentions  a 
bringing  up  of  the  prisoner.  [Mbllor,  J. — Unless  the  words  in  sect. 
103  "  so  brought  up  as  aforesaid"  are  confined  to  prisoners  who  petition 
in  formfi  pauperis,  they  seem  to  be  surplusage.]  And  the  "  commitment 
or  detention  of  the  prisoner"  mean  his  original  commitment  for  debt  or 
his  detention  for  debt  under  sect.  71,  which  declares  that  ^^if  any  ri^APt 
debtor,  whether  a  trader  or  not,  having  been  arrested  or  commit-  -  ^ 
ted  to  prison  for  debt,  or  on  any  attachment  for  nonpayment  of  money, 
shall,  upon  such  or  any  other  arrest  or  commitment  for  debt  or  nonpay- 
ment of  money,  or  upon  any  detention  for  debt,  lie  in  prison,  being  a 
trader,  for  fourteen  days,  or,  not  being  a  trader,  for  two  calendar 
months,  or,  having  been  arrested  for  anv  cause,  shall  lie  in  prison  as 
aforesaid,  after  any  detainer  for  debt  looged  against  him,  and  not  dis- 
charged, every  such  debtor  shall  thereby  be  deemed  to  have  committed 
an  act  of  bankruptcy."  If  the  commitment  or  detention  in  sect.  103 
had  been  intended  to  refer  to  cases  under  sect.  102,  the  language  would 
have  been,  "such  commitment  or  detention."  [Crompton,  J. — ^But 
sect.  71  mentions  also  "arrest"  for  debt:  the  framer  of  the  act  seema 
to  have  omitted  that  word  in  sect.  108  because  it  would  not  apply  to 
cases  under  sect.  102.]  The  word  "arrest"  is  accidentally  omitted  in 
sect.  103 ;  and  in  sect.  71  the  words  "arrested"  and  "  committed"  are 
veed  as  synonymous.  [Blackburn,  J.— -Commitment  properly  refers 
to  attachment,  and  arrest  to  debt.]  The  word  "  commitment"  in  sect. 
103  is  used  in  the  sense  of  confinement  for  debt,  as  in  sect.  36  of  stat. 
1  &  2  Vict.  c.  110.  [Blackburn,  J. — ^It  applies  to  imprisonment  under 
final  nrocess.]  When  a  man  is  arrested  on  mesne  process  under  stat.  1 
k  2  ^ct.  c.  110,  s.  8,  it  is  not  ascertained  that  there  is  a  debt.  [Crom^- 
([OK,  J. — ^The  Insolvent  Debtors  Acts  apply  to  imprisonment  whether  on 
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mesne  or  final  process.]  And  probably  stat.  24  &  25  Vict.  e.  134  so 
applies.  There  is  good  reason  for  making  the  adjudication  upon  a  peti- 
tion in  forma  pauperis  relate  back  to  the  date  of  the  original  commil- 
^Ai-\  ment  and  not  to  the  filing  of  the  petition,  otherwise  *a  prisoner 
-I  for  debt  might  divest  himself  of  all  his  property  after  his  commit- 
ment, and  then  come  before  the  Court  in  form&  pauperis.  Sect.  86,  by 
which  the  filing  of  a  petition  for  adjudication  is  declared  to  be  an  act  of 
bankruptcy,  does  not  govern  the  cases  of  adjudication  of  bankruptcy 
against  paupers*  [Blackburn,  J.— ^Is  it  not  a  harsh  enactment  to 
make  the  adjudication  relate  back  if  a  debtor  has  lain  in  prison  twenty 
years,  and  then  takes  the  benefit  of  the  proviso  at  the  end  of  sect.  102  ? 
The  doctrine  of  relation  is  not  needed  in  order  to  get  rid  of  a  transaction 
which  can  be  proved  to  be  dishonest :  it  may  be  dealt  with  under  stat 
18  Eliz.  c.  5.]  Sect.  108  cannot  refer  to  the  cases  of  recusant  prisoners 
provided  for  in  sects.  101,  102,  because,  under  sect.  101,  the  prisoner 
is  not  brought  up  before  the  registrar,  but  the  registrar  attends  at  the  gaol, 
and  under  sect.  102  the  court  is  empowered  to  commit,  and  at  the  same 
time  adjudge  such  prisoner  bankrupt,  and  so,  the  commitment  and 
adjudication  being  contemporaneous,  there  could  be  no  relation  back. 

Secondly.  The  money  secured  by  the  bill  of  sale,  was  not  payable 
until  after  a  demand  in  writing,  and  the  demand  must  allow  a  reason* 
able  time  for  payment  before  possession  is  taken  under  the  bill  of  sale: 
Toms  V.  Wilson,  4  B.  &  S.  442  (£.  G.  L.  B.  vol.  116),  affirmed  on 
appeal.  Id.  445.  Here  the  possession  was  taken  on  the  same  dav  as 
the  demand  was  made,  without  waiting  for  any  communication  irom 
Durham,  where  the  debtor  was  in  prison.  And  if  the  first  seizure  was 
an  act  of  bankruptcy,  it  taints  the  whole  transaction. 

Thirdly.  The  giving  of  an  acceptance  as  collateral  security  for  the 
^481  ^  secured  by  the  bill  of  sale,  was  a  ^conditional  or  contingent 
-■  payment  of  the  debt ;  and  as  it  was  outstanding  and  endorsed 
over,  no  debt  was  due  to  the  defendant,  and  therefore  he  was  not  in  a 
condition  to  make  a  demand.  [Blackburn,  J. — A  right  of  stoppage 
in  transitu  may  be  exercised  notwithstanding  a  bill  of  exchange  has 
been  given ;  so  also  the  power  of  entry  under  a  mortgage  deed.] 

Lewer$y  in  support  of  the  rule. — First.  The  108d  section  of  The 
Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134,  applies  only  to  the  case 
of  commitment  or  detention  in  sect.  102.  When  a  prisoner  for  debt  is 
reported  as  recusant  by  the  registrar,  he  must  be  brought  up  before  the 
commissioner  or  County  Court  Judge,  for  the  Court  would  not  commit 
him  on  the  report  of  the  registrar  without  hearing  what  he  had  to  say ; 
and  then  the  Court  would  either  commit  him  and  postpone  final  adjudi- 
Oation  until  the  next  monthly  attendance  of  the  registrar  at  the  prison 
when  the  prisoner  might  submit,  or  would  not  commit  nor  adjudicate ;  in 
which  case  the  prisoner  would  be  detained.  The  words  ^^  brought  up," 
are  impliedly  in  sect.  102,  and  there  would  be  either  a  commitment  or 
detention ;  and  in  either  case  sect.  108  prevents  the  title  of  the  assignees 
from  beine  prejudiced  by  the  contumacy  of  the  prisoner.  [Blackburn, 
J. — The  detention  in  the  latter  case  is  not  a  detention  in  the  artificial 
•ense  of  that  word.]  '^  Detention"  describes  the  state  of  the  prisoner, 
-—he  is  sent  back  to  be  detained  under  the  previous  process  by  which 
he  was  arrested.  If  the  word  ^'  commitment!'  means  arrest,  the  word 
<*  detention"  is  inoperative*    If  sect.  108  was  intended  to  refer  only  to 
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the  casee  under  sects.  98,  99,  there  is  no  reason  for  placing  it  after  sect. 

le  Court  will  not,  in  ^construing  an  Act  of  Farbament,   r^^g 

favour  the  doctrine  of  relation  of  an  adjudication  in  bankruptcy :  ^ 


102.    The 


Clarke  v.  Ryall,  1  W.  Bl.  642.  [Crompton,  J. — Where  a  relation  is 
contrary  to  the  course  of  common  law,  the  onus  of  showing  that  the 
statute  enacts  it  is  on  the  party  who  relies  upon  it.] 

Further,  if  the  word  commitment,  in  sect.  lOS,  is  construed  to  mean 
the  arrest  or  commencement  of  the  imprisonment,  the  seizure  was  pro- 
tected by  sect.  188  of  The  Bankrupt  Law  Consolidation  Act,  1849,  12 
k  IS  Vict.  c.  106,  which  is  not  repealed  by  stat.  24  &  25  Vict.  c.  184, 
s.  230,  and  Sched.  (G.),  ^'  as  being  a  dealing  or  transaction  with  the 
bankrupt  *^  without  notice  of  any  prior  act  of  bankruptcy  committed 
by  him ;"  Graham  v.  Furber,  14  C.  B.  184  (E.  C.  L.  R.  rol.  78).  In 
Conway  v.  Nail,  1  C.  B.  643  (E.  C.  L.  R.  vol.  50),  Tindal,  C.  J.,  said, 
p.  649,  ^*  The  meaning  of  these  words"  (t.  e.  the  similar  words  in  stat, 
2  &  8  Vict.  c.  29,  s.  1),  ^^  appears  to  me  to  be,  that  the  party,  in  order 
to  defeat  an  execution,  shall  have  notice  of  a  prior  act  of  bankruptcy 
complete  in  itself  at  the  time  the  notice  is  given  to  him."  On  the  16th 
February  the  defendant  had  notice  only  of  an  arrest.  [He  also  cited 
Edwards  v.  Gabriel,  7  H.  &  N.  520,  King  v.  Leith,  2  T.  B.  141,  . 
Thompson  v.  Beatson,  1  Bing.  145  (E.  C.  L.  R.  vol.  8).] 

On  the  second  point  he  was  not  called  upon. 

Thirdly,  The  giving  of  the  bill  of  exchange  simultaneously  with  the 
execution  of  the  bill  of  sale,  which  was  under  seal,  did  not  extinguish 
the  right  of  the  defendant  under  the  bill  of  sale :  Davis  v.  Gyde,  2  A. 
&.E.  628  (E.  C.  L.  R.  vol.  29),  Worthington  v.  Wigley,  8  Bing.  N.  C. 
454  (E.  C.  L.  R.  vol.  82).  [Blackburn,  J. — At  most  it  could  only  be 
ground  for  an  equitable  plea.]     [He  was  then  stopped.] 

*Melli8h  was  heard  as  to  stat.  12  &  13  Vict.  c.  106,  s.  188.  p^_ 
That  section  renders  valid  bon&  fide  transactions  which  would  ^ 
otherwise  be  invalid  by  reason  of  the  relation  of  the  title  of  the  assignees  - 
to  a  prior  act  of  bankruptcy,  declared  such  on  the  petition  of  a  creditor, 
bat  does  not  apply  to  a  case  in  which  there  has  been  no  act  of  bank- 
ruptcy, or  where  a  man  becomes  bankrupt  on  his  own  petition,  and  the 
only  question  is  whether  goods  were  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy.  If  it  applied  where  a  party 
could  not  have  notice  of  an  act  of  bankruptcy,  none  having  been  com- 
mitted, every  transaction  would  be  rendered  valid,  and  the  object  of  the 
bankrupt  laws  frustrated. 

Letters. — Sect.  103  of  stat.  24  &  25  Vict.  c.  134,  does  not  give  an 
effect  to  the  relation  under  it  different  from  that  whicl&  an  ordinary  rela- 
tion under  an  adjudication  has.  If  there  is  no  act  of  bankruptcy,  honest 
aud  bon&  fide  transactions  with  a  bankrupt  ought  to  be  protected. 

Blackburn,  J. — ^We  can  at  once  dispose  of  two  of  the  points,  on 
which  my  brother  Mellor  and  myself  are  agreed.  And  my  brother 
Crompton  also,  before  he  left  the  Court,  expressed  to  us  the  same 
opinion. 

There  is  nothing  in  the  point  that  the  demand  was  followed  up  by 
taking  possession  prematurely,  because  if  it  were  premature  to  take 
poj^ession  on  the  16th  February,  which  was  the  day  of  the  demand, 
that  act  Would  not  prevent  the  defendant  from  takine  possession  in  due 
tiipe,  that  is  after  the  lapse  of  a  reasonable  time,  and  here  he  continued 
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m  pofiisession  until  the  28(1  February,  the  day  on  which  the  adjudication 
was  made. 

^.^^  ^AIso  the  fact  of  a  bill  of  exchange  having  been  taken  on  bc* 
^  ^  count  of  the  debt  secured  by  the  bill  of  sale  would  not  prerenl 
the  defendant  from  taking  possession  of  the  goods  in  order  to  secure 
the  lien  legally  vested  in  him.  In  this  respect  the  case  is  extremely 
analogous  to  Davis  v.  Gyde,  2  A.  &  £.  623  (E.  C.  L.  B.  vol.  29),  in 
which  it  was  held  that  the  receiving  a  promissory  note  on  account  of 
rent  due  did  not  extinguish  the  claim  for  such  rent  or  suspend  the  right 
Uy  distrain  for  it.  So,  here,  the  bill  of  exchange  given  on  account  of  a 
specialty  debt  secured  by  the  bill  of  sale  does  not  suspend  the  right  to 
take  possession  under  the  bill  of  sale.  Whether  there  would  be  an 
equitable  right  to  stay  the  sale  if  the  holder  of  the  bill  of  sale  proceeded 
to  sell,  we  need  not  consider. 

Therefore  the  property  was  taken  out  of  the  order  and  disposition 
of  the  bankrupt  before  the  23d  February. 

There  remains  the  question  whether  sect.  108  of  The  Bankruptcy 
Act,  1861,  does  not  make  the  adjudication  in  this  case  relate  back  to 
the  time  when  the  bankrupt  was  committed  to  gaol,  and  operate  as  if  it 
had  been  made  at  that  time.  That  depends  on  the  construction  of  the 
statute ;  and  we  will  take  time  to  consider,  and  consult  with  my  brother 
Crompton  whose  judgment  will  assist  us. 

Mellob,  J.,  concurred. 

Our.  ado.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 
iiiM-y      Crompton,  J. — In  this  case  I  heard  only  part  of  the  ^arra- 
-■  ment ;  but  I  agree  with  the  judgment  which  has  been  prepared  l>y 
my  brother  Blackburn,  which  I  now  proceed  to  read  as  the  judgment  of 
tms  Court,  including  myself,  so  far  as  I  ought  to  take  part  in  it. 

On  the  argument  we  disposed  of  some  minor  questions  which  were 
raised,  and  took  time  to  consider  as  to  the  effect  of  sect.  103  of  The 
Bankruptcy  Act,  1861, 24  &  25  Vict.  c.  134,  as  applied  to  the  following 
facts. 

The  bankrupt  was  taken  in  execution  and  committed  to  gaol  upon  the 
12th  February,  1863.  On  that  day  the  goods  for  the  conversion  of  which 
the  action  is  brought  were  in  the  apparent  order  and  disposition  of  the 
bankrupt  by  the  consent  of  the  defendant,  who  was  the  true  owner  of  those 
goods.  On  the  16th  February  the  defendant  took  possession  of  them* 
On  the  18th,  the  bankrupt  being  in  prison  and  having  made  the  affidavit 
required  by  the  98th  section  of  The  Bankruptcy  Act,  1861,  petitioned 
in  form&  pauperis,  and  on  the  23d  he  was  brought  up  to  the  County 
Court,  and  adjudicated  a  bankrupt  under  the  99th  section  of  the  Act. 

The  plaintiff  contends  that  the  effect  of  section  103  is  that  the  adju- 
dition  (though  made  in  fact  on  the  23d  February  after  the  goods  of  the 
defendant  were  taken  out  of  the  possession  of  the  bankrupt)  has  the 
same  effect  in  law  as  if  it  had  been  made  on  the  12th  February,  when  the 
bankrupt  was  committed  to  prison,  at  which  time  the  goods  in  question 
w^e  in  the  apparent  ownership  of  the  bankrupt  by  the  consent  of  the 
true  owner ;  and  though  much  embarrassed  by  the  manner  in  which  the 
Act  is  framed  we  have  come  to  the  conclusion  that  we  must  construe  the  ' 
^531  ^^^^  <)lsuBe  as  having  this  effect. 
?^ J      ♦The  Bankruptcy  Act  of  1861  does  not  merely  alter  the  law^ ' 
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of  bankroptcy  as  applicable  to  traders,  bat  also  makes  it  applica* 
ble  to  non-tradersi  and  substitutes  tbis  new  system  for  the  old  InsolyenI 
Debtors  Acts.  It  acoordinffly  contains  a  series  of  clauses,  under  a  head 
^'As  to  adjudication  of  bankruptcy  against  pauper  and  other  prisoners 
for  debt."  Two  principles  seem  to  have  been  determined  on  by  those 
who  formed  the  general  scheme  of  legislation  on  the  subject.  First,  that 
prisoners  who  really  were  paupers  should  have  an  easy  and  effectual  mode 
of.  being  discharged ;  and  secondly,  that  it  should  no  longer  be  in  the 
option  either  of  tne  debtor  or  the  creditor  to  let  the  debtor  lie  in  prison 
keeping  his  property,  but  that  in  all  cases  there  should  be  a  compulsory 
discharge  of  the  prisoner  and  an  assignment  of  his  property  for  the 
benefit  of  all  his  creditors.  The  sections  under  this  head  provide  effeo- 
taally  for  carrying  those  two  principles  into  execution.  But  there 
remained  a  subordinate  but  rery  important  question  of  detail,  viz.,  how 
far  and  in  what  manner  the  discharge  of  the  prisoner  under  the  new 
system  should  affect  the  rights  of  third  persons.  Before  The  Bank- 
ruptcy Act,  1861,  those  rights  were  not  affected  in  the  same  way  when 
the  prisoner  was  discharged  as  having  become  a  bankrupt,  and  when 
he  was  discharged  under  the  Insolvent  Debtors  Acts.  A  prisoner  for 
debt  might,  under  the  old  system,  if  he  was  a  trader,  be  made  a  bank- 
rupt as  soon  as  he  had  lain  in  prison  for  twenty-one  days,  for  that 
was  an  act  of  bankruptcy.  The  title  of  the  assiffnees  to  any  property 
which  had  belonged  to  the  bankrupt  then  jrelated  back  to  the  comple* 
tion  of  the  act  of  bankruptcy ;  that  is,  to  the  twenty-first  day  of  the 
imprisonment.  They  had  also  a  risht  to  take  ^property  not  be-  f^ra 
longing  to  the  bankrupt,  but  allowed  to  be  in  his  apparent  ^ 
owner^ip  at  that  date,  as  being  that  of  the  act  of  bankruptcy,  and 
the  limitation  of  the  landlord's  right  to  distrain  to  one  year's  rent 
was  with  reference  to  that  date.  Sut  all  honest  transactions  between 
the  act  of  bankruptcy  and  the  time  when  the  trader  was  declared  a 
bankrupt  (either  by  the  commission,  fiat,  or  adjudication,  as  the  mode 
of.  doing  BO  was  altered)  were  protected  unless  there  was  notice  of  an 
act  of  bankruptcy.  If,  however,  the  prisoner,  whether  a  trader  or  not, 
was  discharged  under  the  Insolvent  Debtors  Act,  these  matters  were 
all  different.  The  title  of  the  assignees  to  what  had  been  his  property 
began  with  the  vestinj;  order,  and  nad  no  relation  to  any  other  periocL 
Bat  by  stat.  1  &  2  Yict.  o.  110,  s.  67,  the  provision  as  to  apparent 
ownership  applied  to  the  apparent  ownership  at  the  date  of  the  pria- 
oner's  *^  arrest,  or  other  commencement  of  his  imprisonment,"  and  there 
▼as  no  clause  giving  any  protection  to  transactions  without  notice,  so 
that  if  the  true  owner  removed  the  goods  out  of  the  prisoner's  pos- 
session after  the  arrest,  even  though  in  complete  ignorance  that  there 
bad  been  an  arrest,  the  transaction  was  not  protected.  So,  by  sect. 
58-,  the  date  after  which  a  distress  for  rent  could  only  be  available 
for  one  year's  rent  is  not  that  of  the  vesting  order  but  of  the  com- 
mencement of  the  imprisonment. 

When,  by  The  Bankruptcy  Act,  1861,  the  principle  had  been  adopted 
that  one  mode  of  discharging  the  prisoner  should  be  substituted  for  the 
two  heretoibre  in  use,  it  might  have  been  expected  that  some  provision 
would  have  been  inserted  to  show  whether  the  rights  of  third  persona 
▼ere  to  be  affected  according  to  the  system  heretofore  in  use  in  bank-  p^^* 
ruptcy,  according  to  *the  system  heretofore  in  use  in  insolyency,  '- 
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or  according  to  some  new  system  supposed  to  be  more  equitable  and 
expedient  than  either.  But  the  only  proTision  is  sect.  103.  [His 
Lordship  read  it.]  We  have  great  difficulty  in  seeing  what  was  here 
meant ;  but  we  must,  we  think,  give  that  effect  to  the  language  of  the 
Legislature  which  it  seems  to  us  it  bears  construed  in  its  grammatical 
sense. 

Sect.  103  follows  immediately  after  sect.  102,  by  which  it  is  provided 
that,  if  the  registrar  report  to  the  Court  (that  is  of  bankruptcy)  a  pri- 
soner as  contumacious,  "  the  Court"  may  **  commit"  him  to  the  common 
gaol,  there  to  be  kept  with  or  without  hard  labour,  and  the  Court  may  at 
the  same  time  adjudge  such  prisoner  bankrupt.  Here  we  have  two  of 
the  words  used  in  sect.  103  brought  very  near  to  it,  and  it  was  contended 
by  the  defendant's  counsel  that  sect.  lOS'must  be  taken  to  refer  to  such 
commitment  as  last  mentioned,  viz.,  the  commitment  of  the  contumacious 
prisoner  by  the  Court  of  Bankruptcy,  and  that  though  it  was  not  ex- 
pressly said  that  he  was  to  be  brought  up  before  the  Court  of  Bank- 
ruptcy before  he  was  committed,  yet  inasmuch  as  that  Court  are  to 
exercise  a  judicial  discretion  as  to  whether  he  is  to  have  hard  labour,  it 
was  necessarily  implied  he  was  to  be  brought  before  it ;  and  if  the  only 
objection  to  this  construction  had  been  that  the  words  are  *'  brought  up 
as  aforesaidy**  instead  of  "as  afore  implied,"  we  should  have  had  no 
great  difficulty  in  getting  over  that  objection.  But  under  sect.  102  the 
court  is  in  general  to  make  the  adjudication  at  the  time  of  the  commit- 
ment for  contumacy,  and  it  is  an  absurdity  to  enact  that  the  adjudic»> 
*^61  ^^^^  should  relate  back  to  an  act  'contemporaneous  with  it.     It 

-I  was  urged  that  the  court  might  postpone  the  adjudication  till  after 
the  prisoner  had  submitted,  and  then  it  would  be  fit  that  it  should  have 
the  same  effect  as  if  made  when  he  was  committed ;  but  this  gives 
no  sense  whatever  to  the  word  "  detention,"  which  seems  clearly  to  give 
the  meaning  to  "commitment."  A  prisoner  in  custody  under  final 
process  is  kept  in  prison  either  by  virtue  of  his  "  commitment,"  if  he 
was  originally  taken  in  execution  for 'a  still  existing  debt,  or  his  "de- 
tention' if  the  debt  for  which  he  was  originally  taken  in  execution  is 
discharged  but  he  is  detained  by  some  other  creditor;  and  in  sect.  101 
the  execution  and  detaining  creditors  are  mentioned,  showing  that  the 
draftsman  had  very  recently  recollected  the  distinction  between  the  two* 
These  words  seem  to  us  to  show  that  the  section  is  applicable  to  prisoners 
kept  in  gaol  under  final  process.  We  are  obliged  therefore  to  say  thai 
sect.  103  cannot  refer  to  sect.  102. 

Going  back  we  come,  in  sects.  100  and  101,  to  the  cases  in  which  the 
registrar  goes  to  the  gaol  after  notice  given  to  the  execution  and  detain- 
ing creditors,  and  there  makes  an  adjudication.  The  question  whether 
sect.  103  applies  to  adjudication  thus  made  is  not  now  before  us ;  it  is 
difficult  to  see  how  the  words  "  brought  up  as  aforesaid"  can  apply 
where  the  registrar  goes  to  the  prisoner.  There  may  be  a  want  of 
words  to  apply  the  enactment  to  these  cases.  But  it  is  also  difficult  to  see 
why,  if  the  Legislature  made  such  a  provision  as  to  pauper  prisoners 
when  they  themselves  petition,  and  consequently  are  brought  up  to  the 
County  Court,  it  should  not  have  extended  it  to  those  discharged  by  the 
*571  1*^8^^^^^^*     ^®  need  not  express  any  opinion  upon  this  *pointy 

-I  leaving  it  to  be  discussed  hereafter,  unless  the  Legislature,  as  is 
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mach  to  be  .desired,  interfere  and  make  clear  enactments  as  to  the  details 
of  this  very  important  Act. 

We  now  come  to  sect.  99  under  which  every  prisoner  petitioning  in 
forni&  pauperis  shall,  if  not  previously  discharged  by  a  registrar,  ^^  be 
brought  up  to  the  County  Court  of  the  district,"  and  "if  the  Court" 
AbII  be  satisfied  with  his  examination,  it  shall  make  an  order  of  adjudi- 
cation of  bankruptcv  against  the  petitioner.  "  The  Court"  prim&  facie 
means  the  Court  of  Bankruptcy ;  but  by  the  interpretation  clause,  sect. 
229,  it  shall  also  mean  "  any  County  Court  acting  under  this  Act."  It 
was  asked  in  the  argument  why,  if  sect.  108  was  intended  to  apply  to 
sect  99,  and  to  it  alone,  it  was  dislocated  from  it.  It  would  surely,  it 
was  said,  have  been  made  the  100th  section  if  it  was  intended  to  be  a 
proviso  on  the  99th.  Why  also,  it  was  asked,  was  the  word  "  arrest" 
omitted.  It  is  found  connected  with  the  words  "commitment"  and 
**  detention"  in  sect.  71,  a  section  much  in  pari  materifi ;  and  it  could 
hardly  be  intended  to  exclude  from  the  enactment  those  prisoners  who 
had  been  arrested  on  mesne  process,  but  not  committed  in  execution. 
As  we  have  already  said,  we  think  that  the  words  show  that  the  section 
IS  applicable  to  prisoners  committed  or  detained  on  final  process.     The 

5|uestions  asked  on  the  argument  we  cannot  answer  in  any  way  satis* 
actory  to  ourselves.  But  it  still  remains  the  fact  that  the  words  of 
sect.  103  are  all  satisfied  by  applying  that  enactment  to  the  case  of  a 
prisoner  who  has  been  committed  in  execution  or  is  detained  for  debt, 
and  is  brought  up  before  the  County  Court  under  sect.  99,  and  are  not 
satisfied  by  applying  them  to  ^anything  else  that  we  can  find,  r^eo 
We  must  therefore  construe  the  provision  as  applying  to  this  *- 
case. 

The  lS3d  section  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
protects  all  bonfi  fide  transactions  prior  to  the  fiat,  notwithstanding  any 
prior  act  of  bankruptcv,  unless  there  was  notice  of  the  act  of  bank- 
ruptcy ;  and  if  the  103d  section  of  the  present  Act  had  made  the  adju- 
dication relate  back  to  the  commitment  or  detention  as  an  act  of  bank- 
ruptcy, the  defendant  in  this  case  would  have  been  protected ;  but  the 
enactment,  whether  intentionally  or  not,  makes  the  adjudication  relate 
back  absolutely,  and  consequently  we  think  there  is  no  protection. 
The  rule  must  therefore  be  discharged.  Rule  discharged. 


TAYLOR  and  Others  v.  DEWAR.    Feb.  22^ 

Marine  ineurance. — Bnnning-dGum  clause. — Personal  injury  to  crew. — 9  &  10  VicU 

c.  93. 

A  policy  of  marine  insnraneo  for  40002.  for  twelve  montbi  on  the  ibip  **  Ronen"  and  her 
freight,  contained  the  following  daaie :  "  And  we  the  afsarert  do  farther  ooTcnant  and  agree 
that  in  case  the  laid  Teasel  shall,  bj  accident  or  negligence  of  the  master  or  crew,  mn  down 
or  damage  any  other  ship  or  Tessel,  and  the  assnred  shall  thereby  become  liable  to  pay  and 
ihsU  pay  as  damages  any  snm  or  sams  not  exceeding  the  Talne  of  the  said  Tessel  Rouen  and 
her  freight,  by  or  in  pursuance  of  any  judgment  of  any  Court  of  law  or  equity  given  in  aaj 
nit  or  action  defended  with  our  previous  consent  in  writing,  or  by  or  in  pursuance  of  any 
award  made  upon  reference  entered  into  by  the  assured  with  our  previous  consent  in  writing^ 
we  the  assurers  shall  and  will  bear  and  pay  such  proportion  of  three-fonrth  parts  of  the  sum 
10  paid  as  aforesaid,  as  the  sum  of  40002.  hereby  assured  bears  to  the  value  of  the  said  vessel 
Rooen  and  her  freight"    The  ship  ''Rouen"  baviuf  run  down. another  ship,  whereby  loiM 
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of  her  enw  were  drowned,  and  the  owners  of  The  Ronen  having  heea  eondemned  hjr  Uw  Covii 
of  Admiralty  to  pay  damagei  to  the  personal  representatives  of  the  deceased  for  the  loss  of 
those  lires:  held,  that  the  ahoTe  elaose  did  not  apply. 

This  was  an  action  on  a  policy  of  insurance,  dated  6th  September, 
1860,  for  40007.,  for  twelve  calendar  months,  upon  the  ship  *^  Rouen" 
*iid1  ^^^  ^^^  freight.  The  '^declaration  set  oat  the  following  covenant 
^  in  the  policy : — '^  And  we  the  assurers  do  further  covenant  and 
agree  that  in  case  the  said  vessel  shall,  by  accident  or  negligence  of  the 
master  or  crew,  run  down  or  damage  any  other  ship  or  vessel,  and  the 
assured  shall  hereby  become  liable  to  pay  and  shall  pay  as  damages  any 
sum  or  sums  not  exceeding  the  value  of  the  said  vessel  Rouen  and  her 
freight,  by  or  in  pursuance  of  any  judgment  of  any  court  of  law  or  equity 
given  in  any  suit  or  action  defended  with  our  previous  consent  in  writing, 
or  by  or  in  pursuance  of  any  award  made  upon  reference  entered  into 
by  the  assured  with  our  previous  consent  in  writing,  we  the  assurers  shall 
and  will  bear  and  pay  such  proportion  of  three-fourth  parts  of  the  sum 
so  paid  as  aforesaid  as  the  sum  of  40002.  hereby  assured  bears  to  the 
value  of  the  said  vessel  Rouen  and  her  freight." 

Averment.  ^^  Afterwards  and  while  the  said  ship,  during  the  said 
period  of  twelve  calendar  months  covered  by  the  said  policy,  was  navi- 
gating the  seas  within  the  limits  of  time  and  place  allowed  by  the  said 
policy,  and  during  the  continuance  of  the  said  risk  insured  against,  the 
said  ship,  by  accident  or  negligence  of  the  master  and  crew  thereof,  ran 
down  and  damaged  a  certain  other  vessel  called  the  Magyar,  and  there- 
by caused  her  to  sink  at  sea  with  her  master  and  divers,  to  wit,  five 
persons  of .  her  crew  then  on  board  of  the  said  Magyar,  whereby  the 
said  Magyar  was  lost,  and  her  said  master  and  the  said  five  persons, 

Eart  of  her  crew,  were  drowned  and  lost  also,  and  thereby  the  plaintiffs 
ecame  liable  to  pay  and  did  pay  to  the  owners  of  the  said  Magyar  the 
*601  ^^™^S^^  arising  from  toe  said  loss  of  the  said  vessel,  and  to  the 
J  ^personal  representatives  of  the  said  master  and  other  persona 
of  the  crew  so  drowned  as  aforesaid  respectively,  the  damages  sustained 
by  and  due  to  them  respectively  by  and  for  the  loss  of  the  lives  of  the 
said  master  and  other  persons  respectively  so  occasioned  as  aforesaid,  by 
and  in  pursuance  of  certain  judgments  of  the  High  Court  of  Admiralty 
and  of  Her  Majesty's  Privy  Council,  on  appeal,  given  in  certain  auita 
in  the  said  Courts,  which  were  defended  by  the  plaintiffs  with  such  con- 
sent of  the  defendant  as  by  the  said  policy  required,*  such  several 
damages  amounting  together  to  a  large  sum  of  money,  to  wit,  37001., 
not  exceeding  the  value  of  the  said  ship  Rouen,  and  that  such  propor- 
tion of  three-fourth  parts  of  the  sums  so  paid  as  damages  as  tne  sum 
of  4000/.  have  to  the  value  of  the  said  ship  Rouen  amounted  to  a  large 
sum,  to  wit,  8002.,  and  that  no  freight  was  earned  or  being  carried  by 
the  said  ship  Rouen  at  the  times  oi  the  loss  and  damage  aforesaid,  and 
that  the  defendant's  proportion  of  the  last-mentioned  sum  of  money,  in 
respect  of  the  sum  insured  by  him  as  aforesaid,  amounted  to  the  sum  of 
202.,  and  all  conditions  were  fulfilled,  &c." 

Demurrer  to  so  much  of  the  declaration  as  related  to  the  claim  of  the 
plaintiffs  in  respect  of  the  moneys  paid  by  them  to  the  personal  repre* 
sentatives  of  the  master  and  other  persons  of  the  crew  so  drowned  as 
therein  mentioned. 

Joinder  in  demurrer. 
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The  case  was  argued,  in  Michaelmas  Term,  1868,  Novemher  17th,  be- 
fore CocKBURN,  C.  J.,  WiGHTMAN,  J.,  who  died  before  judgment  was 
delivered,  Blackburn  and  Mellor,  JJ. 

*Sir  George  Hanyman.  in  support  of  the  demurrer, — The  r*fii 
underwriter  on  a  policy  of  marine  insurance  in  the  general  form  ^^^ 
is  not  liable  to  make  good  damages  which  the  assured  has  been  com* 
pelled  to  pay  in  consequence  of  a  ship  having  been  run  down  and 
injured,  and  persons  on  board  having  been  killed  or  injured,  by  accident 
or  negligence  of  the  persons  navigating  the  ship  insured :  De  Vaux  v» 
Salvador,  4  A.  &  E.  420  (E.  G.  L.  R.  vol.  81).  In  consequence  of  this 
state  of  the  law,  clauses  like  the  present,  commonly  called  *^  running- 
down  clauses,"  have  been  introduced  into  marine  policies ;  and  the  ques- 
tion is  whether  under  such  a  clause  the  insurer  is  liable  to  make  good 
to  the  owner  of  the  ship  insured  the  amount  he  may  have  had  to  pay, 
either  at  common  law  or  under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  98, 
as  compensation  for  the  limbs  or  lives  of  the  persons  injured  or  killed. 
The  covenant  here  is  limited  to  damage  done  to  the  ship  or  vessel ;  and 
it  is  clear  that  injuries  might  be  done  to  the  crew  on  board  a  ship  with- 
out injury  to  the  ship,  as  for  instance  when  a  man  is  knocked  off  a  ship's 
bowsprit.  On  the  other  hand  a  ship  may  be  run  down  without  injury 
to  any  person  on  board.  [Blackburn,  J. — A  small  ship  might  run 
against  the  Warrior  and  be  sunk  by  the  collision  while  the  Warrior 
received  no  injury.] 

Manuty  {J.  Brown  with  him),  contri. — The  Court  should  not  put  a 
narrow  construction  on  clauses  of  this  kind,  but  look  at  the  reason 
which  occasioned  their  introduction  into  policies  of  insurance.  When 
a  ship  is  run  down  by  another  there  is  no  real  distinction  between  dam- 
age occasioned  to  the  ship  and  damage  ^occasioned  to  the  crew :  r^cn 
the  same  general  principles  apply  to  both ;  as  appears  from  the  ^ 
Scotch  case  of  Coey  t;.  Smith,  22  Court  of  Session  Cases  955,  decided 
by  the  Lord  Justice-Clerk,  Lords  Wood,  Cowan,  and  Benholme,  on  a 
policy  of  insurance  on  the  ship  Excelsior.  [He  also  cited  Thompson  r. 
Eeynolds,  7  E.  &  B.  172  (E.  C.  L.  R.  vol.  90).  BLACKBtJRN,  J.— For 
injury  to  ship  and  goods  the  ship  may  be  attached  in  the  Court  of  Ad- 
miralty by  a  proceeding  in  rem,  but  can  that  be  done  for  injury  to  the 
person  ?]  The  Court  oi  Admiralty  could  always  award  full  compensa- 
tion for  the  damages,  both  direct  and  consequential,'  which  were  sus- 
tained by  a  collision :  Maude  k  Pollock  on  Merchant  Shipping,  p.  415, 
2d  ed.,  where  several  cases  are  cited:  but  even  were  this  otherwise 
Stat.  24  k  25  Vict.  c.  10,  s.  7,  enacts,  "  The  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim  for  damage  done  by  any  ship." 
[He  also  referred  to  The  Merchant  Shipping  Act,  1854,  17  k  18  Vict, 
c.  104,  ss.  506-7-8.] 

SXr  George  JSonymanj  in  reply, — In  Coey  v.  Smith  the  decision  of  the 
Court  was  at  variance  with  the  judgment  of  the  Lord  Ordinary,  but 
ilidependent  of  that  the  case  is  distinguishable  from  the  present  on  two 
^grounds: — First.  There  the  policy  attached  on  the  mere  circumstance 
of  the  ship  coming  into  collision  with  another  vessel,  whereas  here  it  is 
on  her  destroying  or  damaging  any  other  vessel.  Secondly.  The  policy 
there  contained  the  words,  if  the  assured  shall  *'  in  consequence  thereof" 
become  liable  to  pay,  &c.  The  Scotch  law  holds  the  underwriter  liable 
for  the  remote  as  well^  as  for  the  proximate  cause  of  mischief,  but  the* 
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^gq-i  English  law  looks  solely  to  *the  proximate  cause :  lonides  v.  The 
-I  Universal  Marine  Insurance  Company,  14  G.  B.  N.  S.  259 
E.  G.  L.  R.  vol.  108).  [Blackburn,  J. — Livie  v.  Janson,  12  East 
48,  is  to  the  same  effect.  It  is  a  very  intelligible  principle,  but  very 
difScttlt  to  apply.  Still  a  party  may  by  covenant  render  himself  liable 
for  remote  damage.  His  Lordship  referred  to  Patrick  v.  The  Commer- 
cial Insurance  Company,  11  Johns.  (JJ.  S.)  Rep.  14.]  The  present 
policy  having  been  effected  in  September,  1860,  stat.  24  &  26  Vict.  c. 
10,  which  received  the  Royal  assent  17th  May,  1861,  is  inapplicable  to 
it.  Our.  adv.  vtUL 

The  judgtaent  of  the  Court  was  now  delivered  by 

Mellob,  J. — This  case  was  argued  before  the  Lord  Chief  Justice,  the 
late  Mr.  Justice  Wightman,  my  brother  Blackburn,  and  myself. 

The  question  turns  on  the  effect  to  be  given  to  a  clause  in  a  policy 
of  marine  insurance,  of  recent  introduction  into  such  instruments,  and 
generally  known  by  the  name  of  the  collision  clause ;  the  object  of  which 
IS  to  secure  the  shipowner  against  damages  which  he  may  be  compelled 
to  pay  for  injury  done  to  others  by  his  vessel  coming  into  collision  with 
another,  either  through  accident  or  negligence ;  such  damages  not  being 
by  the  law  of  England,  as  settled  by  the  case  of  De  Yaux  v.  Salvador, 
4  A.  &  E.  420  (E.  C.  L.  R.  vol.  31),  recoverable  under  a  policy  of  in- 
surance in  the  ordinary  form. 

'  In  the  present  case  the  clause  is  as  follows :  "  In  case  the  said  vessel 
shall,  by  accident  or  negligence  of  the  master  or  crew,  run  down  or 
^gj^n  damage  any  other  ship  *or  vessel,  and  the  assured  shall  thereby 
-1  become  liable  to  pay  and  shall  pay  as  damages  any  sum  or  sums 
not  exceeding  the  value  of  the  said  vessel  Rouen  and  her  freight,  by  or 
in  pursuance  of  any  judgment  of  any  Court  of  law  or  equity  ....  the 
assurers  shall  and  will  bear  and  pay  such  proportion  of  three  fourth 
parts  of  the  sum  so  paid  as  aforesaid  as  the  sum  of  40007.  hereby  assured 
bears  to  the  value  of  the  said  vessel  Rouen  and  her  freight." 

The  vessel  insured  under  this  policy.  The  Rouen,  having  come  into 
collision  with  and  run  down  another  ship  called  The  Magyar,  and  the 
master  and  five  of  the  crew  of  the  latter  having  been  drowned,  the 
owners  of  The  Rouen  have,  by  the  judgment  of  the  Court  of  Admiralty, 
been  condemned  to  pay  damages  to  the  personal  representatives  of  tne 
deceased,  and  such  damages  have  been  paid  accordingly.  And  the  ques- 
tion raised  by  the  demurrer  in  this  case  is  whether,  under  the  clause  in 
question,  the  amount  thus  paid  can  be  recovered  back ;  the  controversy 
being,  whether  the  provision  for  indemnity  applies  to  damages  paid  by 
the  assured  in  respect  of  personal  injury  arising  from  collision  through 
negligence.  We  are,  after  much  consideration,  of  opinion  that  it  does 
not,  and  that  our  judgment  should  be  for  the  defendant. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  death  of  the 
deceased  having  been  occasioned  by  the  running  down  of  The  Magyar, 
through  the  negligence  of  the  master  and  crew  of  the  ship  insured,  the 
damages  which  the  plaintiff  had  been  compelled  to  pay  were  within  the 
words  of  the  clause,  and  must  be  held  to  be  within  the  indemnity.  But 
it  is  to  be  observed,  on  the  other  hand,  that  the  language  of  the  clause 
*651  ^^  ^Altogether  silent  as  to  personal  injury.    It  speaks  of  the  vessel 

-■   insured  running  down  or  damaging  any  other  ship  or  vessel,  and 
of  the  assured  thereby  becoming  liable  to  pay  damages.     It  aeems  to  m 
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that  the  more  reasonable  constmction  is  to  consider  the  damages  herein 
referred  to  as  limited  to  such  damages  as  shall  be  payable  in  respect 
of  the  loss  of  or  damage  done  to  the  ship  run  down  or  damaged,  or, 
possibly,  as  extending  to  her  freight  or  cargo,  which  for  this  purpose 
may  perhaps  be  treated  as  part  of  herself. 

This  view  becomes  very  materially  strengthened  when  it  is  considered 
ihat  the  present  is  a  policy  of  marine  insurance,  and  that  hitherto  poli- 
cies of  marine  insurance  have  never  been  applied  to  the  purpose  of  in- 
surance against  loss  of  life,  or  indemnity  in  respect  of  personal  injury, 
arising  from  perils  of  the  seas.  This  being  so,  it  appears  to  us  more 
reasonable,  in  the  absence  of  express  agreement,  to  limit  the  general 
language  of  the  clause  to  those  matters  which  have  alone  been  the  sub- 
ject of  marine  insurance. 

And  it  is  to  be  observed  that  the  clause  provides  not  only  for  damage 
occasioned  by  negligence,  but  also  for  damage  arising  from  accident,  the 
latter  provision  being  probably  introduced  to  meet  the  possible  case  of 
the  vessel  becoming  subject  to  a  foreign  jurisdiction  in  a  country  by  the 
maritime  law  of  which,  in  case  of  accident,  the  damaee  is  to  be  divided. 
Now  it  is  clear  that  the  shipowners  never  could  be  liable  for  damages 
for  loss  of  life  or  personal  injury  arising  from  accidental  collision. 
Their  liability  to  such  damages  depends  on  the  relation  of  master  and 
servant  between  them  and  those  whose  negligence  occasions  the  death  or 
personal  injury,  and  the  running  down  or  damaging  the  other  ship  is 
only  ^material  in  so  far  as  it  may  connect  the  death  or  personal  r-^^^ 
injury  with  that  negligence.  By  providing  in  the  same  sentence  ^ 
for  the  case  of  accident,  as  well  as  for  that  of  negligence,  the  parties 
would  appear  to  have  been  looking  to  what  might  become  payable  in 
respect  of  damage  to  the  ship,  not  to  those  on  board  of  her,  who  never 
could  have  any  claim  in  respect  of  injury  arising  from  accident. 

There  is  a  further  circumstance  deserving  of  notice.  By  the  terms 
of  the  policy,  the  liability  of  the  underwriters  is  limited  to  such  pro- 
portion of  three-fourths  of  the  sum  paid  as  the  4000Z.  assured  bears  to 
the  value  of  the  ship  insured  and  her  freight.  Now  this  must  be  taken 
to  mean  the  actual  value  of  the  ship  and  freight.  But,  by  the  express 
proviso  of  the  504th  section  of  the  17  k  18  Vict.  c.  104,  in  no  case 
where  liability  is  incurred  in  respect  of  loss  of  life  or  personal  injury 
to  any  passenger  shall  the  value  of  any  ship  and  freight  be  taken  to  be 
less  than  15/.  per  registered  ton.  The  absence  of  any  reference  to  this 
special  provision  in  the  case  of  damage  arising  in  respect  of  loss  of  life 
or  personal  injury  tends  strongly  to  show  that  the  parties  were  contem- 
plating the  case  of  damages  paid  in  respect  of  loss  of  or  damage  to  the 
ship  and  her  appurtenances,  as  to  which  the  statutory  enactment  as  to 
value  would  not  apply. 

We  regret  that  in  coming  to  this  conclusion  we  find  ourselves  in  con- 
flict with  the  decision  of  the  Court  of  Session  in  the  case  of  Goey  v. 
3mith,  22  Court  of  Session  Cases  955,  to  which  our  attention  was  called 
on  the  argument.  The  words  in  the  policy  in  that  case  are  not  indeed 
identical  with  those  occurring  in  the  present,  but  we  think  they  are  in 
substance  the  same,  and  it  is  therefore  with  very  great  'reluctance  r^^m 
that  we  find  ourselves  compelled  to  differ  from  a  Uourt  whose  de-  ■- 
cisions,  although  not  binding  on  us,  are  entitled  to  the  highest  considera* 
tion  at  our  hands.    But  after  the  best  consideration  we  have  been  able 
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to  give  to  the  case,  we  cannot  arrive  at  any  other  conclusion  than  that 
the  view  taken  by  the  Lord  Ordinary  in  that  case  was  the  right  one, 
namely,  that  on  such  a  clause  as  the  present  occurring  in  a  policy  of 
marine  insurance  the  liability  of  the  insurer  does  not  extend  to  damages 
paid  by  the  assured  in  respect  of  loss  of  life  or  personal  injury. 
Our  judgment  will  therefore  be  for  the  defendant. 

Judgment  for  the  defendant. 


THE  DUKE  OP  MARLBOROUGH  v.  OSBORN.    Feb.  11. 

AgricuUural  lease. — Siipulatwn, — ForfeUurc^TeamrWorh, 

An  tgreemnit  for  an  agriealtnral  lease  contained  a  itipnlation  that  the  tenant  ihonld  per- 
form each  jear  for  the  landlord,  **  at  the  rate  of  one  day'e  team-work  with  two  hortea  and  one 
proper  person  for  orery  502.  of  rent  when  required  (except  at  hay  and  eom  harrest)  without 
being  paid  for  the  same.    In  ejectment  for  a  forfeitore,  Held, 

1.  That  the  work  thus  to  be  performed  meant  anj  work  for  which  teama  are  generally  need, 
and  therefore  included  drawing  eoalt  to  B.  Palace.  Per  Cockbam,  0.  J.^  Wightman,  Black- 
bum,  and  Mellor,  J  J. 

2.  That  the  tenant  waa  not  bound  to  inpply  a  cart  or  other  rehlele  for  the  purpose  of  tlM 
work :  per  Crompton  and  Blackburn,  JJ. ;  dieaentienle^  MeIlor»  J« 

Ejectment  by  landlord  for  forfeiture  under  a  stipulation  in  an  agree- 
ment for  an  agricultural  lease. 

On  the  trial^  before  Bjles,  J.,  at  the  Summer  Assizes  for  Oxfordshire 
in  1863,  it  appeared  that  the  agreement  in  question  bore  date  in  No- 
vember, 1855,  and  the  defendant  had  ever  since  been  in  possession. 
^gg-|  The  ^clause  under  which  the  forfeiture  was  claimed  was  as  fol« 
J  lows: — 

^*  The  tenant  to  perform  each  year  for  the  Duke  of  Marlborough  at 
the  rate  of  one  day's  team-work  with  two  horses  and  one  proper  person 
for  every  50Z.  of  rent  when  required  (except  at  hay  and  com  harvest) 
without  being  paid  for  the  same." 

In  pursuance  of  this  the  agent  of  the  landlord,  on  the  2Sd  May, 
1868,  served  the  tenant  with  a  written  notice,  requiring  him  to  ^^  send  a 
cart  and  two  horses,  with  a  proper  driver,"  to  such  a  place  on  such  a 
day  and  hour,  ^'  and  to  perform  with  them  one  dav's  team*work,  by 
drawing  coals  from  thence  to  Blenheim  Palace."  The  tenant  did  not 
comply  with  this  notice,  and  the  present  action  was  therefore  brought. 

The  jury  having  found  for  the  plaintiff, ' 

Huddleiton^  in  Michaelmas  Term,  1868,  November  2d,  moved  to  enter 
a  nonsuit  or  a  verdict  for  the  defendant. — ^No  forfeiture  has  been  in- 
curred here.  First.  The  team-work  contemplated  by  the  instrument 
sued  on  was  team-work  connected  with  agriculture,  not  team-work  for 
domestic  purposes,  such  as  drawing  cotds.  [Cockburn,  G.  J. — ^Waa 
there  any  extrinsic  evidence  of  the  meaning  of  this  instrument?] 
None.  [CocKBURN,  C.  J. — If  the  plaintiff  could  not  get  the  defendant's 
team  to  draw  those  coals  he  must  have  employed  his  own.]  Secondly. 
The  defendant  was  only  bound  by  the  stipulation  to  provide  two  horses 
and  a  proper  driver  for  the  purpose  of  doing  team-work ;  he  was  not 
bound  to  supply  a  cart  or  other  vehicle  for  the  purpose,  as  required  by 
this  notice.  [He  cited  Flugers  German  and  English  Dictionary  and 
Webster's  Dictionary,  voc.  Team.] 
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'"'Per  Curiam.    (Cookbubv,  C.  J.,  Wiohtman,  Blackburn  r^gg 
and  Mbllor,  JJ.) — ^There  oaght  to  be  no  rale  on  the  first  point.   ^ 
!Ehe  expression  '^team-work"  is  applicable  to  anything  for  which  teams 
are  generally  used.    Bat  on  the  second  point  there  ought  to  be  a  rule. 

Bute  nisi  on  the  second  point. 

The  rule  was  argued  at  the  present  Sittings  on  the  9th  and  llth 
February,  and  judgment  given  on  the  latter  day. 

Gfrajf  and  OrippM  showed  cause. — First.  The  word  ^^  team*'  means  a 
number  of  horses  yoked  and  working  together.  It  is  one  of  the  oldest 
words  in  the  language;  for  Caesar,  describing  the  mode  of  chariot 
fighting  among  the  ancient  inhabitants  of  Britain,  says :  '^  tantum  usu 
quotidiano  et  exercitatione  efficiunt,  uti  in  declivi  ac  praecipiti  loco 
ineitatos  equos  sustinere,  et  brevi  moderari  ac  flectere,  et  per  temonem 
pereurrere."  (a)  According  to  Johnson's  Dictionary,  *Ueam"  comes 
from  temoj  the  team  of  a  carriage,  Latin ;  cyme,  Saxon,  a  yoke.  From 
the  former  comes  the  French  ''  timon."  [They  also  referred  to  Walker's 
Pictionary.]    [BiiACKburn,  J. — Wordsworth  uses  the  word  thus : — 

"  Tes,  let  my  master  fume  and  fret, 
Here  am  I — with  my  horses  yet ! 
My  iolly  Team,  he  finds  that  ye 
Will  work  for  nobody  but  me." 

The  Wagtmer,  Canto  I.] 

A  team  of  counsel  means  a  number  of  counsel  following  one  after 
another.     In  Gray  also  we  find : — 

"  How  jocund  oft  they  droye  their  ieame  afield."  {b) 
^Cromptok,  J. — There  is  the  following  old  epigram  :^  p^YO 

**  Oiles  Jolt  as  slemping  ki  his  eart  be  lay, 
Some  waggish  pilferers  stole  his  team  away. 
Giles  wakes  and  cries,  *  What's  here,  odds  Dickens,  what  T 
Why  how  now,  am  I  Giles  or  am  I  not? 
If  he,  I've  lost  six  geldings  to  my  smart, 
If  not,  odds  buddikins !  I've  found  a  eart.'' 

Elegant  ExtraetSf  vol.  it.,  p.  296,  Lend.  1791. ' 

Here  the  team  is  eyidently  divided  from  the  cart.] 

Stat.  5  &  6  W.  4,  c.  50,  to  consolidate  and  amend  the  laws  relating 
to  highways,  &g.,  s.  85,  enacts,  that  it  shall  be  lawful  for  the  rate-payers 
keeping  '*  a  team  or  teams  of  two  or  more  horses  or  beasts  of  draught*' 
io  divide  among  themselves,  in  proportion  to  the  amount  of  rate  to  which 
they  may  respectively  be  assessed,  the  c&rrying  of  the  material  whicli 
may  be  required,  &c.,  for  the  repairs  of  the  highways.  And,  by  sect* 
46,  no  surveyor  is  allowed  upon  his  own  account,  directly  or  indirectly, 
to  use  or  let  to  hire  any  '*  team,"  unless  a  license  be  first  obtained  from 
two  justices.  If  ''  team'*  there  does  not  include  the  cart,  the  surveyor 
could  let  the  cart. 

Secondly.  The  parties  .to  this  agreement  have  sufficiently  expressed 
iheir  intention  that  the  tenant  is  to  supply  the  landlord  with  a  vehicle 
as  well  as  horses.  A  person  who  undertakes  to  do  a  thing  absolutely 
jnust  fiod  everything  necessary  for  doing  it.  Thus,  a  man  who  contracts 
tp  ride  to  York  for  another,  must  provide  himself  with  a  horse;  or  who 

(a)  De  Ball.  GslL  lib.  4,  a  S8. 

(6)  Blegj  in  s  Conntry  Cborebyard. 
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contracts  to  ascend  in  a  balloon  for  another,  in  order  to  make  an  experi- 
inent,  most  find  a  balloon.  There  is  indeed  an  exception  where  a  man 
is  prevented  from  performing  his  covenant  actu  Dei ;  as  where  he  cove- 
nants to  leave  on  his  farm  all  the  trees  he  finds  there,  and  some  of  theti 
are  blown  down  during  the  tenancy.  This  agreement  does  not  indeed 
*711  ™®^^^^^  ^  ^vehicle,  but  neither  does  it  make  any  mention  of  har- 
•^  ness,  and  it  will  scarcely  be  contended  that  the  tenant  is  not  bound 
to  supply  that.  Even  if  no  mention  had  been  made  of  the  horses  and 
man,  the  expression  that  the  tenant  shall  perform  team-work  implies 
that  he  shall  furnish  them.  It  may  be  urged  that  as  the  agreement 
imposes  on  the  tenant  the  duty  of  finding  horses  and  a  man,  making  no 
mention  of  a  vehicle,  the  maxim  ^*  Expressio  unius  est  exclusio  alterius*' 
applies.  But  it  was  necessary  to  mention  the  former  to  define  the  extent 
of  the  service.  The  other  side  wish  to  add  to  the  covenant  that  som^ 
thing  is  to  be  done  by  the  landlord.  It  may,  however,  fairly  be  presumed 
that  a  farmer  has  carts,  but  not  that  a  Duke  has ;  and  consequently  if 
it  were  meant  that  the  Duke  should  supply  the  cart  that  should  have 
been  expressed. 

Suddlestan  and  GriffitSj  in  support  of  the  rule. — ^A  strict  constnio- 
tion  ought  to  be  put  on  this  instrument,  seeing  that  it  involves  the 
forfeiture  of  a  farm.  Team-work  means  work  done  by  horses  or  other 
animals  working  in  a  line.  It  may  be  done  without  a  cart  or  any  other 
vehicle ;  and  if  the  landlord  has  a  right  to  require  the  tenant  to  supply 
a  cart,  he  would  have  an  equal  right  to  require  him  to  supply  a  watelr- 
ing-cart,  or  a  harrow,  or  even  a  steam  threshing-machine.  [Gromptoit, 
J. — Would  not  two  horses  working  abreast  be  a  team  ?]  Johnson,  in 
his  Dictionary,  defines  *^  Team"  thus. — ^'  1.  A  number  of  horses  or 
oxen  drawing  at  once  the  same  carriage,"  and  the  following  are  some 
of  the  authorities  he  cites  for  this : — 

''  We  fairies,  that  do  ron 
By  the  triple  Hecate's  team, 
•^21  *From  the  preeenoe  of  the  Son, 

-■  Following  darKDesB  like  a  dream, 

Now  are  frolic — Shakesp.  Mids,  Nighfs  Dream. 
I  am  in  love ;  but  a  team  of  horse  shall  not  pluck  that  from  me,  nor  who  'ias  I 
love. — Shakeep, 

He  heaved  with  more  than  human  force  to  more 
A  weighty  stone,  the  labour  of  a  t€am» — Dryden." 

[Blackburn,  J. — Shakespeare  describes  Queen  Mab  as  *'  drawn  with 
a  team  of  little  atomies."  (a)}*    *'  2.  Any  number  passing  in  a  line. 

Like  a  long  team  of  snowy  swans  on  high, 

Which  clap  their  wings,  and  cleave  the  liquid  sky. — DrydenV 

In  Todd's  edition  of  Johnson  there  is  also  the  verb  '*  To  team,"  to  join 
together  in  a  team.  So  in  Webster's  Dictionary,  **  Team.  [Sax.  ceam, 
offspring,  progeny,  race  of  descendants,  hence  a  suit  or  long  series; 
cyman  to  teemy  to  bear,  to  bring  forth,  also  to  call,  to  summon.  The 
primary  sense  is  to  shoot  out  or  extend.1  1.  Two  or  more  horsey,  oxen 
or  other  beasts  harnessed  together  to  the  same  vehicle  for  drawing,  aa 
to  a  coach,  chariot,  wagon,  cart,  sled,  sleigh  and  the  like.  It  has  been 
a  great  question  whether  teamB  of  horses  or  oxen  are  most  advantl^ 
geously  employed  in  agriculture.     In  land  free  from  stones  and  stumps 

(a)  BonuM  and  JnUet,  act  1. 
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and  of  easy  tillage,  it  is  generally  agreed  that  horses  are  preferable  for 
teamg.  2.  Any  number  passing  in  a  line;  a  loiis  line,  ac.  [TAm  i$ 
the  primary  sense,  bat  is  rarely  tised.J'  And  *'  Team-work  [team  and 
fffork"]  work  done  by  a  team,  as  distinguished  from  personal  labour." 
Hichardson,  in  his  Dictionary,  says  that  according  to  Somner  '*  a  litter 
of  "^pigs  was  called  a  team.'*  [They  also  referred  to  Bosworth's  p^,jo 
Anglo-Saxon  and  English  Dictionary  and  the  Dictionai'ies  of  ^ 
Ash,  Sheridan  and  Walker.] 

Cromptok,  J. — I  have  had  very  considerable  doubt  about  this  matter, 
and  thought  at  one  time  that  the  plaintiff  had  made  out  his  case.  But 
I  have  now  come  to  the  conclusion  that  the  cause  of  forfeiture  is  not  so 
clearly  expressed  in  the  agreement  under  which  the  defendant  holds 
that  we  ought  to  say,  here  has  been  a  breach  of  it,  and  consequently  a 
forfeiture.  In  order  to  give  such  an  effect  we  must  see  that  the  case  is 
brought  distinctly  within  the  stipulation. 

Mr.  Gray  and  Mr.  Oripps  put  their  argument  on  two  grounds.  The 
first  they  do  not  make  out  to  my  satisfaction,  namely,  that  the  word 
^*  team"  implies,  besides  horses,  a  cart  or  vehicle  of  some  kind.  I  think 
that  according  to  the  modern  use  of  the  word  it  does  not  Thus  you 
speak  of  the  team  a  man  worked  a  coach  with,  and  if  the  word  '^  team" 
were  confined  to  lines  of  animals  a  line  of  pigs,  would  afford  a  ludicrous 
instance.  I  think  it  probable  that  they  have  given  the  correct  etymology 
of  the  word,  from  temo,  timon,  beam  or  pole,  but  it  has  not  that  signifi- 
cation now,  and  means  horses  or  other  animals.  At  all  events,  I  should 
not  be  inclined  to  think  a  vehicle  so  clearly  implied  in  *^  team"  as  to 
mean  that  it  must  be  part  of  it. 

But  the  second  part  of  the  argument  of  Mr.  Oray  and  Mr.  Oripps 
struck  me  for  a  long  while,  «.  e.  that  as  here  is  an  express  provision  that 
the  tenant  shall  perform  for  the  landlord  in  each  year  *'  one  day's  team- 
work with  two  horses  and  one  proper  person,"  this  is  an  absolute  under- 
taking to  perform  team-work,  and  *we  are  not  allowed  to  put  r-i^nA 
words  into  the  instrument  to  make  a  condition  precedent,  namely,  ^ 
that  the  landlord  is  to  find  carts  for  the  work,  unless  that  intention  is 
clearly  deducible  from  it.  By  the  expression  ^'  team-work,"  what  work 
is  meant  ?  It  means  that  the  tenant  shall  send  his  horses  and  his  man 
to  the  spot  indicated,  and  there  do  what  work  they  are  put  to.  Some 
words  must  be  inserted  in  this  stipulation  to  make  it  sensible.  Where  a 
man  covenants  to  build  a  house,  he  must  perform  the  covenant.  But 
here,  from  the  very  nature  of  the  stipulation,  it  is  agreed,  although  not 
said,  that  there  must  be  something  which  the  landlord  sets  the  tenant  to 
do,  that  he  must  point  out  to  what  work  the  team  is  to  be  applied.  It 
is  not  as  if  the  tenant  had  engaged  to  carry  home  coals,  then  he  must 
have  done  it;  and  the  argument  of  the  plaintiff's  counsel  would  be 

£erfect.  So,  if  the  stipulation  were  that  he  should  plough  three  acres, 
e  must  do  it  at  his  own  hazard.  But  when  it  is,  '*  I  will  work  with 
my  team  for  you  so  many  days,"  he  is  to  be  set  to  work  by  the  land- 
lord. Now  does  that  include  that  he  must  bring  a  cart  or  other  vehicle  ? 
I  thought  so  at  first,  and  that  the  obligation  was  limited  by  the  number 
of  horses  and  one  driver,  and  perhaps  was  applicable  to  mere  agricul- 
tural work.  The  Court  have  decided  that  it  is  not  applicable  to  agricul- 
tural work  only,  but  to  that  decision  I  was  not  party.  Take  the  common 
case  (clearly  within  the  agreement)  of  team-work  with  ploughing,  it 
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never  could  be  intended  that  the  man  should  bring  his  plough,  which 
might  perhaps  be  some  miles  off.  So,  of  harrowing,  a  man  could  hardly 
be  expected  to  bring  a  harrow.  That  may  be  to  some  extent  a  reason 
(if  the  question  should  ever  be  discussed)  whether  the  argument  about 

^751  ^^^^^"^  ^^'^  ^^  ^^^  ^^  ^favour  of  the  defendant.  But  taking  the 
-I  stipulation  even  with  reference  to  things  not  strictly  applicable  to 
agriculture,  it  is  not  an  unreasonable  construction  that  he  is  to  bring 
horses  and  do  team-work.  One  kind  of  work  is  on  timber ;  you  must 
put  his  team  to  draw  any  timber  that  two  horses  could  draw,  and  it  can 
never  be  supposed  that  clamps  are  to  b^  brought  by  the  tenant.  We 
must  apply  the  same  construction  in  one  as  in  the  other ;  if  it  is  admitted 
that  the  stipulation  means  that  he  shall  supply  a  cart  in  the  one  case  he 
must  supply  the  machine  to  which  the  team  is  applied  in  the  other.  But 
the  stipulation  is  sufficiently  answered  by  holding  that  the  tenant  does 
enough  if  he  sends  team  and  driver  for  any  purpose  to  which  the  land- 
lord may  put  them.  He  has  the  option  to  say,  *^  Send  your  horses  here 
with  a  driver,  put  your  team  to  the  plough,"  or,  *'  put  your  team  to  the 
clamps,"  but  the  stipulation  does  not  necessarily  mean  that  the  tenant 
must  send  a  cart.  It  is  to  be  lamented  that  this  instrument  is  not  more 
precise. 

BLACEfiURK,  J. — This  rule  must  be  made  absolute  on  the  ground  that 
under  the  circumstances  there  was  no  breach  of  the  stipulation  in  the 
agreement,  and  consequently  no  forfeiture.  I  agree  with  the  plaintiffs 
counsel  that,  as  a  eeneral  proposition,  when  a  party  has  contracted 
absolutely  to  do  a  thing  he  must  do  it,  and  all  things  necessary  for  the 
purpose  must  be  furnished  by  him.  But  when,  from  the  nature  of  the 
thing  to  be  done,  it  is  essential  that  the  other  party  point  out  how  the 
things  furnished  are  to  be  applied,  he  must  point  it  out  in  a  state  fit  for 
the  application  of  those  things.  For  instance,  the  vendor  of  goods 
contracts  to  deliver  them  free  on  board  ship  in  the  river,  the  vendor 
^no-y  must  *find  lighters  or  barges  to  put  them  on  board,  but  before  be 
-'  can  do  so  the  other  party  must  name  a  ship  in  a  reasonable  places 
for  it  is  not  stipulated  that  the  vendor  shall  find  a  ship.  Apply  that 
principle  here.  If  the  effect  of  this  stipulation  is  that  the  tenant  is  to 
plough,  or  carry  coals,  to  the  extent  of  the  power  of  two  horses ;  having 
undertaken  to  do  that,  he  must  furnish  the  instruments  to  do  it,  and  the 
horses  are  named  in  the  agreement  to  show  the  number  to  be  sent  and 
the  amount  of  work  to  be  done.  But  if  the  meaning  is  only  that  he 
will  furnish  two  horses  and  a  proper  team,  which  I  think  means  two 
horses  harnessed  for  the  purpose  of  drawing,  and  also  a  proper  person, 
to  do  such  work  as  shall  be  proper  for  a  team  to  do,  before  he  can  do 
that  the  landlord  must  point  out  what  is  to  be  done.  The  landlord  may 
say  to  the  tenant,  '^  Employ  your  team  to  break  up  that  field ;"  the 
farmer  may  say,  '*  I  will  do  so,  but  there  must  first  be  a  plough  in  the 
field  to  which  I  can  fasten  my  team."  Or  the  landlord  may  say,  '*  Take 
that  timber  from  the  wood  and  draw  it  out  with  your  team ;"  the  tenant 
has  no  right  to  say,  "I  will  not,"  but  he  may  say,  ''you  must  puts 
chain  and  clamps."  Or  if  the  landlord  says,  ''  Draw  home  my  hay," 
the  tenant  may  say,  ''  I  will  not  draw  it  unless  you  put  it  into  a  cart." 
So  here  the  plaintiff  has  a  right  to  say,  '*  Employ  your  team  to  draw 
coals,"  but  the  tenant  has  a  right  to  say,  ''  I  cannot  unless  the  coals 
ve  put  in  a  cart  or  other  vehicle,  so  that  the  team  may  draw  it."    I 
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therefore  think  that  this  stipulation  was  not  broken,  as  the  plaintiff  has 
not  put  the  coals  into  a  drawablefa)  state.  As  to  the  attempt  to  found 
an  argument  on  The  ^Highway  Act  (5  &  6  W.  4,  o.  60,  ss.  35,  p«.«M. 
46),  that  statute  merely  speaks  of  a  man  who  has  got  a  team,  ■- 
and  no  more  sajs  that  a  cart  is  part  of  the  team  than  that  it  is  part  of 
the  horses. 

Mbllob,  J.— I  confess  I  retain  the  opinion  which  I  originally  held, 
namely,  that  on  the  true  construction  of  this  instrument  the  tenant  was 
bound  to  provide  the  necessary  things  to  do  team-work.  The  stipula- 
tion must  be  read  as  if  it  had  stopped  at  **  team-work,**  and  then  what 
is  there  to  show  that  it  meant  horses  more  than  cart  or  plough  ?  It  is 
possible  that  the  plaintiff,  although  a  Duke,  may  not  have  a  plough ;  a 
stockbroker  who  has  a  farm  might  let  it,  and  contract  that  the  tenant 
should  do  a  day's  team-work.  I  think  the  subsequent  words  in  the 
covenant  are  only  used  to  measure  and  limit  the  extent  of  the  work ;  if 
the  stipulation  stopped  at  **'  team-work  **  it  might  have  meant  that  four 
or  five  horses  were  to  be  supplied.  The  tenant  undertakes  to  perforni 
^  team-work.'*  The  landlord  must  give  directions  what  work  is  to  be 
done ;  but  is  not  bound  to  do  more  than  that  If  the  tenant  had  agreed 
only  to  furnish  two  horses  and  a  proper  driver,  and  left  to  the  Duke  to 
supply  everything  else  necessary  to  make  them  useful,  it  would  be  dif- 
ferent; but  here  the  tenant,  without  specifying  anything  to  be  done  by 
the  landlord,  says  he  will  do  a  day's  team-work ;  and  if  that  was  meant 
to  be  limited  to  furnishing  the  horses,  it  ought  to  have  been  so  expressed. 
As,  however,  my  brothers  Crompton  and^lackbum  have  come  to  an 
opposite  opinion,  I  express  mine  with  great  diflBdence. 

Rule  absolute  to  enter  a  nonsuit 


(a)  Dnwabk^  tapabU  of  beiag  dmvs.    WaUtar't  Pi«t.,  by  Ooodrieh  and  PortM>  ISSft. 

♦GANDT  and  Wife  r.  JUBBER.    Feb.  11.  1*18 

Atfifonci.— iia6iZ%  o/rt^ersioner. — Tenancy  from  year  to  year, 

1.  Tfae  owner  of  a  moMaago  and  pramitoi,  attaebod  to  wbieb  wat  an  aroa,  let  tbe  lame  to  ft 
tenant  from  year  to  year,  and  died ;  baving  deviaed  tbe  property,  witb  an  iron  grating  orer 
the  area  improperly  eonetmcted  and  ont  of  repair  fo  aa  to  amount  to  a  nnisanee,  to  tbe  defend- 
ant Tbe  defendant,  baring  no.notiee  of  tbe  nuisance,  saffered  tbe  tenant  to  remain  in  tbo 
oeenpation  of  tbe  premieee,  upon  tbe  aame  terma  aa  before,  reeeiring  rent  Tbe  wife  of  A. 
baring  amstained  damage  by  reaaon  of  tbe  dangeroua  condition  of  tbe  grating :  bold  tbat  tbo 
defendant,  aa  rereraioner,  waa  liable  to  an  action  for  tbe  damage  thereby  ooeaaloned. 

S.  A  teoftney  from  year  to  year  ia  not,  at  least  for  tbe  pnrpoae  of  snob  an  action,  io  be  treated 
aa  a  eontinnooa  tenancy,  bat  as  reoommencing  erery  year. 

Thb  first  count  of  the  declaration  was  similar  to  the  third  (hereafter 
set  forth),  but  alleging  one  of  the  terms  of  the  tenancy  to  be  that  the 
defendant  as  landlord  should  keep  the  messuage  and  area  or  cellar  and 
the  grating  in  good  repair. 

The  second  count  was  similar  to  the  first,  but  alleging  damage  to  the 
husband  only. 

Third  count.  That  several  years  before  and  continuallv  up  to  and  at  the 
time  of  the  happening  of  the  grievance  and  injury  next  hereinafter  men- 
tioned, a  certain  messuage  and  an  area  or  cellar  in  front  of  the  mes- 
suage, and  adjoining  the  same,  and  which  area  or  cellar  was  then  covered 
and  protected  by  an  iron  grating,  were  in  the  occupation  of  Ann  Page 
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as  tenant  thereof  to  the  defendant  from  year  to  year,  the  reversion 
thereof  then  belonging  to  the  defendant,  and  the  tenant  was  not  by  the 
*791   ^^^™^  ^^  ^^^  tenancy  under  *any  contract  or  liability  to  alter  or 
^  repair,  or  keep  in  repair,  the  messuage,  area  or  cellar,  or  the  iron 
grating;  and  the  messuage  was  then  near  to  a  certain  common  and 
public  footway,  and  the  area  or  cellar  was  then  near  to  and  under  the 
footway ;  and  it  was  then  necessary  and  proper  that  the  iron  grating 
should  be  so  constructed  and  kept  in  good  and  sufficient  repair  that  per- 
sons lawfully  using  and  passing  along  the  footway  might  not  be  in  danger 
of  falling  or  passing  through  the  iron  grating,  or  into  the  area;  and  the 
iron  grating  had  been,  and  was,  for  several  years  of  the  tenancy  before 
and  continually  up  to  and  at  the  time  of  the  happening  of  the  grievance 
and  injury  hereinafter  mentioned,  in  a  dangerous  stated  and  in  a  bad  and 
insufficient  state  of  repair ;  so  that  persons  lawfully  using  and  passing 
along  the  footway  had  been  and  were  in  danger  of  falling  or  passing 
through  the  iron  grating,  and  into  the  area ;  and  after  and  whilst  the 
same  was  in  such  dangerous  state,  and  in  bad  and  insufficient  repair,  the 
defendant  might  as  such  landlord  and  reversioner  have  lawfully  deter- 
mined the  tenancy  by  his  own  sole  act  and  deed,  so  that  the  same  might 
and  would  have  been  determined  before  the  happening  of  the  grievance 
hereinafter  mentioned ;  yet  the  defendant  did  not  determine  the  tenancy, 
but  suffered  and  allowed  the  same  to  continue,  and  suffered  and  allowed 
Ann  Page  to  remain  tenant  of  the  messuage  and  area  or  cellar  without 
being  under  any  contract  or  liability,  by  the  terms  of  the  tenancy,  to 
alter  or  repair  the  said  grating;  and  the  defendant  wrongfully  and 
negligently  allowed  the  iron  grating  to  be  and  continue  in  such  a  dan- 
gerous state,  and  in  bad  and  insufficient  repair,  up  to  and  at  the  time 
*801   ^^  *       happening  of  the  grievance  and  injury  hereinafter  men* 
^  tioned ;  and  by  reason  of  the  premises,  whilst  the  plaintiff  Susannah, 
then  being  the  wife  of  the  plaintiff  David,  was  lawfully  using  and  passing 
along  the  footway,  one  of  her  legs  passed  through  the  iron  grating  into 
the  area  or  cellar,  whereby  she  was  wounded  and  became  sick  and  ill, 
and  for  a  long  time  suffered  great  pain  of  body,  and  distress  and  anxiety 
of  mind,  and  was  lamed  and  permanently  disabled. 

The  fourth  count  was  the  same  as  the  third,  but  alleging  damage  to 
the  husband  only. 

The  fifth  count  repeated  all  the  allegations  in  the  third  count,  and 
added  that  before  the  grievfince,  whilst  the  defendant  might  have  deter- 
mined the  tenancy,  he  had  notice  of  the  iron  grating  being  in  a  danger- 
ous state  and  in  bad  and  insufficient  repair. 

Sixth  count,  the  same,  alleging  damage  to  the  husband  only. 

The  defendant  pleaded,  first,  to  the  whole  declaration,  not  guilty. 
Secondly,  to  the  first  and  second  counts,  a  traverse  of  the  tenancy  being 
on  the  terms  alleged.  Thirdly,  to  the  third,  fourth,  fifth  and  sixth 
counts,  a  traverse  of  the  allegation  that  the  tenant  was  not  by  the  terms 
of  the  tenancy  bound  to  alter  or  repair,  &c.  Fourthly,  to  the  same, 
that  the  defendant  could  not  determine  the  tenancy,  as  alleged.  Fifthly, 
to  the  fifth  and  sixth  counts,  a  traverse  of  the  notice.  Sixthly,  that  it 
was  not  necessary  that  the  grating  should  be  so  constructed  and  kept  in 
repair  as  alleged. 

Issues  thereon. 

There  was  also  a  demurrer  to  the  third  and  fourth  counts,  and  a 
joinder  in  demurrer. 
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*At  the  trial,  before  Bramwell,  B.,  at  the  Surrey  Summer  r^^^ 
Assises,  1868,  it  appeared  that  on  the  2l8t  August,  1862,  the  ^  ^ 
female  plaintiff  had  been  conversing  with  a  neighbour,  Mrs.  Pase,  the 
occupier  of  the  house  No.  80,  Leigh  Street,  Burton  Crescent,  who  was 
standing  at  the  door  of  her  house,  and  that,  on  turning  round  to  leave, 
the  female  plaintiff's  foot  and  leg  up  ifO  the  knee  sUpped  through  an 
iron  grating  belonging  to  the  house,  and  she  was  greatlj  hurt  and  per- 
manently lamed.  The  bars  of  the  grating,  which  was  over  the  area  of 
the  house,  close  to  the  footpath,  with  no  protection  between  the  grating 
and  the  footpath,  were  horizontal  and  at  right  angles  to  it.  They  were 
in  some  parts  two  inches  and  three  quarters,  and  in  others  three  inches 
apart,  and  some  of  them  were  shrunken,  rusty  and  loose  in  their  sockets. 
The  house  was  let  to  Mrs.  Page's  husband,  by  a  Mr.  Ward,  the  then 
owner,  about  1853.  There  was  no  evidence  of  any  written  lease  or 
agreement  or  of  any  special  terms  of  letting.  The  rent  was  paid  quar- 
terly, and  the  landlord  had  from  time  to  time  done  necessary  repairs. 
In  1859  Ward  died,  having  devised  the  house  to  the  defendant  in  trust. 
In  1860  Page  died,  and  his  widow  continued  to  occupy  and  paid  rent  to 
the  defendant,  who  continued  to  do  occasional  repairs.  There  was  no 
evidence  as  to  when  the  grating  was  placed  over  the  area,  but  it  had 
been  in  a  dangerous  state  for  certainly  five  years  before  the  accident ; 
although  it  did  not  appear  that  the  defendant  had  knowledge  or  notice 
of  this. 

On  this  evidence  the  defendant's  counsel,  without  calling  witnesses, 
submitted  that  the  issues  on  the  second  plea,  and  on  the  third  plea  as  to 
the  fifth  and  sixth  counts,  should  be  found  for  the  defendant ;  and  that, 
inasmuch  as  *no  evidence  of  any  special  terms  of  tenancy  was  p^go 
given,  the  issue  on  not  guilty  to  the  third  and  fourth  counts  must  ^ 
be  found  for  him.  The  learned  Judge  was  of  opinion  that  the  plaintiff's 
case  failed  except  on  the  third  and  fourth  counts,  and  upon  those  counts 
he  asked  the  jury  whether  the  condition  and  position  of  the  grating 
were  dangerous  to  foot-passengers,  and  directed  them  that,  if  so,  it 
would  be  a  nuisance  although  not  actually  on  the  footway.  The  jury 
found  that  the  grating  was  dangerous  for  foot-passengers,  and  a  nuisance 
both  from  the  faultiness  of  its  construction  and  from  want  of  repair, 
and  assessed  the  damages  at  65L 

On  this  finding,  the  learned  Judge  directed  a  verdict  for  the  plaintiffs 
on  the  plea  of  not  guilty  to  the  third  and  fourth  counts.  It  was  agreed 
that  there  should  be  a  verdict  for  the  plaintiffs  on  the  third,  fourth  and 
sixth  pleas,  and  on  the  other  pleas  for  the  defendant,  and  leave  was 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  1863,  a  rule  nisi  was  accordingly  obtained  to 
enter  a  nonsuit  on  the  ground  that,  there  being  no  evidence  of  any 
special  terms  of  tenancy,  the  verdict  of  not  guilty  ought  to  have  been 
for  the  defendant ;  or  for  a  new  trial  on  the  ground  that  the  verdict 
was  against  the  evidence,  the  grating  not  being  a  nuisance  to  the  high- 
way. 

(7.  Shaw  showed  cause. — The  question  is,  whether  the  allegation  in 
the  third  count,  that  the  defendant  *^  wrongfully  and  negligently" 
allowed  the  iron  mting  to  be  and  continue  in  a  dangerous  state,  was 
made  out ;  or  in  other  words,  whether  the  defendant  as  reversioner  is  r^on 
answerable  for  the  dangerous  state  of  the  grating,  by  ^reason    ^ 
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lirhereof  the  injary  to  the  female  plaintiff  arose.  It  is  clear  that 
the  nuisance  was  of  long  standing,  and  it  was  the  duty  of  the  defend- 
ant, as  reversioner,  to  have  taken  the  necessary  steps  for  terminating 
the  tenancy  if  the  nuisance  could  not  he  otherwise  abated.  [Gromp- 
a!oN,  J. — ^it  may  be  that  the  nuisance  had  its  origin  in  the  default  of 
the  tenant.  In  Beg.  v.  Stannard,  1  Leigh  k  Cave  C.  C.  849,  it  was 
held  that  the  owner  of  a  house,  letting  it  out  in  apartments  to  female 
tenants,  who  used  their  respective  rooms  for  the  purpose  of  prostitu* 
tion,  over  whom  he  had  no  control  beyond  the  power,  as  landlord,  of 
determining  the  tenancies,  was  not  indictable  for  keeping  a  disorderly 
house.  Mellor,  J. — There  the  landlord  had  notice  of  the  purpose  for 
which  the  tenants  took  the  apartments,  but  in  the  present  case  it  does 
not  appear  that  the  defendant  had  notice  of  the  unsafe  condition  of  the 

Suting.]  The  absence  of  notice  to  the  defendant  affords  no  answer  to 
e  action ;  besides  which  this  nuisance  was  of  a  permanent  character, 
not  resulting  from  any  particular  mode  of  using  the  premises  by  the 
tenant.  This  was  a  yearly  tenancy :  such  are  treated  by  Patteson,  J., 
in  Tomkins  v.  Lawrance,  8  C.  &  P.  729  (E.  C.  L.  R.  vol.  84),  as  recom* 
mencing  every  year ;  and  to  the  same  effect  is  the  judgment  of  Wood, 
Y.  C,  in  Cattley  V.  Arnold,  1  John  k  H.  651,  658,  citing  Tomkins  v. 
Lawrance.  In  Kosewell  v.  Prior,  2  Salk.  460 ;  1  Ld.  Raym.  713  (see 
also  6  Mod.  116,  12  Id.  215,  635),  where  a  tenant  for  years  of  a  piece 
of  ground  erected  a  nuisance  which  obstructed  his  neighbour's  lights, 
and  afterwards  underleased  the  premises,  it  was  held  that  an  action 
♦fiiii  vould  lie  against  him  for  the  ^obstruction,  after  the  demise.  In 
^^J  Todd  V.  Flight,  9  C.  B.  N.  S.  877  (E.  C.  L.  R.  vol.  99),  it  was 
held  that  an  action  lies  against  the  owner  of  premises  who,  having  de- 
mised them  to  a  tenant  in  a  ruinous  and  dangerous  condition,  permits 
them  so  to  remain  until  by  reason  of  the  want  of  reparation  they  fall 
and  cause  damage  to  an  adjoining  owner.  And  in  Rex  v,  Pedly,  1  A.  & 
E.  822  (E.  G.  L.  R.  vol.  28),  it  was  held  that  if  the  owner  of  land  erects 
a  building  which  is  or  is  likely  to  become  a  nuisance,  and  then  lets  the 
land,  he  is  liable  to  an  indictment  for  such  nuisance  being  continued  or 
created  during  the  term.  There,  in  delivering  his  judgment,  Littledale, 
J.,  p.  827,  puts  this  very  case : — *'  If  a  nuisance  be  created,  aod  a  man 

Jurchase  the  premises  with  the  nuisance  upon  them,  though  there  be  a 
emise  for  a  term  at  the  time  of  the  purchase,  so  that  the  purchaser 
has  no  opportunity  of  removing  the  nuisance,  yet  by  purchasing  the 
reversion  be  makes  himself  liable  for  the  nuisance.  But  if,  after  the 
reversion  is  purchased,  the  nuisance  be  erected  by  the  occupier,  the 
reversioner  incurs  no  liability :  yet,  in  such  a  case,  if  there  were  only  a 
tenancy  from  year  to  year,  or  any  short  period,  and  the  landlord  chose 
to  renew  the  tenancy  after  the  tenant  had  erected  the  nuisance,  that 
would  make  the  landlord  liable" — which  reasoning  is  cited  and  approved 
by  the  Court  of  Common  Pleas  in  a  considered  judgment  in  Rich  v. 
Basterfield,  4  G.  B.  783  (E.  C.  L.  R.  vol.  56).  Most  of  the  above 
cases  are  cited  in  Woodfall's  Landlord  and  Tenant,  8th  ed.,  bv  Cole, 
pp.  734-785.  Barnes  v.  Ward,  9  C.  B.  892  (E.  C.  L.  R.  vol.  67),  also 
shows  that  while  the  grating  continued  in  a  dangerous  state  it  was  the 
duty  of  the  defendant  to  have  fenced  it,  or  taken  such  other  precau- 
^ge-n  tions  as  might  be  necessary  for  the  ^protection  of  the  public 
-'   Russell  V.  Shenton,  8  Q.  B.  449,  may  be  relied  on,  but  is  distin* 
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guishable,  for  it  was  decided  on  the  ground  that  primfi  facie  there  is  no 
obligation  on  a  landlord  to  keep  cleansed  the  drains  which  occasion  a 
naisance.  Farther,  in  this  case,  repairs  had  from  time  to  time  been 
done  to  the  premises  in  qaestion  by  tne  owner,  from  which  the  inference 
is  strong  that  the  duty  of  repair  lay  upon  him  and  not  upon  the  tenant : 
Parae  v.  Rogers,  2  H.  BI.  350. 

kayej  in  support  of  the  rule. — The  defendant  is  not  liable.  He  had 
no  notice  of  the  dangerous  state  of  the  grating,  nor  is  there  evidence  as 
to  the  origin  of  the  nuisance.  [Blackburn,  J. — In  Reg.  v.  Watts,  1 
Salk.  357,  it  was  held  that  an  indictment  lay  against  a  tenant  at  will 
for  suffering  a  house  to  stand  upon  the  highway  in  a  dangerous  condi- 
tion and  likely  to  fall.]  There  is  no  liability  cast  upon  a  reversioner 
under  circumstances  like  the  present.  Of  late  tenancies  from  year  to 
year  have  been  considered  as  continuing  tenancies,  each  succeeding  year 
being  treated  as  a  prolongation  of  the  original  term :  Woodfall's  Land* 
lord  and  Tenant,  8th  ed.,  by  Cole,  p.  167.  This  then,  being  a  tenancy 
from  year  to  year,  is  a  continuing  tenancy,  and  in  Rich  v.  Basteriield, 
4  G.  B.  783  (E.  G.  L.  R.  vol.  56),  the  court  held  that  liability  for  inju- 
ries arising  from  acts  done  upon  property  attaches  only  to  the  parties 
in  actual  possession.  Here  it  was  not  the  defendant  who  let  with  the 
nuisance  in  existence,  assuming  it  to  have  been  in  existence  at  the  time 
of  the  original  letting,  of  which  there  is  no  evidence.  It  seems  to  have 
been  tacitly  ^admitted,  in  Bishop  v.  The  Trustees  of  the  Bedford  p^Q^* 
Gharity,  1  E.  &  E.  697  (E.  C.  L.  R.  vol.  102),(a)  that  the  defend-  L  ^^ 
ant,  in  a  case  like  the  present,  would  not  have  been  liable  without  notice 
of  the  dangerous  state  of  .the  premises  at  the  time  of  the  demise,  and 
the  judgment  in  Todd  v.  Flight,  9  G.  B.  N.  S.  377,  890  (E.  G.  L.  R. 
vol.  99),  proceeded  upon  the  ground  that  the  defendant  had  such  notice. 
It  would  be  a  serious  hardship  upon  a  man  if,  by  becoming  reversioner, 
he  is  rendered  liable  without  express  knowledge  in  respect  of  a  pre- 
existing nuisance.  [Gbompton,  J. — Here  the  defendant  has  received 
rent  for  the  premises  with  the  nuisance  thereon  existing  ever  since  his 
interest  in  them  began.  Blackbubn,  J.,  referred  to  Ghauntler  v.  Robin- 
son, 4  Exch.  163.] 

Crompton,  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  was  moved  partly  on  the  ground  of  the  verdict  being  against  the  evi- 
dence, but  chiefly  on  the  ground  of  misdirection.  So  tkr  as  regards  the 
former,  it  appears  that  my  brother  Bramwell,  who  tried  the  cause,  is  not 
dissatisfied  with  the  verdict ;  but  the  point  as  to  misdirection,  notwith- 
standing that  we  have  had  the  advantage  of  hearing  it  well  and  learnedly 
argued,  remains  one  of  diflBculty.  The  question  arises  out  of  the  cause 
of  action  as  stated  in  the  third  count  of  the  declaration,  which  was 
founded  upon  special  facts  creating  an  alleged  breach  of  duty  by  the 
owner  of  the  premises ;  and  we  have  to  consider  whether  a  duty  and  a 
consequent  misfeasance  on  the  part  of  the  defendant  is  made  out  on  those 
facts ;  for  if  this  be  not  so,  the  mere  allegation  in  the  declaration  of  the 
wrongful  permission  by  the  defendant  will  not  avail  the  plaintiff. 

^Looking  then  at  the  whole  case,  I  am  of  opinion  that  the  argu-  r^^o^ 
ments  of  Mr.  Shaw  are  well  founded,  and  that  my  brother  Bram-  ^ 
well  was  right  in  directing  a  verdict  for  the  plaintiff  upon  the  plea  of 
not  guilty  to  the  third  count.     We  have  it  upon  authority  that  from  the 

(o)  I.  0.  on  »ppm1»  IcU  714. 
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earliest  times  the  owner  of  land,  if  ocenpier,  was  boand  so  to  keep  it  aa 
not  to  be  a  nnisance.  In  Reg.  v.  Watts,  1  Salk.  357,  it  was  held  that 
a  tenant  at  will  was  answerable  for  continaing  a  house  in  a  ruinous 
and  dangerous  condition,  and  it  certainly  seems  hard  that  if  a  man 
lets  his  premises,  and  so  diyests  himself  of  all  power  of  control  over 
them,  he  should  be  made  liable  for  the  default  of  the  tenant.  The 
owner  ought  not  to  be  liable  for  subsequent  nuisances  which  did  not 
originate  with  himself,  and  which  he  cannot  prevent — ^for  these  so  long 
as  the  tenant  is  in  possession  the  owner  is  irresponsible.  But  it  was 
held  in  Rosewell  v.  Prior,  2  Salk.  460,  1  Ld.  Raym.  713,(a)  that,  if  a 
man  lets  or  relets  his  land  with  a  nuisance  upon  it,  he  is  responsible  for 
such  nuisance,  notwithstanding  the  tenancy.  No.  doubt  there  was  notice 
of  the  existence  of  the  nuisance  in  that  case,  although  such  does  not  in 
terms  appear,  the  rather  perhaps  as  notice  was  not  there  the  foundation 
of  the  liability.  But  to  bring  liability  home  to  the  owner,  the*  nuisance 
must  be  one  which  is  in  its  very  essence  and  nature  a  nuisance  at  the 
time  of  the  letting,  and  not  merely  something  which  is  capable  of  being 
thereafter  rendered  a  nuisance  by  the  tenant.  The  owner,  then,  being 
liable  for  nuisances  and  obstructions  in  existence  at  the  date  of  the 
demise,  it  seems  clear  that  he  would  be  equally  responsible  for  reletting 
*RS}  ^^^  premises  with  *the  nuisance  upon  them,  and  in  this  I  see  no 
-'  hardship,  notwithstanding  the  absence  of  notice  to  him  ;  indeed, 
on  the  other  hand,  there  would  be  hardship  on  the  tenant  in  making  him 
liable  for  a  puisance  existing  on  premises  which  he  might  have  taken  for 
a  short  period  only.  I  think  therefore  that  it  is  a  sound  principle  of 
law  that  the  owner  of  property  receiving  rent  should  be  liable  for  a 
nuisance  existing  on  the  premises  at  the  date  of  the  demise ;  and  this 
brings  us  to  the  important  question  in  this  case,  viz.,  whether  what  took 

{)Iace  was  equivalent  to  a  reletting,  or,  in  other  words,  whether  a  land- 
ord  having  the  power  of  giving  notice,  and  not  exercising  it,  is  to  be 
held  as  thereby  reletting  ?  It  seems  to  me  that  such  would  be  equiva- 
lent to  a  reletting.  It  certainly  appears  that  in  many  cases  a  tenancy 
from  year  to  year  has  been  treated  as  a  continuing  tenancy ;  but,  on  the 
other  hand,  Patteson,  J.,  expressly  says,  in  Tomkins  v.  Lawrence,  8  C. 
&  P.  729,  781  (E.  C.  L.  R.  vol.  84),  that  a  tenancy  from  year  to  year 
is  to  be  considered  as  recommencing  every  year.  I  take  it  to  be  clear, 
then,  that  where  a  tenant  having  a  long  lease  of  premises  so  uses  them 
as  to  create  a  nuisance,  the  landlord,  having  no  power  or  right  of  inter- 
ference, incurs  no  responsibility ;  but  if  having  regained  possession  of 
the  property  the  landlord  relets  it  with  the  nuisance  thereupon  remain- 
ing, in  such  case  he  is  liable ;  and  for  this  Rex  v.  Pedly,  1  A.  &;  E.  822, 
is  an  authority.  There  Littledale,  J.,  says,  p.  827,  ^^  If,  after  the  rever- 
sion is  purchased,  the  nuisance  be  erected  by  the  occupier,  the  rever- 
sioner incurs  no  liability :  yet,  in  such  a  case,  if  there  were  only  a 
tenancy  from  year  to  year,  or  any  short  period,  and  the  landlord  chose 
to  renew  the  tenancy  after  the  tenant  had  erected  the  nuisance, 
*891  *^^^^  would  make  the  landlord  liable.  He  is  not  to  let  the  land 
-J  with  the  nuisance  upon  it.  Here  the  periods  are  short,  so  that 
there  has  been  a  reletting ;  and  that  has  taken  place  after  the  user  of 
the  buildings  had  created  the  nuisance.  This,  therefore,  is  a  case  in 
which  the  reversioner  is  liable.*'    In  the  subsequent  case  of  Rich  v. 

(o)  8m  alio  6  Mod.  116;  12  Id.  216,  6S6 
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Basterfield,  4  C.  B.  788  (E.  C.  L.  R.  vol.  56),  CreBswell,  J.,  in  delirer- 
ing  the  judgment  of  the  Court  of  Common  Pleas,  p.  804,  cites  the 
above  judgment  of  Littledale,  J.,  with  approbation,  and  takes  the  oppor- 
tanity  of  expressing  his  dissent  from  the  views  of  Taunton,  J.,  in  the 
same  case.  The  present  case,  then,  seems  to  me  to  fall  within  the  prin- 
ciple of  that  ruling  of  Littledale,  J.  The  landlord  receives  rent  under 
a  yearly  tenancy,  and  his  permitting  the  tenant  to  remain  in  occupation 
Tear  after  year  without  taking  steps  for  the  termination  of  the  tenancy 
IS,  I  think,  equivalent  to  a  new  letting  at  the  termination  of  each  vear. 
I  do  not  say  that  the  case  is  altogether  free  from  doubt ;  but  I  think  the 
authorities  justify  us  in  the  view  we  have  taken  of  the  question. 

Blackbubn,  «f. — I  am  of  the  same  opinion.     The  question  appears 
to  be,  whether  enough  of  the  breach  of  dutv  alleged  in  the  third  count 
was  proved  to  enable  the  plaintiff  to  retain  his  verdict  upon  the  plea  of 
not  guilty^     The  third  count  must  be  taken  as  containing  an  averment 
that  the  nuisance  was  kept  and  maintained  by  the  reversioner,  for  such 
is  the  effect  of  the  averment  that  he  continued  it  by  reason  of  neglect- 
ing to  determine  the  tenancy,  as  he  might  have  done,  '*  by  his  own  sole 
act  and  deed ;"  that  is,  by  giving  the  requisite  notice ;  and  if  this  does 
not  afford  a  substantial  *cause  of  action,  the  verdict  must  be  for  r-^^ 
the  defendant     The  question  therefore  is,  whether  the  defendant,   ■- 
as  reversioner,  is,  under  the  circumstances,  liable.     Now  that  a  rever- 
sioner, as  such,  is  not  responsible  for  a  nuisance  existing  on  premises  in 
the  occupation  of  another,  appears  from  the  judgment  of  Parke,  B.,  in 
Chauntler  v.  Bobinson,  4  Exch.  163.     But  in  Rosewell  v.  Prior,(a)  the 
case,  according  to  the  report  in  2  Salk.  460,  was  thus : — *^  Tenant  for 
years  erected  a  nuisance,  and  afterwards  made  an  underlease  to  J.  S. 
The  question  was,  whether  after  a  recovery  against  the  first  tenant  for 
years  for  the  erection,  an  action  would  lie  against  him  for  the  continu- 
ance after  he  had  made  an  underlease  ?    Et  per  Cur.     It  lies ;  for  he 
transferred  it  with  the  original  wrong,  and  his  demise  affirms  the  con- 
tinuance of  it :  He  hath  also  rent  as  a  consideration  for  the  continuance, 
and  therefore  ought  to  answer  the  damage  it  occasions.     ♦     *     ♦     JI0. 
ceipt  of  rent  is  upholding."     This  doctrine  must  however  be  received 
with  some  qualification ;  it  must  be  shown  that  there  has  been  a  demise 
or  redemise  of  the  land,  with  the  nuisance  existing  upon  it ;  and  the 
nuisance  must  be,  if  I  may  so  term  it,  a  normal  one;  not  such  for 
instance  as  a  cellar  with  a  flap,  which  may  be  or  not  a  nuisance,  accord- 
ing as  it  is  carefully  closed  or  improperly  left  open.     The  distinction  is 
well  pointed  out  in  Rich  v.  Basterfield,  4  C.  B.  783  (E.  C.  L.  R.  vol. 
56),  where  the  Court  held  that  the  owner  of  premises  demised  to  a 
tenant  is  not  responsible  for  a  nuisance  occasioned  by  the  smoke  of  a 
chimney,  which  the  tenant  might  or  might  not  use  so  as  to  create  a 
^nuisance.     In  the  present  case  a  normal  nuisance  existed  upon   p^q^ 
the  premises  before  the  defendant,  as  reversioner,  had*  anything  1- 
in  them.     He  might,  if  he  pleased,  have  terminated  the  tenancy,  and 
with  it  the  nuisance ;  and,  not  having  done  so,  i  think  the  taw,  as  laid 
down  by  Patteson,  J.,  in  Tomkins  v.  Lawrance,  8  C.  &  P.  729  (E.  C. 
L.  B.  vol.  34),  that  a  tenancy  from  year  to  year  is  to  be  treated  as 
recommencing  every  year,  is  applicable  to  the  case,  which  is  thus 
brought  within  the  principle  of  Rosewell  v.  Prior,  2  Salk.  460,  1  Ld. 

(a)  Alio  reported  1  Ld.  Raym.  718.    8m  alio  0  Mod.  110, 12  Id.  216,  0S5. 
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Baym.  718.(a)  Much  perhaps  might  be  said  on  both  sides  of  the  ques- 
tion whether  the  not  giving  of  notice  to  terminate  a  tenancy  is  equiva- 
lent, for  the  purposes  of  the  present  argument,  to  a  reletting.  It  is 
certainly  curious  that  there  should  be  no  decisions  directly  bearinc;  upon 
the  point ;  the  passage  from  the  judgment  of  Littledale,  J.,  in  Rex  v. 
Pedly,  1  A.  &  E.  822,  827  (E.  C.  L.  R.  vol.  28),  being  in  fact  the  only 
authority  casting  any  light  upon  the  precise  question  to  which  we  have 
been  referred.  There,  though  it  was  unnecessary  for  him  to  have  put 
the  case  of  a  tenancy  from  year  to  year,  that  learned  Judge  seems  to 
have  done  so  from  a  conviction  that,  if  such  a  tenancy  were  suffered  to 
continue,  it  was  practically  the  same  thing  as  the  renewal  of  a  tenancy 
for  a  short  period ;  and  this  opinion,  emanating  from  so  cautious  and 
learned  a  Judge,  must  be  accepted  as  law. 

Mellor,  J. — I  also  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  unquestionably  the  duty  of  the  owner  of  premises  to  let  them  free 
from  nuisance ;  and  if  he  does  so,  and  the  tenant  enters  into  possession 
*921  ^"^  ^subsequently  creates  one,  he  and  not  the  landlord  is  liable, 
^  so  long  at  least  as  the  landlord  is  unable  to  regain  possession  of 
the  premises,  and  thereby  be  enabled  to  abate  the  nuisance.  But  here 
was  evidence  of  the  existence  of  this  nuisance  for  several  years,  and 
that  the  dangerous  state  of  this  grating  was  due  as  much  (or  more)  to 
the  faultiness  of  its  construction  as  to  want  of  repair.  It  seems  tnen 
that,  inasmuch  as  the  tenancy  was  one  from  year  to  year,  the  landlord 
might,  by  giving  the  proper  notice,  have  regained  possession  of  the  pre- 
mises and  suppressed  the  nuisance ;  and  probably,  if  he  had  given  the 
tenant  notice,  explaining  his  object  in  doing  so,  the  tenant  might  him- 
self have  abated  it.  So  far  from  that,  he  continues  the  tenancy  and 
receives  rent,  thereby,  as  it  appears  to  me,  confirming  not  only  the 
tenancy  but  the  nuisance.  We  hare  therefore  to  deal  with  the  question 
whether,  this  being  a  tenancy  from  year  to  year,  that  which  transpired 
amounted  to  a  new  demise,  and  in  my  opinion  it  had  that  effect.  Con- 
sequently the  defendant,  having  in  his  hands  a  power  which  he  might 
and  should  have  exercised,  must  be  held  responsible  for  the  conse- 
quences of  not  having  done  so.  Rule  discharged,  (ft) 

The  demurrer  to  the  8d  and  4th  counts  came  on  to  be  heard  in  Trinity 
Term,  1864,  on  the  8d  June,  before  Cockburn,  C.  J.,  Grompton  and 
Blackburn,  JJ. 

^Qo-i       Mellish^  who  appeared  for  the  defendant,  admitted  *that  tho 
-J  point  had  been  decided  against  him  by  the  proceedings  on  the 
rule. 

(7.  Shaw  was  to  have  argued  for  the  plaintiffs. 

Judgment  for  the  plaintiffs.(c) 

(a)  See  also  6  Mod.  166;  12  Id.  S15,  635. 

(6)  This  ease  is  reported  bv  C.  W.  Lovesy,  Ssq.    An  appeal  is  pending. 

(c)  Error  is  pending. 
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IN  THE  EXCHEQUER  CHAMBER. 
MARY  GRIFFIN  v.  DIGHTON  and  DAVIS.    Feb.  3. 

Lc^  rector. —  Vicar. — Churchwardens, — pMsesHon  of  parish  church. 

1.  The  doctrine  Uid  down  by  Sir  J.  Nicholl,  In  Jnrratt  «.  Steele,  8  Pbillim.  167»  160-170, 
**  thai  the  posteMton  of  the  ehuroh  if  in  the  miniiiter  and  the  charehwnrdene ; — and  that  no 
person  fans  a  right  to  enter  it  when  it  ie  not  open  for  Divine  aerriee,  except  with  their  permis- 
•ion,  sad  nnder  their  natbority,"  bolde  in  the  temporel  m  well  ■•  in  the  Ecclefiestical  Courts  : 
per  Erie,  C.  J.,  Williams  and  Willes,  JJ.,  and  Cbannell,  B. ;  affirming  the  Judgment  of  the 
Queen's  Bench,  consisting  of  Cockbum,  C.  J.,  Crompton,  Blackburn,  and  Mellor,  JJ. 

1.  la  a  parish  where  there  is  both  a  lay  rector  and  a  Tiear,  the  rector  has  no  right  to  prerent 
the  riear  haTiog  access  to  any  part  of  the  parish  chnreh  by  any  of  its  doors.    Id, 

Thb  declaration  alleged  that  the  defendants  broke  and  entered  a  cer- 
tain close  of  the  plaintiff,  that  is  to  say,  the  chancel  of  the  parish 
church  of  the  parish  of  DiXton,  in  the  county  of  Monmouth,  and  dam- 
aged and  broke  the  door  of  the  chancel,  and  took  away  the  lock  fixed 
to  the  door  and  aflBxed  another  lock  to  it,  and  with  a  key  locked  the 
last-mentioned  lock. 

Plea.  Except  as  to  taking  away  the  lock  after  the  same  had  been 
taken  off  from  the  door,  that  before  and  at  the  time  of  the  committing 
of  the  trespasses  the  defendant  Dighton  was  the  vicar  and  incumbent 
and  *the  officiating  minister  of  the  parish  church  in  the  declara-  r,^q4 
tion  mentioned,  and  the  defendant  Davis  was  one  of  the  church-  ■- 
wardens  of  the  parish  therein  mentioned :  and  that  before  the  committing 
of  the  alleged  trespasses  there  was  only  one  lock  on  the  door  and  only 
one  key  to  the  lock ;  and  the  plaintiff  kept  the  key  in  her  possession, 
and  with  the  same  locked  and  fastened  the  door,  and,  except  during  the 
period  and  between  the  hours  of  Divine  service  on  Sundays,  kept  the 
door  so  locked  and  fastened,  and,  although  requested  by  the  defendant 
Dighton  so  to  do,  wrongfully  and  improperly  refused  to  permit  him,  as 
and  then  being  such  vicar,  incumbent  and  minister,  to  have  a  key  to  the 
lock,  and  thereby  prevented  him  from  having  access  and  egress  to  and 
from  the  chancel  through  the  door  at  such  reasonable  times  as  he,  as 
such  vicar,  incumbent  and  minister,  was  entitled  to  have ;  and  the  plain- 
tiff on  several  occasions,  whilst  the  defendant  Dighton,  as  such  vicar, 
incumbent  and  minister,  was  present  in  the  chancel  on  Sundays  for  the 
purpose  of  performing  Divine  service  therein,  and  durintr  the  celebra- 
tion of  Divine  service  on  Sundays  in  the  parish  church,  against  the 
consent  and  will  of  him  as  such  vicar,  incumbent  and  minister,  and  of 
the  defendant  Davis  as  such  churchwarden,  wrongfully  and  improperly 
opened  and  kept  open  the  door  of  the  chancel  to  the  great  annoyance, 
nuisance  and  disturbance  of  the  defendants  and  others,  members  of  the 
congregation  then  assembled  in  the  parish  church  for  the  celebration  of 
Divine  service,  and  against  such  consent  and  will  refused  to  allow  the 
door  to  be  closed,  and  prevented  the  same  from  being  closed :  wherefore 
the  defendant  Dighton,  as  and  then  being  such  vicar,  ^incumbent  ri^qc 
and  minister,  and  the  defendant  Davis  by  his  command,  in  order  ^ 
that  the  defendant  Dighton,  as  and  being  such  vicar,  incumbent  and 
minister  as  aforesaid,  might  have  at  all  reasonable  times  access  and 
egress  to  and  from  the  chancel  through  the  door,  and  because  he  could 
not  otherwise  have  the  same,  and  in  order  to  prevent  a  repetition  of  the 
8aid  offence  and  misconduct  of  the  plaintiff  during  the  celebration  of 
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Divine  service  on  Sandays  in  the  church  and  chancel,  did,  as  it  was 
reasonable  and  necessary  to  do  for  the  purposes  aforesaid,  take  off  the 
lock ;  and,  because  it  was  necessary  that  the  door  should  be  fastened  at 
such  times  as  it  was  reasonable  and  proper  to  fasten  the  same,  did  also 
affix  upon  the  same  the  other  lock  mentioned ;  and  the  defendants  then 
caused  two  keys  to  be  made  to  the  last-mentioned  lock,  one  to  be  and 
the  same  was  retained  by  the  defendant  Dighton  as  such  vicar  and 
incumbent,  and  the  other  the  defendants  were  always  ready  and  willing 
to  deliver  to  the  plaintiff  if  she  would  accept  and  receive  the  same,  as 
the  plaintiff  had  notice ;  and  the  defendants  in  and  about  the  premises 
did  to  a  small  and  reasonable  extent  commit  the  supposed  trespasses  to 
which  this  plea  is  pleaded,  doing  no  unnecessary  damage  in  that  behalf. 

Demurrer,  and  joinder. 

The  demurrer  was  argued  in  the  Court  below  in  Easter  Term,  1868, 
April  28th;  before  Cockburn,  C.  J.,  Crompton,  Blackburn  and 
Mellor,  JJ. 

It  was  agreed  by  both  sides  that  the  plaintiff  was  lay  rector  of  the 
parish  of  Dixton. 

Lush  {Bridge  with  him),  in  support  of  the  demurrer. — The  plea  sets 
*9B1  ^P  ^^^  rights  on  the  part  of  tho  vicar  *as  against  the  rector. 
-J  First,  A  right  to  keep  open  the  door  in  the  chancel  of  this  church : 
Secondly,  A  right  to  keep  it  locked.  The  plea  is  in  point  of  form  vicious 
for  duplicity ;  and  the  second  of  the  rights  claimed,  namely,  to  lock 
the  door  against  the  rector,  is  absurd.  [The  defendants'  counsel  aban- 
doned that.]  The  plea  is  founded  on  the  notion,  untenable  in  law,  that 
the  vicar  is  entitled  to  a  key  of  every  door  of  the  parish  church.  The 
freehold  of  the  edifice,  or  at  least  of  the  chancel,  is  in  the  rector ;  Clif- 
ford V.  Wicks,  1  B.  &  A.  498 ;  Jones  v.  Ellis,  2  Y.  &  J.  266,  275 ;  for 
whom  the  vicar  was  originally  a  mere  substitute :  and,  although  the  vicar 
has  a  right  to  enter  the  church  for  all  ecclesiastical  purposes,  in  no  view 
can  he  be  entitled  to  the  key  of  a  door  in  the  chancel ;  unless  it  is  a  door 
through  which  the  people  enter  the  chancel  for  Divine  service,  and  if 
such  wore  the  fact  the  plea  ought  to  have  alleged  it.  [Cockburn, 
C.  J. — Have  not  the  churchwardens  the  management  of  the  edifice  ?] 
In  a  qualified  sense,  namely,  for  repairing  it,  but  the  rector  is  bound  of 
common  right  to  repair  the  chancel  Except  the  patron  and  rector, 
none  of  the  parishioners  have  any  common  law  right  to  seats  there. 
But  even  if  the  plaintiffs  conduct  here  were  unjustifiable,  it  is  mere 
matter  of  ecclesiastical  cognisance,  and  did  not  warrant  the  defendant 
in  breaking  the  lock.  A  man  who  has  a  right  of  way  over  a  close  has 
no  rieht  to  take  off  a  lock  of  a  gate  across  the  line  of  way  because  he 
may  be  obstructed  by  it  at  some  future  time :  Dimes  v,  Petley,  15  Q. 
B.  276  (E.  C.  L.  R.  vol.  69). 

♦971  -Phipson  {Beresford  with  him),  contri. — Although  it  ♦may  be 
-I  conceded  that  the  vicar  has  not  all  the  powers  of  the  rector,  and  that 
originally  he  was  only  a  substitute  for  him,  still  the  possession  of  the  entire 
church  is  in  the  vicar  by  virtue  of  his  induction  :  1  Blackst.  Comm.  888, 
891, 2  Burn  Eccl.  Law,  55  b,  9th  ed.,  Beckwith  v.  Harding,  1 B.  &  A.  508; 
Bulwer  v.  Bulwer,  2  B.  &  A.  470.  In  Com.  Dis.  JEcclea.  Per%on9  (C. 
14),  ^'  Bv  the  common  law  the  vicar  had  not  the  freehold  of  the  church 
or  churchyard,  nor  could  have  ^  juris  utrum  for  his  glebe,  nor  be  named 
tenant  to  the  praecipe  for  his  glebe,  without  his  parson.    But  now,  by 
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the  8tat.  14  Ed.  8,  17,  a  vicar,  &c.  shall  have  a  jurif  utrum  for  lands, 
&c.,  of  the  vicarage,  and  recover  in  other  writs,  as  a  parson  may.  *  * 
^  So,  a  vicar  shall  have  the  trees  in  the  churchyard ;  for  he  stands 
liable  to  the  repairs  of  the  church:  Semb.  2  Roll.  887,  1.  15."(a) 
[Mellor,  J. — If  the  minister  and  churchwardens  had  not  a  right  to 
enter  the  church  at  all  times,  any  person  might  steal  anything  out  of 
the  church  with  impunity.]  And  if  the  possession  of  the  vicar  is  only 
for  the  purpose  of  Divine  service,  as  contended  for  bv  the  other  side, 
the  lay  rector  might  sue  the  vicar  for  walking  across  the  churchyard  on 
any  other  occasion.  The  law  is  thus  stated  in  1  Burn  Eccl.  Law  851, 
9th  ed. : — *'  Generally,  the  parson  is  bound  to  repair  the  chancel.  Not 
because  the  freehold  is  in  him,  for  so  is  the  freehold  of  the  church  ;  but 
by  the  custom  of  England,  which  hath  allotted  the  repairs  of  the  chan- 
cel to  the  parson,  and  the  repairs  of  the  church  to  the  parishioners ; 
yet  so,  if  the  custom  hath  been  for  the  parish,  or  the  estate  of  a  par- 
ticular person  to  repair  the  chancel,  that  custom  *shall  be  good ;  r^qo 
which  is  plainly  intimated  by  Lindwood  as  the  law  of  the  church,  I- 
and  is  also  confirmed  by  the  common  law  in  the  books  of  reports.  But 
as  to  the  obligation  resting  upon  the  parson,  or  upon  the  vicar,  concern- 
ing that,  the  books  of  common  law  say  nothing ;  and  so  it  is  wholly 
left  upon  that  foot  on  which  the  law  of  the  church  hath  placed  it.  As 
to  the  vicars,  it  is  ordained  by  a  constitution  of  Archbishop  Winchelsea, 
that  the  chancel  shall  be  repaired  by  the  rectors  and  vicars,  or  others  to 
whom  such  repair  belongeth.  Whereupon  Lindwood  observeth,  that 
where  there  is  both  rector  and  vicar  in  the  same  church,  they  shall  con- 
tribute in  proportion  to  their  benefice,"  p.  368-4.  ^*  As  to  the  right  of 
a  seat  in  the  chancel,  it  was  originally  inherent  in  every  vicar.  For 
before  the  Reformation,  the  hours  of  the  breviary  were  to  be  sung  or 
said  in  the  chancel  (not  in  the  body  of  the  churcm  by  the  express  words 
of  a  constitution  of  Archbishop  Winchelsea ;  and  this  was  to  be  done, 
not  only  on  Sundays  and  festivals,  but  on  other  days,  by  another  con- 
stitution of  the  said  archbishop ;  and  these  hours  were  to  be  sung  or  re- 
hearsed, not  by  the  vicar  alone,  but  with  the  consort  and  assistance  of 
all  the  clergymen  belonging  to  the  church,  which  were  the  ecclesiastical 
family  of  the  vicar.  So  that  it  is  evident,  that  all  vicars  had  a  right  of 
sitting  there  before  the  Reformation,  and  by  consequence  must  retain 
this  right  still,  unless  it  appear  that  they  have  quitted  it ;  and  if  they 
have  not  for  forty  years  past  used  the  right,  this  breeds  a  prescription 
against  them  in  the  ecclesiastical  Courts.  In  many  chancels  are  to  be 
seen  the  ancient  seats  or  stalls  used  by  the  vicar  and  his  brethren  in 
performing  these  religious  offices,  like  those  which  remain  in  the  old 
choirs  of  cathedral  and  collegiate  ^churches;  and  hence  it  is,  that  r^oo 
eaneeUus  and  chorus  (the  chancel  and  the  choir)  are  words  of  the  '- 
same  signification.  This  being  the  place  where  the  body  of  the  clergy 
of  every  church  did  sing,  or  at  least  rehearsed  their  breviary ;  and  if  any 
vommon  parishioner  may  prescribe  to  a  pew  in  the  chancel,  much  more 
may  the  vicar.  As  these  seats  were  placed  at  the  lower  end  of  the  choir 
or  chancel,  for  the  daily  use  of  the  vicar,  so  at  the  upper  end  stood  the 
high  altar  of  every  church,  where,  as  the  vicar,  or  his  representative, 
was  obliged  to  celebrate  mass  every  Sunday  and  holiday  of  obligation, 

(a)  ft.  e.  Rolle'i  Abridgment,  who  ib«ra  eitof  m  bU  rathority  Mich.  18  Ja.,  B.  IL,  BeUamto't 
Cm6,  wbieh  wiU  be  foand  reported  1  RoU.  266. 
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80  he  might  do.  it  every  day,  if  there  was  occasion,  or  if  he  pleased ;  so 
that  it  is  clear,  the  use  of  the  chancel  was  entirely  in  the  vicar."  '^  It 
is  therefore  a  very  groandless  notion  with  impropriators,  that  they  have 
the  same  right  in  the  great  chancel  that  a  nobleman  hath  in  a  lesser. 
These  lesser  chancels  are  supposed  by  lawyers  to  have  been  erected  for 
the  sole  use  of  these  noble  persons ;  whereas  it  is  clear  the  great  chancels 
were  originally  for  the  use  of  clergy  and  people ;  but  especially  for  the 
'.ebration  of  the  Eucharist,  and  other  public  offices  of  religion,  there 
be  performed  by  the  curate  and  his  assistants.  That  the  parsons 
.»pair  these  great  chancels,  doth  not  at  all  prove  their  sole  right  to 
.em ;  for  they  were  bound  originally  to  repair  the  church  as  well  as 
.le  chancel ;  and  of  common  right  the  repairs  of  the  church  are  still  in 
the  parson  ;  it  is  custom  only  eases  them  of  this  burden."  [Cockburn, 
G.  J.,  referred  to  Gibs.  God.  Jur.  Eccl.  Ang.  223.]  In  Gripps'  Law 
of  the  Ghurch,  p.  443,  4th  ed.,  *'  Lord  •  Goke  says,  in  the  chancel  the 
freehold  is  in  the  parson,  and  is  parcel  of  his  glebe ;  yet  it  appears  now 
to  be  clearly  established  that  this  is  not  so ;  and  that  whatever  property 
*1001  ^^  I'ight  the  *parson  or  rector  may  have  in  the  chancel,  he  has 
-■  not  that  full  and  exclusive  property  which  he  may  be  said  to 
have  in  his  glebe;  for  the  jurisdiction  of  the  Ordinary  extends  to  the 
chancel  as  well  as  to  other  parts  of  the  church;  and  it  would  be  most 
inconvenient  if  it  were  not  so ;  for  when  lay  impropriations  began,  the 
rights  and  property  in  the  chancel  passed  to  the  lay  rectors :  and  it  is 
this  which  in  fact  has  given  rise  to  frequent  litigation  on  the  subject ; 
and  it  now  seems  to  be  decided  that  the  rector  has  the  freehold  in  the 
chancel  in  the  same  way  as,  and  no  further  than,  he  has  in  the  church 
and  the  churchyard.  He  is  not  therefore  entitled  as  of  right  to  make 
a  vault  or  affix  tablets  in  the  chancel  without  leave  of  the  Ordinary ; 
nor  is  he  entitled  to  a  faculty  for  such  purposes  without  laying  before 
the  Ordinary  the  particulars,  in  order  to  satisfy  him  that  the  tablets  or 
vault  will  not  interrupt  the  parishioners  in  the  use  and  enjoyment  of  the 
chancel.  The  burden  of  repairing  the  chancel,  in  the  absence  of  a  cus- 
tom to  the  contrary,  rests  of  common  right  on  the  rector ;  but  so  also 
the  parishioners  are  bound  of  common  right  to  repair  the  body  of  the 
church ;  but  as  this  confers  no  right  on  the  parishioners  to  oust  the 
jurisdiction  of  the  Ordinary,  so  neither  does  it  confer  a  similar  right 
in  the  rector.  And  as  to  the  %i9e  of  the  chancel,  it  clearly  belongs  to 
the  parishioners  for  the  decent  and  convenient  celebration  of  the  Holy 
Communion,  and  the  solemnization  of  marriage.  This,  however,  is  during 
the  administration  of  Divine  service  only,  for  the  possession  of  the  whole 
church  is  in  the  minister  and  churchwardens ;  and  no  person  has  a  right 
to  enter  it,  when  not  open  for  Divine  service,  except  by  their  permis- 
sion." [GocKBUBN,  G.  J. — I  have  had  occasion  lately  to  consult 
sK^Ai-i  *that  book,  and  was  much  struck  with  the  ability  and  research 
^  displayed  in  it  What  authority  does  he  cite  for  what  you  have 
last  read  ?]  Jarratt  v.  Steele,  3  Phillim.  167.  [Blackburn,  J. — No 
question  arose  there  about  the  rector.'] 

ZrtM/i,  in  reply. — No  authority  has  been  cited  to  show  that,  as  betweea 
him  and  the  rector,  the  legal  possession  of  the  church  is  in  the  vicar. 
Ho  may  be  possessed  of  it  as  against  wrongdoers,  and  has  a  right  ta 
the  use  of  it  for  the  purposes  of  religious  worship  at  all  times,  but 
the  legal  possession  of  the  church  is  in  the  rectori  who  can  prohibit  > 
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his  entering  it  by  any  door  ezceptjdf  pourse  the  main  door  by  which 
all  parishioners  have  a  right  to  entejsj'-'.Even  a  perpetual  curate  has 

fossession  of  the  chorch  as  against  ^ptigdoers,  Jarratt  v.  Steele,  3 
'hillim.  167;  Jones  v.  Ellis,  2  Y.  &*J.,«'265;  but  it  could  not  be 
contended  that  he  has  against  the  rector." '^^ellor,  J. — In  Lee  v. 
Matthews,  8  Hagg.  Eccl.  R.  169, 178,  Sir  JeW-JTichoU  says,  ''  The 
minister  has,  in  the  first  instance,  the  right  to  tlner  posa^^sion  of  the  key^ 
and  the  churchwardens  have  only  the  custody  of-'tha  church  under 
him."]  It  does  not  appear  there  who  the  minister'inui'^tuid  he  would 
be  entitled  to  the  key  as  against  the  vestry.  The  doctrmeUtgd  down  in 
the  passage  which  has  been  cited  from  1  Burn  Eccl.  La^Vrnju  368-4, 
relative  to  the  rector's  power  over  the  chancel,  must  be  understood  as 
between  him  and  the  Ordinary.  [Mellor,  J. — In  ClifTord  V.'Wicks, 
1  B.  &  A.  498,  it  is  said  in  argument,  p.  505,  and  also  by  Bg.yTey, 
J.,  p.  506,  that  the  Ordinary  may  grant  permission  to  other  persons 
to  have  pews  in  the  chancel.]  The  only  authority  cited  for  that  is 
*6ibson*s  God.  Jur.  Eccl.  Angl.  224;  but  Watson's  Clergy-  r«-f/vo 
man  Law,  ch.  39,  which  is  a  later  authority,  is  at  variance  \- 
with  it.  It  is  clear  that  the  effect  of  induction  is  to  put  the  rector  in 
seisin  of  the  church ;  1  Bl.  Com.  888,  391 ;  and  there  cannot  be  two 
co-existing  freeholds  in  its  fabric.  No  tablet  can  be  put  up  in  the 
chancel  without  consent  of  the  rector,  and  the  passage  which  has  been 
cited  from  Com.  Dig.  Eccl.  Persons  (C.  14),  relative  to  the  right  of  the 
vicar  to  the  trees  in  the  churchyard,  is  only  a  umbh. 

Cut.  ado.  vuU, 
The  judgment  of  the  Court  was  delivered^  in  Trinity  Term,  1863, 
May  25th,  by 

GocKBURX,  C.  J. — This  was  an  action  of  trespass  brought  by  the 
plaintiff,  as  lay  rector  of  the  parish  of  Dixton,  in  the  county  of  Mon* 
mouth,  against  the  defendants,  the  vicar  and  one  of  the  churchwardens 
of  the  parish,  for  taking  off  the  lock  of  the  door  leading  into  the  chan*> 
eel  of  the  parish  church,  the  plaintiff  claiming  as  lay  rector,  and  with" 
out  alleging  any  special  title,  the  possession  and  control  of  the  chancel, 
subject  to  its  use  and  application  to  the  purposes  of  Divine  worship ; 
and  the  question  submitted  to  as  was,  whether  the  lay  rector  or  the 
vicar  and  churchwardens  were  entitled  to  the  possession  and  control  of 
the  chancel,  and  consequently  to  the  control  of  this  door,  as  well  as  to 
the  means  of  access  which  it  afforded. 

On  the  argament,  the  case  for  the  plaintiff  was  put  on  two  grounds. 
First.  It  was  eontended  that,  the  freeehold  of  a  church  being  in  the 
rector,  the  right  of  possession  followed;  and,  consequently,  that  as 
against  a  rector  even  the  incumbent  minister  would  have  at  r^ino 
'^common  law  no  right  to  the  possession  of  the  church,  even  for  ^ 
the  special  purposes  to  which  it  is  appropriated  ;  such  use  being  capable 
of  being  enforced  in  the  spiritual  Court  alone:  that,  consequently,  a 
rector  has  alone  the  right  to  the  control  of  the  doors  of  the  edifice,  and 
is  bound  to  open  them  only  so  far  as  necessity  might  require  or  his  own 
diseretion  might  gugsest,  whence  it  would  follow  that  the  minister  and 
churchwardens  would  be  guilty  of  trespass,  if,  against  the  will  of  the 
rector,  they  forced  open  a  door  of  the  church,  even  for  the  purposes  of 
Siinistratioa.  Secondly.  If  this  position  should  be  found  untenable  aq 
r^ards  the  whole  boay  of  the  edifice,  it  was  contended  that,  at  all 
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eVentSy  the  chancel  was  peculi^l j,  «ppropriated  to  the  rector,  and  that, 
subject  to  its  use  in  the  addii^lsfration  of  the  Holy  Communion  and 
the  celebration  of  marriagjS^  the'  possession  of  this  part  of  the  church 
must  be  taken  to  belong^Axdusively  to  him. 

We  are  of  opinion  4h<|i^^either  of  these  positions  is  tenable,  and  that 
a  lay  rector  has  not(,^^  'against  the  vicar,  any  right  to  the  possession 
and  control  eithet.of  t(ie  body  of  the  church  or  of  the  chancel. 

It  is  no  doyh(  tjfue  that  in  contemplation  of  law  the  freehold  of  the 
church,  an4%(h^Vefore  that  of  the  chancel,  which  forms  part  of  the 
church,  a8.je|lll  as  the  freehold  of  the  churchyard,  is  in  the  rector, 
whethei^^'spjritual  or  lay;  but  this  naked  and  abstract  right  carries 
with  il^.iti  our  judgment,  no  right  of  possession,  the  latter  being  in  the 
in<un;nb!eht,  who  is  responsible  to  the  Ordinary  for  the  celebration  of 
public  worship. 

Where  there  is  a  spiritual  rector  he  has,  when  inducted,  the  corporal 
possession  of  the  church  for  the  use  of  the  parishioners,  subject  to  the 
*1041  ^^^^''^^  ^^  ^^^  '^Ordinary.  When  there  is  no  spiritual  rector,  the 
-■  vicar,  or  the  perpetual  curate  has  upon  induction  the  like  posses- 
sion for  the  like  purposes.  See  Jones  v.  Ellis,  2  T.  &  J.  265.  In  the 
case  of  Rex  v.  Hickman,  2  East  Pleas  of  the  Grown  593,  1  Leach  C. 
C.  818,  the  prisoner  was  held  to  have  been  properly  convicted  of  steal- 
ing lead  from  a  church,  on  a  count  which  laid  the  property  in  the  vicar. 
If  the  lay  impropriator,  by  the  mere  fact  of  being  so,  has  not  only 
the  freehold  of  the  church,  but  the  possession  as  incident  to  the  free- 
hold, that  conviction  would  have  been  improper. 

Independently  of  these  authorities,  when  it  is  borne  in  mind  that 
churches  in  their  origin  were  dedicated  by  those  who  erected  them  and 

Skve  the  sites  on  which  they  were  built  for  the  purposes  of  religion  and 
e  worship  of  God,  it  would  obviously  be  inconsistent  with  the  object 
for  which  they  were  established  to  hold  that  in  the  case  of  a  lay  impro- 
priation the  right  of  possession  followed  the  freehold,  which  in  contem- 
plation of  law  is  in  the  rector.  It  seems  to  us,  therefore,  that  the 
position  that  a  lay  rector  has,  as  against  the  vicar,  a  right  to  the  posses- 
sion of  the  church  is  one  that  cannot  be  sustained. 

We  are  equally  of  opinion  that  in  this  respect  there  is  no  distinction 
between  the  body  of  the  church  and  the  chancel.  In  the  case  of 
Clifford  V.  Wicks,  1  B.  &  A.  498,  Holroyd,  J.,  says,  p.  607,  "  The 
rector  has  the  freehold  in  the  chancel  in  the  same  manner  as  he  has 
in  the  church  and  the  churchyard."  And  we  are  of  opinion  that 
a  rector  has  no  more  right  or  interest  in  the  chancel  than  he  has 
in  any  other  part  of  the  church.  The  notion  that  the  chancel  is  part 
*10^1  ^^  ^^^  rector's  glebe,  though  ^entertained  by  Lord  Coke,  is  now 
^  exploded.  It  is  true  the  rector  is  bound  to  repair  the  chancel ; 
but  this  arises,  not  from  his  having  any  peculiar  property  or  interest 
therein,  but  by  the  custom  of  the  realm :  Com.  Dig.  E9gli9e  (G.  2). 
Probably  this  custom  had  its  origin  in  the  fact  that  the  nave  or  body 
of  the  church  was  appropriated  to  the  parishioners,  while  the  chancd 
was  appropriated  to  the  performance  of  the  holy  offices  and  the  seats 
of  the  ministers.  Originally  all  repairs,  both  of  nave  and  chancel, 
were  defrayed  out  of  the  tithes  :  but  in  process  of  time  the  clergy  su^ 
ceeded  in  inducing  the  laity  to  take  upon  them  the  burden  of  repairing 
that  portion  of  the  church  which  was  allotted  to  them.    To  induce  them 
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to  undertake  to  repair  the  chancel,  in  which  the  clergy  and  their  assist- 
ants had  their  places,  would  of  coarse  have  been  a  matter  of  much 
greater  difficulty.  Moreover,  the  liability  of  the  rector  to  repair  the 
diancel  is  not  universal.  It  is  said  that  where  there  are  both  rector 
and  vicar  in  the  same  church  they  shall,  there  being  no  custom  to  the 
contrary,  contribute  to  the  repair  of  the  chancel  in  proportion  to  their 
benefice.  Rogers  Eccl.  Law  166,  citing  Lindwood  258  ;(a)  or,  if  there 
be  a  perpetual  vicar,  the  repair  may  be  cast  upon  him.  Com.  Dig. 
U^glise  (6  2).  Nor  does  the  general  right  of  a  rector  to  have  a  pew  in 
the  chancel  carry  with  it  any  further  consequence  as  relates  to  any 
peculiar  right  or  interest  in  that  part  of  the  church.  Originally  vicars 
had  the  like  right.  *^  As  to  the  risht  of  a  seat  in  the  chancel,"  says 
Bum  Eccl.  Law,  vol.  1,  p.  858,  9tn  ed.,  *Mt  was  originally  in  every 
vicar.*'  Further  on,  p.  864,  **  It  is  therefore  a  very  groundless  notion 
with  impropriators,  that  they  have  the  same  '''right  in  the  great  r^i  ng 
chancel  that  a  nobleman  hath  in  a  lesser.  These  lesser  chancels  ^ 
are  supposed  by  lawyers  to  have  been  erected  for  the  sole  use  of  these 
noble  persons ;  whereas  it  is  clear  the  great  chancels  were  originally  for 
the  use  of  clergy  and  people ;  but  especially  for  the  celebration  of  the 
Eucharist,  and  other  public  offices  of  religion,  there  to  be  performed  by 
the  curate  and  his  assistants.  That  the  parsons  repair  these  great 
chancels,  doth  not  at  all  prove  their  sole  right  to  them ;  for  they  were 
bound  originally  to  repair  the  church  as  well  as  the  chancel ;  and  of 
common  right  the  repairs  of  the  church  are  still  in  the  parson ;  it  is 
custom  only  eases  them  of  this  burden.  The  Ordinary  hath  no  power 
to  order  morning  or  evening  prayer  to  be  said  in  noblemen's  chancels, 
but  he  can  order  them  to  be  said  in  the  great  chancel." 

There  appears  to  be  no  doubt  that  the  jurisdiction  of  the  Ordinary  for 
the  benefit  of  the  parishioners  extends  to  the  chancel  as  well  as  to  the- 
church.  Gibson  God.  Jur.  Eccl.  Angl.  224,  says,  that  *^  the  seats  in  the 
chancel  are  under  the  disposition  of  the  Ordinary,  in  like  manner  as 
those  in  the  body  of  the  church,"  ^'  which,"  he  adds,  ^'  need  only  be 
mentioned,  because  there  can  be  no  real  ground  for  exempting  it  from 
the  power  of  the. Ordinary ;  since  the  freehold  of  the  church  is  as  much 
in  the  parson,  as  the  freehold  of  the  chancel ;  but  this  hinders  not  the 
authority  of  the  Ordinary,  in  the  church,  and  therefore  not  in  the 
chancel."  In  CliiTord  v.  Wicks,  1 B.  &  A.  498,  Bayley,  J.,  says,  p.  506, 
^The  general  rule  is,  that  the  rector  is  entitled  to  the  principal  pew  in 
the  chancel ;  but  that  the  Ordinary  may  *grant  permission  to  r^^i  aj 
other  persons  to  have  pews  there."  Mr.  Rogers,  in  his  work  on  ^ 
Ecclesiastical  Law,  p.  187,  says,  '^  It  seems,  however,  to  be  now  gene- 
rally considered  that  the  jurisdiction  of  the  Ordinary  extends  to  the 
chancel  as  well  as  to  the  other  parts  of  the  church.  The  circumstance 
that  the  freehold  is  in  the  rector  would  equally  be  an  objection  to  the 
power  of  the  Ordinary  over  the  other  parts,  for  the  freehold  of  the  whole 
is  in  the  rector.  Neither  does  the  circumstance  of  his  being  bound  to 
repair  affect  the  question,  for  he  is  bound  to  repair  the  chancel  of  com- 
mon right,  as  the  parishioners  are  bound  of  common  right  to  repair  the 
nave  of  the  church ;  but  that,  as  we  have  seen  above,  gives  them  no 
right  to  dispose  of  seats  in  the  nave,  nor  in  any  way  oust  the  jurisdiction 
of  the  Ordinary."    In  Rich  v.  Bushnell,  4  Hagg.  Eccl.  R.  164,  it  wat 

(•)  Bd.  Ozon,  16S9. 
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held  that  the  lay  rector  is  not  entitled  as  of  right  to  make  a  vault,  or 
affix  tablets  in  the  chancel  without  leave  of  the  Ordinary ;  nor  is  he 
entitled  to  a  faculty  for  such  purposes  without  laying  before  the  Ordi- 
nary the  particulars,  ,80  as  to  satisfy  him  that  the  vaults  or  tablets  will 
not  interrupt  the  parishioners  in  the  use  and  enjoyment  of  the  chanceL 
In  giving  judgment.  Sir  John  NicboU  observed,  p.  170,  "  Though  the 
freehold  of  the  chancel  may  be  in  the  rector,  lay  or  spiritual,  as  by  a 
sort  of  legal  fiction  the  freehold  of  the  church  is  in  the  incumbent,  and 
though  the  burthen  of  repairing  the  chancel  may  rest  on  such  rector,  yet 
the  use  of  it  belongs  to  the  parishioners  for  the  decent  and  convenient 
celebration  of  the  Holy  Communion,  and  the  solemnization  of  marriage ; 
*1081  ^"^'  ^y  ^^^  Rubric,  that  portion  of  the  communion  service,  ^which 
-I  forms  a  part  of  the  regular  morning  service,  is  directed  to  be  read 
from  the  communion  table  which  is  appointed  to  stand  in  the  body  of 
the  church,  or  in  the  chancel." 

In  the  case  of  Jarratt  v*  Steele,  8  Phillim.  167,  which  was  a  suit  insti- 
tuted in  the  Arches  Court  of  Canterbury  by  a  vicar  against  the  lessee 
of  the  ^reat  tithes  for  having  forced  open  the  door  of  the  chancel,  oa 
which  the  vicar  had  placed  a  lock,  and  pulled  down  part  of  two  pews, 
with  a  view  to  the  erection  of  new  ones.  Sir  John  NichoU  in  giving 
judgment  said,  p.  169,  ^'  All  persons  ought  to  understand  that  the  sacred 
edifice  of  the  church  is  under  the  protection  of  the  ecclesiastical  laws-^— 
as  they  are  administered  in  these"  {%.  e.  the  Ecclesiastical)  ^'Courts; 
that  the  possession  of  the  church  is  in  the  minister  and  the  church- 
wardens ; — and  that  no  person  has  a  right  to  enter  it  when  it  is  not  open 
for  Divine  Service,  except  with  their  permission."  It  evidently  did  not 
occur  to  the  mind  of  the  learned  Judge  to  doubt  that  the  vicar  waa 
entitled  to  the  possession  of  the  chancel,  or  that  the  suit  was  rightly 
instituted  by  him. 

On  these  grounds  we  are  of  opinion  that  our  judgment  should  be  for 
the  defendants.  Judgment  for  the  defendants. 

The  plaintiff  having  brought  error  on  this  judgment,  the  case  was 
now  heard  before  Erle,  G.  J.,  Williams  and  Willes,  JJ.,  and 
Channell,  B. 

*1091  *^^ff^  fi>r  the  plaintiff. — The  vicar  of  a  parish  where  there 
-I  is  also  a  rector  has  no  possession  of  the  parish  church,  far  less 
of  the  chancel,  farther  than  is  indispensable  for  the  performance  of 
Divine  service.  The  rights  which  a  vicar  has  over  the  parish  church  are 
either  by  prescription  or  by  statute,  as,  for  instance,  4  H.  4,  c.  12,  27 
H.  8,  0.  28,  81  H.  8,  c.  13,  the  two  latter  of  which  introduced  lay 
rectories.  [He  cited  Johnson's  Clergyman's  Vade-Mecum  265,  269- 
70.]  But  subject  to  these  rights  the  freehold  of  the  church  is  in  the 
rector :  Burton  Real  Property  376, 1209  n.,  8th  ed. ;  Stocks  v.  Booth, 
per  Buller,  J.,  1  T.  R.  428,  480.  Besides,  the  door  in  question  here 
was  in  the  chancel,  the  repair  of  which  lies  on  the  rector.  In  Walwyn 
».  Awberry,  1  Mod.  258,  North,  C.  J.,  says,  p.  261,  "  It  has  been  said, 
that  the  parishioners  have  a  right  in  the  chancel ;  but  I  question  that : 
it  is  called  cancellum,  a  cancel  lis;  because  the  parishioners  are  barred 
from  thence."  [Williams,  J. — In  Watson's  Clergyman's  Law,  c.  39, 
8d  ed.,  are  these  passages.  At  p.  891 :  '^  I  conceive,  that  (although  that 
the  freehold  and  soil  of  the  chancel  may  be  in  the  appropriator,  or  im^ 
propriator,  especially  where  they  repair  the  same,  either  by  composition 
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or  prescription^  ^hich  is  in  most  places  in  England,  except  in  London) 
the  freehold  and  soil  of  the  body  of  the  church  is  in  the  vicar,  as  a  part 
of  his  glebe,  for  thereof  he  takes  possession  at  his  induction,  by  which 
be  is  seised  of  all  the  profits  of  the  vicarage ;  which  way  of  taking  pos- 
session would  be  very  strange,  if  the  church  itself  was  not  a  part  of 
that  to  which  he  hath  a  right  by  '^'institution,  and  of  which  he  is  r*-i-i  a 
seised  by  his  induction,  also  this  iMears  from  the  vicar's  being  1- 
obliged  of  common  right  to  repm  the  church :  Roll.  Abr.  2,  p.  887. 
Also  the  trees  in  a  churchyard  are  said  to  belong  to  the  vicar,  so  that 
if  they  be  cut  down  by  the  parson,  or  any  other,  and  a  suit  be  in  the 
Court  Christian  not  only  to  punish  the  fact,  but  slso  for  damaaes,  a 
prohibition  lyeth."  And  at  p.  882,  ''  l^hough  the  freehold  of  the  body 
of  the  church  be  in  the  incumbent  thereof,  and  the  seats  therein  be  fix^ed 
to  the  freehold,  yet  because  that  the  church  is  dedicated  to  the  service 
of  6od«  and  is  for  the  use  of  the  inhabitants,  and  the  seats  are  erected 
for  their  more  convenient  attending  upon  Divine  service,  the  use  of  them 
is  common  to  all  the  people  that  pay  to  the  repair  thereof :  And  for  this 
reason,  if  any  seat,  though  affixed  to  the  church,  be  taken  away  by  a 
stranger,  the  churchwardens  (and  not  the  parson)  may  have  their  action 
against  the  wrongdoer,**  for  which  he  cites  8  H.  7,  12.]  In  Degge's 
Parson's  Counsellor,  202,  7th  ed.,  it  is  said,  **  The  freehold  of  the  whole 
chnrch,  and  churchyard  are  in  the  parson  or  rector,  and  therefore  the 
parson  may  have  an  action  of  trespass  against  anybody  that  shall  do  any 
trespassable  act  in  the  church,  or  churchyard;  as  in  breaking  seats 
annexed  to  the  church,  in  breaking  the  windows,  cutting  the  trees,  or 
taking  away  the  leads,  or  any  of  the  materials  of  the  church,  or  for 
breaking  windows,  the  party  may  be  indicted  and  fined,  and  bound  to 
his  good  behaviour."  Clifford  v.  Wicks,  1  B.  &  A.  498,  and  Jones  v. 
Ellis,  2  Y.  &  J.  265,  which  were  relied  on  in  the  Court  below  to  show 
possession  in  the  vicar,  only  establish  that  he  has  a  sufficient  *pos-  r«iii 
session  to  support  an  action  against  a  wrongdoer.  But  so  has  '- 
the  erector  of  a  tombstone,  who  may  maintain  an  action  against  any 
person  who  interferes  with  it,  Spooner  v.  Brewster,  8  Bing.  136  (E.  C. 
L  R.  vol.  11);  and  this  even  against  the  parson:  Co.  Litt.  18  b; 
Wyche*s  Case,  9  Edw.  4,  14  a,  pi.  8,  Garven  and  Pym*s  Case,  Godb. 
199-200. 

Even  if  the  vicar's  right  of  access  to  the  church  at  all  reasonable 
times  be  conceded,  it  does  not  follow  that  he  has  the  right  claimed  by 
this  plea  of  entering  it  by  any  particular  door.  Besides,  the  plea  justifies 
a  trespass  on  the  ground  that  it  is  to  prevent  a  repetition  of  misconduct, 
a  thing  which  ought  not  to  be  presumed.  At  all  events,  if  the  plaintiff 
iras  wrong  in  locking  this  door,  the  remedy  against  her  lies  in  the  Eo- 
clesiastical  Court. 

ManiUy  {Bere»fard  with  him),  control. — The  freehold  of  the  church 
is  in  the  rector,  but  the  vicar  is  by  his  induction  put  bodily  in  possession 
of  it  for  the  use  of  the  parishioners :  Lee  v.  Matthews,  3  Hagg.  EccL 
R.  169, 173;  Rich  v.  Bushnell,  4  Id.  164;  Jarratt  v.  Steele,  SFhillim. 
167, 169-.170 ;  Jones  v.  Ellis,  2  Y.  &  J.  265.  In  Degge*s  Par8on*s 
Counsellor,  p.  213,  7th  ed.,  '^  Though  the  freehold  of  the  church  be  in 
the  parson,  yet  he  cannot  pull  down  any  of  the  seats  anciently  erected, 
or  of  late  erected,  but  by  license  from  the  bishop,  or  by  the  consent  of 
the  churchwardens."    No  sound  distinction  exists  in  this  respect  be- 
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tween  the  chancel  and  the  other  parts  of  the  church :  Corven's  Case,  12 
*1121  ^^-  ■'^^^  *Clifford  v.  Wicks,  1  B.  &  A.  498,  507,  per  Holroyd, 
-'  J.  The  notion  that  the  parishioners  can  be  excluded  from  the 
former  is  unfounded ;  for  most  important  duties,  especially  the  adminis- 
tration of  the  Holy  Communion,  are  performed  in  it ;  and  before  the 
Reformation,  service  was  performed  there  every  day,  1  Burn  Eccl.  Law 
868,  9th  ed. ;  and  although  the  re^r  is  bound  to  repair  it,  and  not  the 
rest  of  the  church,  2  Inst.  489,  this  is  not  because  it  is  his  freehold,  but 
because  such  is  the  custom  of  England :  Gibs.  Cod.  Jur.  Eccl.  Angl. 
238 ;  Watson's  Clergyman's  Law  888 ;  Com.  Dig.  E^glUe  (G  2) ;  and 
the  power  of  the  Ordinary  extends  to  all  parts  of  the  church,  Gibson, 
Cod.  Jur.  Eccl.  Angl.  224 ;  Oliphant  on  Pews,  p.  8,  where  the  authori- 
ties are  collected.  [Chaknell,  B.,  referred  to  Morgan  v.  Curtis,  3  Man. 
&  R.  889,  there  cited.1 

Bridge^  in  reply. — Jarratt  v,  Steele,  8  Phillim.  167,  170,  only  estab- 
lishes that  the  Ecclesiastical  Court  will  protect  the  right  of  the  vicar  as 
against  a  wrongdoer  who  interferes  with  the  fabric  of  the  church. 
Rich  V.  Bushnell,  4  Hagg.  Eccl.  R.  166,  merely  shows  that  the  lay 
rector's  rights  over  the  chancel  may  be  limited  as  regards  the  Ordinary. 
It  is  not  correct  to  say  that  by  custom  the  rector  repairs  the  chancel  and 
the  inhabitants  the  church,  for  in  ancient  times  the  repair  of  the  whole 
church  was  in  the  person  who  received  the  tithes.  [Erle,  C.  J. — That 
was  in  the  time  when  the  tithes  also  maintained  the  poor.]  When  the 
parishioners  obtained  a  right  to  seats  in  the  body  of  the  church,  it  natu- 
*1181  '^''y  became  their  duty  to  repair  it,  but  '''the  original  right  of 
-I  the  rector  to  repair  the  chancel  remained  as  in  the  earliest  times. 
Rex  V.  Hickman,  2  East,  P.  C.  651, (a)  is  an  authority  that,  on  an  in- 
dictment for  stealing  lead  from  the  body  of  a  church,  the  property  may  be 
laid  in  the  vicar ;  but  it  appears  that  many  of  the  Judges  thought  that, 
under  the  stat.  4  G.  2,  c.  82,  on  which  that  indictment  was  framed,  the 
property  need  not  be  laid  in  any  one. 

Erle,  C.  J. — This  is  an  action  of  trespass  by  a  lay  rector  against  a 
vicar  for  taking  the  lock  off  a  door  leading  into  a  parish  church,  which 
lock  is  claimed  by  the  rector  as  his  property ;  and  the  substance  of  the 
plea  I  take  to  be,  that  the  defendant,  as  vicar,  claims  a  right  to  go  into 
all  parts  of  the  church  and  pass  in  and  out  through  any  of  its  doors  at 
all  times ;  and  as  the  rector  put  a  lock  on  one  of  them  in  order  to  pre- 
vent his  passing  through  what  I  call  one  of  the  public  doors  of  the 
church,  the  vicar  had  a  right  to  put  an  end  to  that  obstruction,  so  as  to 
have  free  ingress  and  egress.  This  was  ruled  a  valid  defence  in  the 
Court  below,  and  we  are  of  opinion  that  their  judgment  ought  to  be 
affirmed. 

In  coming  to  this  conclusion,  I  do  not  mean  to  go  into  the  questions 
which  have  been  raised  as  to  the  rights  of  the  rector  relative  to  the 
freehold  which  he  may  have  in  the  chancel,  or  into  the  various  rights 
of  property  which  he  may  have  in  the  church,  or  into  the  different  cus- 
toms in  different  parishes  on  these  subjects.  No  such  matters  are  in- 
volved in  the  consideration  of  the  plea  before  us.  For  that  plea  is 
^^24-1  founded  on  a  claim  of  *right  on  the  part  of  the  minister  who  has 
-J  duties  to  perform  in  the  church:  and  I  do  not  think  that  I  can 
express  his  rights  better  than  in  the  language  of  Sir  John  Nicholl  ia 

(a)  And  mora  follj  593 ;  i.  c.  1  Leaoh  C.  C.  S18. 
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the  ease  of  Jarratt  v.  Steele,  S  Phillim.  167|  169,  170,  which  was  re- 
ferred to  by  the  Court  below : — "  AH  persons  ought  to  understand  that 
the  sacred  edifice  of  the  church  is  under  the  protection  of  the  Ecclesi- 
astical laws  as  they  are  administered  in  these"  (t.  e,  the  Ecclesiastical) 
Courts ; — that  the  possession  of  the  church  is  in  the  minister  and  the 
charehwardens ; — and  that  no  person  has  a  right  to  enter  it  when  it 
is  not  open  for  Divine  service,  except  with  their  permission,  and  under 
their  authority.''  That  is  a  perfectly  sound  exposition  of  the  law  in 
the  temporal  as  well  as  in  the  Ecclesiastical  Courts.  The  domus  man- 
sionalis  Omnipotentis  Dei,  3  Inst.  64,  is  not  to  be  turned  from  the  pur- 
pose which  that  name  expresses,  and  the  minister  apd  churchwardens 
are  entitled  to  possession  of  the  church  and  to  have  free  access  to  it 
at  all  times.  It  is  not  necessary  to  consider  what  would  be  the  rights 
of  the  vicar  if  part  of  the  fabric  were  wilfully  damaged  ;  my  judgment 
proceeds  entirely  on  the  principle  laid  down  by  Sir  John  Nicholl  to 
which  I  have  referred. 

And  no  doubt,  taking  into  consideration  the  history  of  the  church, 
if  any  one  part  of  the  fabric  be  more  subject  to  the  rights  of  the  vicar 
than  another  it  should  be  the  chancel,  seeing  that  it  was  peculiarly  ded- 
icated to  the  performance  of  the  Divine  offices. 

Williams  and  Willes,  JJ.,  and  Channell,  B.,  concurring. 

Judgment  amrmed« 


[*CATOR  V.  Board  of  Works  for  the  LBWISHAM     r*iii; 

DISTRICT.    [JVcw.  28.]  L  ^^^ 

MettopolU  Local  Management  Act,  18  S  19  Vici.  e,  ITO.^Disiriet  Board.-^PbUuiUm 
ofwaXer  in  land  of  another  peraon.^^ Action. — Compensation. 

1.  A  D^<triei  Botrd  of  Works,  eonstitnted  nnder  The  Metropolia  Loetl  Managemeiit  Act, 
18  ft  19  Vie^.  e.  120,  are  not  empowered  bj  thet  Aet  to  pollute  water  flowing  through  the  land 
of  another  peisoa,  «od  are  therefore  liable  to  an  aetion  at  the  suit  of  the  owner  of  the  land 
tkroagh  which  it  'Howe,  who  ii  consequently  not  hound  to  proceed  for  redress  bj  seelcing  com- 
ptniation  under  that  »tatnte.  Per  the  Exchequer  Chamber,  consisting  of  Erie,  0.  J.,  Bjlei 
sad  Keating,  JJ.,  and  Channell  and  Bramwell,  BB. ;  diss.  Polloclt,  C.  B.,  and  Pigott,  B. 

2.  It  makes  no  difference  in  this  respect  that  the  works  executed  bj  the  District  Board  wer« 
neoetisry  for  the  abatement  of  a  nuisance,  even  in  the  land  of  the  party  injured.    Id. 

3.  Nor  that  the  water  thus  polluted  lay  outside  the  district  orer  which  the  authority  of  tha 
Diitriet  Board  extended.  Id» ;  rerersing  the  decision  of  the  Queen's  Bench,  consisting  of  Coek- 
bon,  C.  J.,  and  Blackburn,  J. 

4.  Qmare,  whether  the  Metropolitan  Board  of  Works  are  so  empowered  by  the  Act? 

This  action,  commenced  on  the  8d  Jane,  1862,  was  for  permanently 
foaling  and  polluting  a  certain  stream  and  a  certain  vatercoarse,  in  the 
county  of  Kent,  called  The  Poole  River  and  The  County  Bridge  Stream 
respectively,  flowing  through  certain  land  the  reversion  of  which  was  in 
the  plaintiff,  to  his  injury  as  such  reversioner. 

The  defendants  pleaded  not  guilty :  that  the  plaintiff  was  not  possessed 
of  the  reversion  :  that  he  was  not  entitled  to  the  flow  of  the  stream  and 
watercourse  without  being  fouled  or  polluted :  and  a  justification  under 
The  Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120. 

The  plaintiff  joined  issue  on  the  first  three  pleas :  and  to  the  fourth 
new  assigned  for  grievances  committed  in  excess  of  the  alleged  rights 
and  powers  in  that  plea  ^mentioned  and  on  other  occasions,  and  r^i-ta 
for  other  purposes  tJian  those  therein  referred  to.  ^ 
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The  defendants  pleaded  not  gailty  to  the  new  aBSignment,  and  issue 
was  joined  upon  it. 

At  the  Kent  Summer  Assizes  in  1862,  a  verdict  was  by  consent 
entered  for  the  plaintiff,  subject  to  a  case  to  be  settled  by  a  barrister, 
by  whom  the  following  special  case  was  settled  accordingly. 

The  plaintiff  is  owner  of  the  reversion  of  certain  lands  through  which 
flows  a  stream  called  The  Poole  River,  and  of  a  watercourse  which  is 
known  by  the  name  of  The  County  Bridge  Stream.  The  defendants 
are  the  Board  of  Works  for  the  Lewisham  District,  constituted,  on  the 
1st  of  January,  1856,  under  The  Metropolis  Local  Management  Act, 
18  k  19  Vict.  c.  120. 

The  Poole  River  is  a  natural  stream  of  considerable  width  and  depth. 
The  County  Bridge  Stream  flows  in  a  deep  dike  or  ditch,  and  except  in 
wet  weather  is  narrow  and  shallow.  The  plaintiff's  landb  are  not  with- 
in the  defendants'  district,  nor  within  the  area  to  which  The  Metropolia 
Local  Management  Act  applies. 

The  injury  of  which  the  plaintiff  complains  is  the  pollution  of  the 
County  Bridge  Stream  and  the  Poole  River,  by  the  discharge  through 
sewers  constructed  by  the  defendants  of  large  quantities  ot  filth  into 
the  watercourse  called  the  County  Bridge  Stream,  which  joins  the  Poole 
River  at  a  point  about  400  yards  from  the  outfall  of  the  sewers.  It  is 
admitted  that  the  flow  of  filth  into  the  plaintiff's  watercourse  and 
stream  is  such  an  injury  to  the  reversion  as  would  entitle  him  to  main- 
tain this  action  if  the  remedy  by  action  be  not  taken  away  by  Tb 
Metropolis  Local  Management  Act,  1855. 

^^271  *Prior  to  the  year  1852,  but  few  houses  had  been  built  in  tbe 
-■  district  over  which  the  jurisdiction  of  the  defendants  as  a  Board 
of  Works  now  extends.  The  sewage  from  some  of  those  houses  escaped 
either  by  open  drains  cut  for  the  purpose,  or  by  percolation  through  the 
soil  into  open  vatercourses.  These  watercourses  had  a  common  outfall 
through  a  culvert,  which  has  existed  for  more  than  twenty  years,  into 
The  County  Bridge  Stream,  and  a  small  quantity  of  the  sewage  which 
escaped  into  the  watercourses  was  carried  into  The  County  Bridge 
Stream  and  thence  into  The  Poole  River,  but  without  fouling  either  to 
any  appreciable  extent. 

In  the  year  1862,  the  erection  of  the  Crystal  Palace  at  Sydenham 
was  commenced,  and  in  that  and  the  following  years  a  great  number  of 
new  houses  were  built  within  the  defendants*  district.  A  great  portion 
of  the  sewage  from  The  Crystal  Palace  and  from  the  new  houses  was 
carried  off  in  the  same  manner  as  the  drainage  of  the  houses  pre- 
viously built,  viz.,  through  the  open  watercourses  and  thence  through 
the  culvert  before  mentioned  into  The  County  Bridge  Stream.  The  flow 
of  sewage  into  The  County  Bridge  Stream  was  in  consequence  increased, 
and  the  effect  was  to  pollute  the  latter  and  also  The  Poole  River  to  an 
appreciable,  but  not  to  a  serious  extent. 

The  open  watercourses  continued  to  be  used  for  the  drainage  of  a 
largo  number  of  buildings  within  the  defendants*  district  down  to  the 
year  1859.  About  that  time  the  condition  of  the  watercourses  had  be- 
come a  serious  nuisance  to  the  inhabitants  of  the  district.  Large  quan- 
tities of  filth  accumulated  in  them,  the  effluvia  from  which  were  of  the 
*1181  ^^^^^  description,  and  in  many  places  *the  adjacent  soil  was 
-'  overflowed  and  saturated  with  offensive  matter. 
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In  order  to  pnt  an  end  to  the  further  use  of  the  open  watercoorsee 
for  parposes  of  drainage,  and  to  provide  efficient  means  for  the  drainage 
of  the  whole  district,  the  defendants,  in  the  years  1859  and  1860, 
caused  a  number  of  underground  sewers  to  be  constructed,  the  opera- 
tion of  which,  as  regards  the  plaintiff's  stream  and  watercourse,  is  the 
subject  of  complaint  in  this  action. 

In  many  instances,  the  defendants'  sewers  run  in  the  same  direction 
and  follow  nearly  the  same  course  as  the  old  watercourses.  The  outfall 
of  both  is  the  same,  viz.,  through  the  before-mentioned  culvert  into  The 
County  Bridge  Stream.  The  mouth  of  the  culvert  is  within  the  area 
of  the  defendants*  jurisdiction,  but  is  very  close  to  the  boundary. 

In  addition  to  the  sewers  constructed  by  the  defendants,  the  de- 
fendants further  adopted  into  their  plan  of  drainage,  and  took  under 
their  control,  certain  underground  sewers  which  had  been  constructed 
for  the  drainage  of  houses  built  by  The  Anerly  Building  Society  on  an 
estate  within  the  defendants'  district  called  The  Anerly  Building  Estate. 
They  had  been  originally  constructed  in  the  year  1866  with  an  outfall 
into  one  of  the  open  watercourses  before  mentioned.  In  the  year  1859 
the  defendants  provided  a  new  outfall  for  them  into  a  sewer  which  they 
had  substituted  for  the  wfTtercourse. 

The  new  system  of  sewers  adopted  by  the  defendants  has  prevented 
the  accumulation  and  flow  of  filth  in  the  open  watercourses  and  has 
effectually  provided  for  the  drainage  of  the  defendants'  district,  but  the 
quantity  of  *filth  carried  into  The  County  Bridge  Stream  and  r*-f -iq 
thence  into  The  Poole  River  was,  when  this  action  was  brought,  ^ 
and  still  is,  vastly  in  excess  of  what  had  reached  it  before  the  new 
sewers  were  constructed.  The  effect  of  the  increased  discharge  from 
the  sewers  into  The  County  Bridge  Stream  and  The  Poole  River  is  to 
render  them  foul,  stinking  and  wholly  unfit  for  cattle  or  ordinary 
domestic  purposes. 

The  defendants  contend  that  the  plaintiff's  remedy  for  the  injury 
done  to  his  stream  and  watercourse  is  not  by  action,  but  by  proceedings 
to  obtain  compensation  in  the  manner  provided  by  the  18  &  19  Vict.  c. 
120.  In  support  of  their  contention,  the  defendants  rely  on  sections 
68,  69,  86,  225  and  226  of  the  Act. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the 
circumstances  of  this  case  the  plaintiff  can  maintain  this  action  against 
the  defendants. 

The  question  turned  on  the  two  following  sections  of  The  Metropolis 
Local  Management  Act,  18  ft  19  Vict.  c.  120. 

Sect.  69.  "  The  vestry  of  every  parish  mentioned  in  Schedule  (A.) 
to  this  Act,  and  the  Board  of  Works  for  every  district  mentioned  in 
Schedule  (B.)  to  this  Act,  shall  (subject  to  the  powers  by  this  Act  vested 
in  the  Metropolitan  Board  of  Works)  from  time  to  time  repair  and  main- 
tain the  sewers  under  this  Act  vested  in  them,  or  such  of  them  as  shall 
not  be  discontinued,  closed  up,  or  destroyed  under  the  powers  herein 
contained,  and  shall  cause  to  be  made,  repaired,  and  maintained  such 
sewers  and  works,  or  such  diversions  or  alterations  of  sewers  and  works, 
as  may  be  necessary  for  effectually  draining  their  parish  or  district,  and 
shall  cause  all  *banks,  wharves,  docks,  or  defences  abutting  on  i-^iqa 
or  adjoining  any  river,  stream,  canal,  pond,  or  watercourse  in  ■- 
tach  parish  or  district  to  be  raised,  strengthened,  or  altered  or  repaired^ 
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where  it  may  be  necessary  so  to  do,  for  effectually  draining,  or  protect- 
ing from  floods  or  inundation  such  parish  or  District ;  and  it  shall  be 
lawful  for  any  such  vestry  or  District  Board  to  carry  any  such  sewers 
or  works  through,  across,  or  under  any  turnpike  road,  or  any  street  or 
place  laid  out  as  or  intended  for  a  street,  or  through  or  under  any  cellar 
or  vault  which  may  be  under  the  pavement  or  carriageway  of  any  street, 
and  into,  through,  or  under  any  lands  whatsoever,  making  compensation 
for  any  damage  done  thereby  as  hereinafter  provided ;  and  it  shall  be 
lawful  for  any  such  vestry  or  District  Board  from  time  to  time  to 
enlarge,  contract,  raise,  lower,  arch  over,  or  otherwise  improve  or  alter 
all  or  any  of  the  sewers,  watercourses,  and  works  which  shall  be  from 
time  to  time  vested  in  them  or  subject  to  their  order  and  control,  and 
to  discontinue,  close  up,  or  destroy  such  of  them  as  they  may  deem  to 
have  become  unnecessary:  Provided  always,  that  no  new  sewer  shall  be 
made  without  the  previous  approval  of  the  Metropolitan  Board  of 
Works :  Provided  also,  that  the  discontinuance,  closing  up,  destruction, 
or  alteration  of  any  vewer  as  aforesaid  shall  be  done  so  as  not  to  create 
a  nuisance ;  and  if  by  reason  thereof  any  person  shall  be  deprived  of 
the  lawful  use  of  any  covered  sewer,  it  shall  be  the  duty  of  the  vestry 
or  District  Board  to  provide  some  other  seiner  or  a  drain  as  effectual 
for  his  use  as  the  sewer  of  which  he  is  so  deprived :  Provided  also,  that 
where  the  vestry  or  District  Board  alter  any  sewer,  or  provide  a  new 
*1^11  ^^^^^  *^^  substitution  for  a  sewer  discontinued,  closed  up,  or 

^  destroyed,  they  may  contract  or  otherwise  alter  the  private 
drains  communicating  with  the  sewer  so  altered,  or  with  the  sewer  so 
discontinued,  closed  up,  or  destroyed,  or  may  close  up  or  destroy  such 
private  drains,  and  provide  new  drains  in  lieu  thereof,  as  the  circum- 
stances of  the  sewerage  may  appear  to  them  to  require,  but  so  that  in 
every  case  the  altered  or  substituted  drain  shall  be  as  effectual  for  the 
use  of  the  person  entitled  thereto  as  the  drain  previously  used." 

Sect.  86.  ^^  Every  vestry  and  District  Board  shall  drain,  cleanse, 
cover,  or  fill  up,  or  cause  to  be  drained,  cleansed,  covered,  or  filled  up, 
all  ponds,  pools,  open  ditches,  sewers,  drains,  and  places  containing  or 
used  for  the  collection  of  any  drainage,  filth,  water,  matter,  or  thing  of 
an  offensive  nature,  or  likely  to  be  prejudicial  to  health,  which  may  be 
situate  in  their  parish  or  district ;  and  they  shall  cause  written  notice 
to  be  given  to  the  person  causing  any  such  nuisance,  or  to  the  owner  or 
occupier  of  any  premises  whereon  the  same  exists,  requiring  him, 
within  a  time  to  be  specified  in  such  notice,  to  drain,  cleanse,  cover,  or  fill 
up  such  pond,  pool,  ditch,  sewer,  drain,  or  place,  or  to  construct  a  pro- 
per sewer  or  drain  for  the  discharge  of  such  filth,  water,  matter,  or  thing, 
or  to  do  such  other  works  as  the  case  may  require ;  and  if  the  person 
to  whom  such  notice  is  given  fail  to  comply  therewith,  the  vestry  or 
Board  shall  execute  such  works  as  may  be  necessary  for  the  abatement 
of  such  nuisance,  and  may  recover  the  lexpenses  thereby  incurred  from 
the  owner  of  the  premises  in  manner  hereinafter  mentioned :  Provided 
always,  that  it  shall  be  lawful  for  such  vestry  or  Board,  where  they 
*1221  ^^^^^  ^^  reasonable,  to  defray  all  or  any  portion  of  *such  ex- 

^  penses,  as  expenses  of  sewerage  are  to  be  defrayed  under  this 
Act :  Provided  also,  that  where  any  work  by  any  vestry  or  District 
Board  done  or  required  to  be  done  in  pursuance  of  the  provisions  of 
this  Act  interferes  with  or  prejudicially  affects  any  ancient  mill,  or  unj 
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right  connected  therewith,  or  other  right  to  the  use  of  water,  fall  com- 
pensation shall  be  made  to  all  persons  sustaining  damage  thereby,  in 
manner  hereinafter  provided,  or  it  shall  be  lawful  for  the  vestry  or 
Board,  if  they  think  fit,  to  contract  for  the  purchase  of  such  mill,  or 
any  such  right  eonnected  therewith,  or  other  right  to  the  use  of  water ; 
and  the  provisions  of  this  Act  with  respect  to  the  purchases  by  the 
vestry  or  JBoard  hereinafter  authorised  shall  be  applicable  to  every  such 
purchase  as  aforesaid." 

Stat.  25  k  26  Vict.  c.  102,  to  amend  the  preceding  Act,  by  its  58th 
section  empowers  the  vestries  and  District  Boards  to  execute  works 
beyond  the  limits  of  the  Metropolis ;  but  this  statute  did  not  come  into 
operation  until  after  the  present  suit  was  commenced. 

The  case  was  argued  in  the  Court  below,  in  Trinity  Term,  1863,  June 
6th,  before  Gockbu&n,  G.  J.,  Wiqhtman,  J.  (who  died  before  the 
judgment),  and  Blackburn,  J. 

Biwill  (i^A  and  Murphy  with  him),  for  the  plaintiff. — The  great 
object  of  The  Metropolis  Local  Management  Act,  18  k  19  Vict.  c.  1*20, 
was  to  prevent  nuisances,  public  or  private ;  whereas,  the  construction 
sought  to  be  put  on  it  by  the  defendants  would  tend  to  legalize  them 
when  created  by  themselves.  The  statute  having  provided  for  the 
constitution  of  vestries,  sect.  2,  and  the  formation  of  parishes  into 
districts,  and  the  ^constitution  of  District  Boards,  sects.  81,  32,  rttioQ 
88,  42,  68,  vests  all  sewers  in  them,  except  the  main  sewers.  ^ 
Sect.  69  then  directs  the  vestries  and  District  Boards  (subject  to  the 
powers  vested  in  the  Metropolitan  Board  of  Works)  to  repair  and  main- 
tain the  sewers  so  vested  in  them,  &c.,  but  in  such  a  manner  **  as  not  to 
create  a  nuisance."  By  sect.  72  they  are  to  cause  sewers  to  be  ^'  con- 
structed, covered,  and  kept  so  as  not  to  be  a  nuisance  or  injurious  to 
health."  By  sect.  86  they  are  to  ^*  drain,  cleanse,  cover,  or  fill  up,  &c,, 
all  ponds,  pools,  open  ditches,  sewers,  drains,  and  places  containing  or 
used  for  the  collection  of  any  drainage,  filth,  water,  matter,  or  thing 
of  an  offensive  nature,  or  likely  to  be  prejudicial  to  health,  which  may 
be  situate  in  their  parish  or  district."  By  sect.  185  the  main  sewers 
of  the  Metropolis  are  vested  in  the  Metropolitan  Board  of  Works,  with 
power  to  make  sewers,  and  the  Board  shall  cause  the  sewers  vested  in 
them  to  be  **  constructed,  covered,  and  kept  so  as  not  to  be  a  nuisance 
or  injurious  to  health ;"  and  by  sect.  138  they  may  make  orders  for 
controlling  the  vestries  and  District  Boards  in  the  construction  of 
sewers,  &c. 

The  compensation  clauses  of  sects.  69  and  86  only  apply  to  works 
legalized  by  the  Act.  If  the  vestry  or  District  Board  are  not  em- 
powered to  create  nuisances  within  their  own  district,  still  less  are 
they  empowered  to  affect  by  nuisance  what  lies  beyond  it.  Until  the 
snlMequent  Act,  25  &  26  Vict.  c.  102,  s.  58,  their  powers  were  limited 
to  that  district. 

MeUUh  {Raymond  with  him),  contrft. — The  plaintiff  had  no  right  to 
sue  the  defendants,  his  sole  remedy  for  what  was  done  being  by  applica- 
tion for  compensation  ^under  the  statute.  If  the  defendants  had  r^-toA 
cut  off  his  supply  of  water  he  could  have  had  no  other  remedy,   ^ 
and  it  is  impossible  to  distinguish  the  cases.     The  circumstance  of  the 

flaintiff 's  land  lying  outside  the  defendants'  district  makes  no  difference, 
(esides,  this  is  at  most  a  private  nuisance,  for  it  is  not  stated  that  what 
B,  4  S.,  VOL.  y. — 6 
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was  done  was  injurious  to  health.  [He  cited  Stainton  v.  Woolryoh,  28 
Beav.  225,  Reg.  v.  The  Metropditan  Board  of  Works,  3  B.  &  S.  710  (E.  C. 
L.  R.  vol.  113),  and  Chasemore  v.  Richards,  7  H.  L.  C.  849,  and  Black- 
burn, J.,  referred  to  Com.  Dig.  AeHan  upon  the  due  far  a  Nuieanee.'] 

Bovillj  in  reply. — The  Legislature  could  not  have  intended  that  a 
vestry  or  District  Board  should  have  a  right  to  discharge  their  sewaee 
bodily  over  a  neighbouring  district.  Here  the  polluted  water  must  be 
injurious  to  health,  for  it  was  polluted  so  as  to  be  unfit  for  cattle  or 
domestic  purposes.  [He  cited  Reg.  v.  The  Guardians  of  the  Epsom 
Union,  11  W.  R.  5987]  Our.  adv.  vult 

The  judgment  of  the  Court  was  delivered  at  the  Sittings  in  banc 
after  Hilary  Term,  1864,  on  the  22d  February,  by 

Blackburn,  J. — In  this  case,  which  was  heard  before  my  Lord 
Chief  Justice,  the  late  Mr.  Justice  Wightman,  and  myself,  and  in 
which  no  decision  had  been  come  to  prior  to  the  death  of  our  late 
lamented  colleague,  I  have  now  to  deliver  the  judgment  of  the  remaining 
^12^1  ™^°^^®^^  ^^  ^^^  Court.  We  have  come  to  the  conclusion,  though 
-J  *not  without  some  hesitation,  that  our  judgment  should  be  for 
the  defendants. 

The  point  may  be  very  shortly  stated.  The  drainage  of  the  district 
of  Lewisham  has  for  many  years  been  carried  into  a  stream  called  The 
County  Bridge  Stream,  which  stream  flows  into  a  river  called  The  Poole 
River ;  both  of  which  in  their  progress  onward  flow  through  land  be- 
longing to  the  plaintiff,  beyond  the  limits  of  the  Lewisham  district.  The 
population  and  the  number  of  houses  in  a  part  of  the  Lewisham  dis- 
trict having  of  late  years  greatly  increased,  and  the  want  of  additional 
drainage  having  occasioned  an  accumulation  of  offensive  matter,  caus- 
ing serious  inconvenience,  the  defendants,  the  Board  of  Health  for  the 
district,  executed  the  drainage  works  stated  in  the  case,  availing  them- 
selves, as  heretofore,  of  The  County  Bridge  Stream  to  carry  off  the 
sewage  matter.  The  effect  of  the  additional  and  more  effective  drainage 
has  been  to  cause  a  quantity  of  offensive  matter  to  pass  down  into  The 
County  Bridge  Stream  and  Poole  River,  sufficient  to  pollute  the  water, 
which  before  was  affected  by  the  drainage  only  in  an  inappreciable 
degree,  to  such  an  extent  as  to  cause  substantial  injury  to  the  plaintiff. 
It.  is  not  disputed  that  for  such  injury  the  plaintiff  is  entitled  to  compen- 
sation ;  but  the  question  is,  whether  his  remedy  is  by  action  or  by  pro- 
ceeding to  obtain  compensation  under  the  86th  section  of  the  18  k  19 
Vict.  c.  120. 

The  drainage  works  executed  by  the  defendants  were  beyond  all  ques- 
tion such  as  they  were  authorized,  and  indeed  required,  to  make;  and 
it  cannot,  we  think,  be  disputed  that,  had  the  damage  to  the  plaintiff 
occurred  within  the  district,  the  only  redress  to  which  he  would  have 
inioai  ^^^^  entitled  would  have  been  compensation  under  *the  86th 
J  section  of  18  &  19  Vict.  c.  120.  For  it  is  plain  that  that  section 
contemplates  and  provides  for  the  possibility  of  damage  being  done  to 
water-rights  by  the  execution  of  sewerage  works,  it  would  comprehend 
a  case  in  which  a  stream  was  polluted  by  offensive  matter  being  dis- 
charged into  it.  But  it  is  contended  for  the  plaintiff  that  the  authority 
and  powers  of  the  District  Board  to  carry  out  the  drainage  of  the  dis- 
trict is  confined  to  the  limits  of  the  district,  and  that  they  are  not 
authorized  to  do  anything  which  shall  cause  an  injury  to  those  who  are 
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beyond  the  local  boundary  of  their  jurisdiction.  And  the  58th  secftioti 
of  the  Bttbaequent  Act  25  ft  26  Vict.  c.  102,  is  referred  to  aa  showing  that 
anch  a  Board,  in  the  absence  of  express  statutory  enactment,  would 
have  no  authority  beyond  the  limits  of  the  district  for  which  they  are 
appointed. 

It  is,  however,  to  be  observed  that  the  58th  section  of  the  25  ft  26 
Vict.  c.  102  has  reference  to  toorks  to  be  executed  beyond  the  limits  of 
the  district,  not  to  an  injury  arising  without  the  district  for  works  exe-^ 
cuted  within  it.  Here  all  that  has  been  actually  done  by  the  District 
Board  has  been  done  within  their  district.  The  injury  of  which  the 
plaintiff  has  reason  to  complain  is  only  a  consequence  of  what  has 
been  done  within  the  district,  and,  so  far  as  the  district  itself  is  con- 
cerned, rightfully  done.  Now  the  words  of  the  86th  section  of  the 
18  ft  19  Vict.  c.  120  are  sufficiently  large  to  embrace  an  injury  done 
by  the  pollution  of  a  stream,  whether  within  the  local  limits  of  the  dis- 
trict or  without.  And  to  hold  that  the  present  case  does  not  fall  within 
the  provision  would  be  virtually  to  establish  that  no  District  Board  or 
vestry  could  ever  avail  themselves  for  the  purpose  of  drainage  of  a 
stream  flowing  beyond  the  local  limits,  if  any  damage  should  r^-ioir 
*occur  to  proprietors  or' occupiers  farther  down  the  stream.  For,  ^ 
if  the  work  causing  such  injury  beyond  the  boundarr  ceases,  because 
of  such  injury,  to  be  within  tne  powers  of  the  local  authority,  and 
therefore  is  actionable,  the  injury  being  a  continuing  one  fresh  actions 
might  from  time  to  time  be  brought,  and  the  work  causing  the  damage 
would  have  to  be  undone.  We  cannot  think  that  the  Legislature 
intended  to  place  this  restraint  on  the  powers  conferred  by  the  Act^ 
and  we  think  therefore  that  it  will  be  safer  and  better  so  to  construe 
the  Act  as  to  make  the  powers  of  the  local  authority  and  the  provisions 
for  compensation  embrace  such  a  case  as  the  present. 

It  follows  that  the  proceeding  by  action  was  not  open  to  the  plaintiff^ 
ind  consequently  that  our  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

The  plaintiff  having  brought  error  on  this  judgment,  the  case  was 
argued  on  the  26th  November. 

Luih  {Murphy  with  him),  for  the  plaintiff. — Stat.  18  ft  19  Vict.  c. 
120,  does  not  enable  a  vestry  or  District  Board  to  convert  into  a  sewer 
the  stream  of  another  person,  either  within  or  without  their  district. 
The  Metropolitan  Board  of  Works,  the  jurisdiction  given  to  whom  by 
this  statute  is  larger,  seeing  that  the  main  sewers  are  vested  in  them, 
Beet.  185,  and  that  they  may  execute  works  beyond  the  limits  of  the 
Metropolis,  have  no  such  power;  still  less  have  vestries  or  District 
Boards,  *in  whom  ail  other  sewers  are  vested ;  sects.  68,  69,  86,  r^-toa 
and  Sche«Iule  (D.) ;  especially  as  they  may  drain  into  the  main  ^ 
drains,  or  transfer,  if  they  please,  their  powers  to  the  Metropolitan 
ijoanl :  sect.  89.  Whatever  land  or  water  these  vestries  or  Boards  want 
for  the  purpose  of  drainage  they  may  purchase  by  agreement  with  the 
proprietors :  sects.  150,  151.  While  tne  statute  empowers  these  Boards 
and  vestries  to  cover  offensive  drains  and  compel  tne  owners  to  carry 
away  the  filth,  it  never  intended  that  they  should  create  nuisances,  es- 
pecially in  cases  like  the  present  where  no  necessity  is  found  for  so 
doing.    The  defendants  might  as  well  claim  a  right  to  pour  their  sewage 
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over  the  plaintifTs  field,  to  the  ruin  of  the  land  for  building  and  other 
parposes,  and  then  compel  him  to  carry  the  sewage  away. 

An  analogous  construction  has  been  put  on  The  Public  Health  Act, 
1848,  11  &  12  Vict.  c.  68 :  The  Manchester,  &c.  Railway  Company  v. 
The  Worksop  Board  of  Works,  28  Beav.  198;  and  the  Towns  Im- 
provement Glauses  Act,  1847,  10  &  11  Vict.  c.  84;  The  Attorney-Gen- 
eral V,  The  Council  of  the  Borough  of  Birmingham,  4  E.  &  J.  528. 

MeUiih  {Bere$fard  with  him),  control. — The  defendants  did  nothing 
more  than  the  statute  directed  them  to  do  by  sect.  86,  and  consequently 
the  only  remedy  the  plaintiff  has  is  by  claiming  compensation  under  it. 
They  are  ordered  by  that  section  to  cover  sewers,  and  direct  other  per- 
sons to  do  so.  For  the  sewage  there  must  still  be  an  outfall  somewhere,  . 
and  no  power  is  given  to  them  to  make  contracts  for  its  removal.  It  is 
true  that,  by  one  of  the  provisoes  of  sect.  69,  they  are  prohibited 
m\oq-]  *from  creating  nuisances,  but  that  only  applies  to  nuisances 

-1  caused  by  discontinuing  sewers,  and  even  then  only  to  such  as  ' 
are  of  a  public  nature,  which  the  sewers  here  are  not  found  to  be.  If 
the  works  had  cut  the  stream  off  altogether  the  remedy  must  have  been 
by  compensation. .  In  compensation  cases  for  injuries  caused  by  railways 
or  otherwise,  no  distinction  is  ever  made  between  injuries  done  inside 
and  outside  a  district.  It  is  true  the  Metropolitan  Board  have  power 
tinder  this  Act  to  carry  their  works  beyond  the  Metropolitan  district ; 
but  that  only  applies  to  the  main  drains,  for  which  the  whole  Metropolis 
may  be  taxed.  The  cases  which  have  been  cited  turned  altogether  on 
the  provisions  of  the  particular  statutes  under  which  they  were  decided. 
[He  cited  Chasemore  v,  Richards,  7  H.  L.  C.  849.1 

Ltiihj  in  reply. — As  to  securing  an  outfall,  if  the  vestry  or  District 
Board  feels  its  powers  insufficient,  it  may  transfer  them  to  the  Metropol- 
itan Board.  If  they  direct  an  owner  to  cover  an  open  sewer  he  would 
be  entitled  to  compensation  under  this  Act.  Sect.  86  gives  no  power  to 
purchase  land  otU  of  the  district,  even  supposing  the  Board  could  do  so 
within  it. 

Our.  adv.  vuft. 
!    There  being  a  difference  of  opinion  on  the  bench,  the  following  judg- 
ments were  now  delivered. 

.  PiaoTT,  B. — This  was  an  appeal  from  a  judgment  of  the  Queen's 
Bench  upon  a  special  case.  The  material  facts  stated  by  the  case  are, 
that  the  plaintiff  was  the  owner  of  lands  through  which  flowed  the  Poole 
*1301  ^^^^^  *9Lnd  a  watercourse  called  The  County  Bridge  Stream. 
-I  The  defendants  are  the  Board  of  Works  for  the  Lewisham  Dis- 
trict, constituted,  on  the  Ist  January,  1856,  under  The  Metropolis  Local 
Management  Act,  18  k  19  Vict,  c.  120.  The  plaintiff*s  lands  are  not 
within  the  defendant's  district,  nor  within  the  area  of  The  Metropolis 
Local  Management  Act. 

The  plaintiff  complains  of  the  pollution  of  The  County  Bridge  Stream 
and  The  Poole  River  by  the  discharge,  through  sewers  constructed  by 
the  defendants,  of  filth  into  the  watercourse  which  joins  The  Poole 
River,  400  yards  from  the  outfall  of  the  sewers.  Prior  to  1852  there 
were  few  houses  in  the  district  of  the  defendants,  and  only  a  small 
quantity  of  the  sewage  found  its  way  by  open  watercourses  through  « 
culvert,  which  had  existed  for  more  than  twenty  years,  into  The  County 
Bridge  Stream,  and  thence  into  the  Poole  River,  but  without  fouling 
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them  to  any  appreciable  extent.  In  1852  and  subsequently  the  houses 
have  greatly  increased,  and  the  sewage  was  carried  off  in  the  same  way 
through  the  same  open  watercourses  and  culvert,  and,  being  increased, 
the  effect  was  to  pollute  the  stream  and  Poole  River  to  an  appreciable 
but  not  serious  extent.  But  in  1859  the  open  watercourses  had  become 
a  serious  nuisance  to  the  inhabitants  of  the  district.  Large  quantities 
of  filth  accumulated  in  them,  the  effluvia  from  which  were  of  the  worst 
description,  and  in  many  places  the  adjacent  soil  was  overflown  and  sat- 
urated with  offensive  matter.  To  put  an  end  to  the  further  use  of  the 
open  watercourses,  and  to  provide  eflicient  drainsge,  the  defendants,  in 
1859  and  1860,  executed  the  works  mentioned  in  the  case,  availing 
themselves  of  The  County  Bridge  Stream  to  carry  off  the  sewage.  For 
the  drainage  *of  the  houses  of  The  Anerly  Building  Society,  r^ci  o^i 
which,  since  1856,  had  been  drained  into  one  of  the  open  water-  ^ 
.courses,  the  defendants  had  also  made  an  outfall  into  a  sewer  which  was 
by  them  substituted  fof  the  watercourse.  The  effect  of  the  new  and 
additional  drainage  made  by  them  has  been  to  cause  a  quantity  of  offen- 
sive matter  to  pass  into  The  County  Bridge  Stream  and  Poole  River,  to 
an  extent  to  cause  a  substantial  injury  to  the  plaintiff's  streams,  but  it 
has  effectually  provided  for  the  drainage  of  the  defendants'  district. 
For  the  injury  so  caused  the  plaintiff  brought  this  action,  which  resulted 
in  the  statement  of  this  special  case. 

The  defendants  contend  that  the  plaintiff  is  not  entitled  to  maintain 
an  action,  but  must  proceed  for  compensation  for  his  injury  under  the 
86th  section  of  stat.  18  &  19  Vict.  c.  120.  It  cannot  be  disputed  that, 
he  is  entitled  to  be  compensated  in  some  way,  and  the  question  which 
we  have  to  determine  really  depends  on  the  proper  construction  which 
shall  be  put  upon  that  statute. 

In  my  judgment  the  effect  of  the  86th  section  of  that  statute  is  to 
throw  upon  the  District  Board  the  duty  of  draining  and  covering  the 
open  watercourses  which  are  above  described,  and  it  gives  them  power  to 
do  so  by  such  works,  to  be  constructed  in  their  own  district,  as  are  neces* 
sary  for  the  abatement  of  the  nuisances.  The  mode  of  doing  the  work 
is  not  pointed  out ;  but  the  District  Board  are  left  to  do  what  is  neces- 
sary, by  draining,  cleansing,  covering,  or  filling  up.  I  think  also  that 
the  works  for  draining  the  new  houses  of  The  Anerly  Building  Estate 
are  not  distinguishable  from  the  rest.  They  are  within  the  district,  and 
were  previously  drained  by  means  of  one  of  the  open  watercourses,  and 
which  was  a  nuisance  there.  So  far  then  as  the  works  which  have  been 
^constructed  within  their  district  are  concerned,  it  appears  to  me  r^-i  oo 
that  they  are  authorized  by  the  statute.  ^ 

I  now  come  to  consider  the  question  of  the  outfall  into  the  streams  of 
the  plaintiff,  the  lawfulness  of  which  depends  upon  the  language  of  the 
proviso.  That  language  appears  to  me  laree  enough  to  include  every 
mode  in  which  water-rights  may  be  prejudicially  affected  by  sewering 
works,  and  I  cannot  distinguish  between  streams  within  or  without  the 
local  district.  It  is  true  there  is  no  express  permission  given  to  use 
watercourses  for  outfalls,  nor  in  my  opinion  was  it  to  be  expected  that 
there  would  be,  but  on  the  other  hand  there  is  no  prohibition  on  the 
subject,  although  the  Legislature  must  be  taken  to  have  been  well  aware 
of  the  universal  custom  to  drain  towns  by  these  outfalls.  I  therefore 
think  that  I  am  justified  in  construing  the  provisions  of  this  legislation 
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(so  far  as  the  language  used  will  admit  of  it),  with  reference  to  the  exist* 
ing  and  well  known  state  of  things  at  the  time,  and  in  my  opinion  the 
terms  used  in  the  proviso  include  cases  of  polluting  water  by  throwing 
the  sewage  matter  into  it.  The  150th  section  rather  supports  this  view, 
bj  empowering  District  Boards  to  contract  for  the  removal  of  weirs  or 
other  obstructions  to  the  flow  of  water  *'  whereby  sewerage  or  drainage 
is  interrupted  or  impeded."  Mr.  Lu9h  argued  that  the  proviso  would 
be  satisfied  by  our  holding  that  the  interference  meant  to  include  ob- 
struction, but  not  pollution,  of  water.  I  cannot,  however,  see  any  rea- 
son for  such  a  distinction,  or  that  we  are  justified  in  putting  an  arbitrary 
limit  to  the  plain  language  employed.  Indeed  it  seems  to  me  that,  bear- 
ing in  mind  that  sewering  is  the  subject-matter  of  the  legislation,  when 
the  statute  contemplates  water-rights  being  prejudicially  affected  thereby, 
*l^ft1  *^^  ^ould  be  more  likely  to  point  to  pollution  as  the  prejudidal 
^  cause  than  to  obstruction  or  other  interference.  I  think  that  to 
adopt  Mr.  IaibKb  argument  would  be  a  virtual  repeal  of  this  section, 
for,  without  even  increasing  the  area  of  the  drainage,  the  District  Board 
would,  by  merely  converting  an  open  course  into  a  barrel  drain,  so  con- 
fine the  sewage  matter  and  prevent  percolation  that  the  nuisance  at  the 
outfall  would  be  increased,  and  the  liability  to  an  action  thus  incurred. 
In  fact  it  is  to  this,  as  one  cause  in  connection  with  the  increase  of  new 
houses  in  the  district,  that  the  plaintiff's  injury  is  attributable,  for  the 
District  Board  have  not  changed  the  course  of  the  sewers  or  the  point 
of  outfall.  The  case  does  not  state  that  the  defendants  could  have  sent 
the  overflow  in  any  other  direction. 

By  the  view  I  take,  I  believe  that  I  am  giving  effect  to  the  language 
and  intention  of  the  Legislature,  who  have  taken  care  that  no  private 
rights  shall  be  affected  without  ample  compensation.  The  plaintiff  may 
be  deprived  of  the  private  enjoyment  of  his  property  to  some  extent, 
but  he  is  only  in  the  condition,  now  daily  acted  upon,  of  being  called 
upon  to  yield  a  private  right  for  the  public  benefit,  and  for  as  full  a 
compensation  as  a  jury  may  please  to  give  him.  The  judgment  of  the 
Queen's  Bench  ought  therefore  in  my  opinion  to  be  affirmed ;  but  I 
speak  with  diffidence  on  the  subject,  finding  so  many  of  my  learned 
brethren  take  a  contrary  view. 

Btles,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court.  The  question  is,  whether  the  defendants  can  pour 
any  amount  of  sewage  from  their  own  land,  including  the  sewage  of 
any  district  above  them,  into  a  private  stream  situated  beyond  the  limit 
*1341  *of  ^^^ii^  district,  and  I  may  add  at  any  distance  below.  The 
^  consequences  of  such  an  interference  with  the  water  might  be 
not  only  the  pollution  of  the  stream,  but  the  total  annihilation  of  the 
value  of  the  adjoining  land  for  building  purposes,  and  might  subject 
the  owner  of  the  soil  to  an  action,  or  to  a  prosecution  for  a  nuisance. 
To  test  the  result  of  the  interference  of  the  defendants  by  a  strong  case, 
the  power  now  claimed  by  them  would  justify  the  district  adjacent  in 
pouring  the  sewage  of  the  district,  or  the  confluent  sewage  of  much 
more  important  districts,  into  a  stream  like  The  New  River,  from  which, 
a  large  portion  of  the  Metropolis  derives  its  supply  of  water.  One 
would  expect  that  such  a  power  as  this,  if  conferred  on  a  District  Board 
or  vestry,  would  be  at  least  given  by  express  words,  but  no  such  word^ 
are  to  be  found  in  the  18  &  19  Vict.  c.  120,  under  which  the  defendants 
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justify.  Then  if  the  power  exists  at  all,  it  exists  bj  inference.  It  is 
accordingly  urged  that  the  statute  is  imperative  to  compel  the  vestry  or 
Board  to  effect  the  drainage,  and  that  the  drainage  in  this  case  cannot. 
be  otherwise  effected.  Therefore  it  is  said  that  by  inference  the  power 
is  given.  The  necessity  does  not  appear,  nor  indeed  can  it  be  said  that. 
the  necessity  exists  in  the  strict  sense  of  the  word.  Absolute  physical, 
necessity  there  cannot  be.  The  sewage  might  be  removed  in  carts  or 
suitable  vehicles,  however  expensive  the  process.  Nor  does  necessity  in: 
the  lowest  sense  of  the  term  exist,  that  is  a  necessity  of  doing  the  thing 
or  of  accepting  an  alternative  so  expensive  as  to  be  commercially  impos- 
sible. For,  by  sect.  89,  the  District  Board  have  the  option  of  turning 
oyer  the  drainage  to  the  Metropolitan  Board,  who  have  the  power  to 
cut  an  artificial  drain  which  may  effectually  and  harmlessly  p^^oe 
^dispose  of  the  sewage  in  the  common  stream.  It  is  further  '- 
alleged  that  the  power  to  give  compensation  for  interference  with  a 
stream  and  the  right  to  the  use  of  the  water,  implies  a  power  to  pollute 
the  water  to  any  extent  and  to  any  distance.  Those  provisions  may 
well  apply  to  cases  where  there  has  been  an  interfei'ence  with,  or  a 
temporary  use  of  the  water,  rightly  or  wrongly,  with  or  without  license, 
because  the  power  to  take  a  mill  and  employ  the  water  are  both  alike 
made  the  subject  of  purchase,  not  indeed  of  compulsory  purchase,  but 
of  purchase  where  the  contract  is  the  voluntary  act  of  the  party.  The 
Act  confers  no  compulsory  power  on  these  District  Boards  to  purchase, 
land.  These  reasons  might  go  far  to  negative  an  inference  that  the. 
District  Board  could  turn  this  sewage  into  a  stream  even  within  their, 
own  district,  but  they  are  stronger  to  show  that  they  cannot  do  so. 
beyond  their  own  limits. 

CflANNBLL,  B. — I  am  of  opinion  that  the  judgment  of  the  Court  of . 
Queen's  Bench  should  be  reversed.  I  was  not  aware  that  it  was 
intended  to  dispose  of  the  case  to-day,  and  therefore  have  not  prepared^ 
a  written  judgment  as  some  of  my  learned  brethren  have  done ;  but  I. 
do  not  entertain  any  such  doubt  as  would  justify  me  in  delaying  to. 
express  the  opinion  I  have  formed.  We  are  not  called  on  to  determine 
what  power  the  Metropolitan  Board  might  have  in  such  a  case  as  that 
now  before  us,  but  whether  the  vestry  or  District  Board  have  the  power 
in  question,  and  I  am  of  opinion  they  have  not. 

The  case  for  the  defendants  has  been  principally  bssed  on  the  86th- 
section  of  The  Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120. 
The  judgment  which  we  are  called  on  to  review  is  founded  on  that 
^section,  and  the  question  mainly  depends  on  the  interpretation  r^-i  ofi 
to  be  put  upon  it.  I  have  looked  carefully  through  the  other  ^ 
sections.  If  the  case  is  not  within  the  power  given  by  the  86th  section^ 
I  do  not  find  there  is  anything  in  the  statute  to  warrant  the  acts  which 
the  defendants  have  done.  It  appears  to  me  that  the  enactitig  part  of 
the  86th  section  does  not  justify  them.  Great  stress  was  laid  on  the 
second  proviso,  but  I  am  of  opinion  that  neither  of  the  provisoes  apply. 
to  any  case  which  is  not  hit  by  the  introductory  words  of  the  section.^ 
The  two  provisoes  may  well  stand  consistently  with  the  constructioi^ 
which  I  think  the  true  one  with  respect  to  the  proceedings  which  are^ 
justified  by  the  enacting  part  of  the  section.  Two  courses  are  open  to 
the  District  Board,  either  to  do  the  act,  making  compensation  to  the- 
party  after  the  act  has  been  done,  or,  which  in  various  cases  would  b^ 


138  CATOR  V,  LEWISHAM.    [Ex.  Ch.  M.  V.  1864.] 

tiie  better  eonrse,  to  endeavor  to  contract  with  the  party  whose  water- 
I'ight  will  be  interfered  with  or  prejadicially  affected  for  the  purchase 
of  it.  I  am  strack  by  the  view  of  my  brother  Byles,  that  if  such  a 
power  as  this  had  been  intended  to  be  conferred  it  would  have  been 
conferred  by  express  or  direct  words.  There  are  no  express  words,  nor 
do  I  see  any  words  from  which  such  .a  power  can  be  implied. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff  is  well  entitled  to 
maintain  his  action,  and  is  not  driven  to  demand  compensation,  and  oar 
judgment  should  be  in  his  favour. 

Bramwell,  B. — I  also  was  not  aware  that  judgment  would  be  given 

to-day,  or  I  would  have  endeavoured  to  write  one :  because,  as  I  am  of 

*1S71  ^P^'^'^^  ^^^^  ^^  judgment   *of  the  Court   below  should    be 

•1  reversed,  it  would  have  seemed  more  respectful  to  the  Court 

below  to  have  done  so. 

My  opinion  proceeds  on  the  grounds  stated  by  my  brothers  Byles  and 
Channell.  No  power  is  given  in  express  words  by  The  Metropolis  Local 
Management  Act,  18  &  19  Vict.  c.  120,  to  do  what  the  defendants  have 
done  to  the  plaintiff's  stream,  and  we  should  not  expect  such  a  power  to 
be  given  by  implication,  when  we  find  that  no  power  is  given  in  express 
terms  to  purchase  land  compulsorily ;  for  it  would  be  singular  if,  though, 
they  cannot  take  a  man's  land,  they  had  power  by  implication  to  pollute 
his  stream.  And  it  is  manifest  that  whatever  reasons  may  be  given  for 
doing  what  they  have  done  to  the  plaintiff's  stream  might  be  given  for 
doing  the  same  thing  to  a  pond  in  his  field.  If  this  power  is  rested  on 
the  ground  of  convenience,  I  cannot  see  why  they  should  not  have  a  right 
to  turn  the  sewage  into  one  of  his  fields  which  may  lie  low,  and  leave  it 
there  to  find  its  way  out.  Still,  the  power  may  be  ^iven  by  implication ; 
and  it  is  said  that  it  is  so  given  in  section  69,  which  directs  the  District 
Board  to  '^  cause  to  be  made,  repaired,  and  maintained  such  sewers  and 
works,  &c.,  as  may  be  necessary  for  effectually  draining  their  parish  or 
district."  But,  first,  it  does  not  appear  that  they  could  not  do  this  in 
some  other  way.  Secondly,  supposing  they  could  not,  if  they  have  a  right 
to  turn  the  sewage  into  a  brook,  they  have  a  risht  to  turn  it  into  any  other 
land  or  place  convenient  for  the  purpose.  Thirdly,  they  may  apply  to 
the  Metropolitan  Board  if  they  cannot  otherwise  do  it.  Fourthly, 
if  neither  they  nor  the  Metropolitan  Board  can  do  it,  and  it  is  not  pos- 
sible, the  Legislature  does  not  order  an  impossibility,  and  the  statute 
*1  ^^1  mnst  be  ^construed  as  requiring  them  to  do  it  only  so  far  as  it  is 
^  possible.  Therefore,  I  do  not  construe  this  section  as  giving  the 
defendants  by  implication  a  power  to  take  a  man's  land,  or  foul  or  spoil 
it,  or  pollute  his  pond  or  stream,  as  they  have  done  in  this  case.  That 
view  is  much  confirmed  to  my  mind  by  certain  words  in  the  69th  section 
(and  here,  though  I  do  not  wish  to  find  fault  with  the  framer  of  the  Act, 
I  cannot  help  observing  on  the  looseness  of  the  language) ;  the  District 
Board  may  carry  sewers  '^  through,  across,  or  under  any  turnpike  road, 
or  any  street  or  place  laid  out  as  or  intended  for  a  street,  or  through  or 
under,"  leaving  out  the  word  "  across,"  "  any  cellar  or  vault  which  may 
be  under  the  pavement  or  carriage-way  of  any  street,  and  into,  through, 
er  under,"  introducing  the  word  ^*into"  and  leaving  out  the  word 
^  across,"  "  any  lands  whatsoever."  The  "  into,  through,  or  under," 
tnanifestlv  does  not  mean  that  they  should  carry  the  sewer  into  the 
lands  and  there  leave  it :  it  must  therefore  be  read  ^'  into,  and  through| 
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uid  under ;"  thorefore  they  are  to  take  it  in,  and  must  take  it  out  either 
^^  through  or  under."  The  argument  for  the  defendants  is,  that  they 
have  a  right  U,  take  it  into  the  land  and  leave  it  there  except  so  far  as 
by  the  laws  of  gravitation  or  otherwise  it  may  flow  off. 

Then  by  section  86,  on  which  much  reliance  was  placed,  more  by 
my  brother  Pigott  than  by  the  counsel  for  the  defendants,  where  there 
is  an  existing  nuisance  the  District  Board  may  abate  it:  they  ^'  shall 
drain,  cleanse,  cover  or  fill  up,  or  cause  to  be  drained,  cleansed,  covered, 
or  filled  up,  all  ponds,  pools,  open  ditches,  sewers,  drains  and  places 
containing  or  used  for  the  collection  of  any  drainage,  &c.,  of  an  offen* 
sive  nature,  or  likely  to  be  prejudicial  to  health,''  and  shall  cause  notice 
to  be  given  "^to  the  person  causing  such  nuisance  or  to  the  owner  r*;!  og 
or  occupier  of  any  premises  on  which  the  same  exists,  requiring  ^ 
him  to  abate  it,  and  if  he  does  not  they  may  execute  the  works  neces- 
sary for  the  purpose.  It  is  said  that  the  ditches  and  sewers  in  the 
Elaintiff's  land  were  an  existing  nuisance,  and  that  the  District  Board 
ave  a  right  to  abate  it.  So  be  it.  But  they  must  abate  it  without 
infringing  the  plaintiff's  rights  of  property,  unless  power  is  given  to 
them  to  do  so  in  express  words.  The  introductory  part  of  the  section 
does  not  authorize  them  to  do  what  they  have  done.  Nor  do  they  say 
that  they  have  done  it  for  the  purpose  of  abating  the  nuisance,  nor  that 
they  have  given  the  notice  mentioned  in  the  section  to  the  person  on 
whose  land  the  nuisance  existed.  Clearly,  therefore,  that  part  of  the 
section  would  not  justify  them  in  what  they  have  done.  I  agree  that 
the  second  proviso  is  more  extensive  than  tne  introductory  part  of  the 
section,  that  is  to  say,  the  proviso  includes  cases  which  ai<)  not  within 
the  introductory  part : — ^^  Provided  also,  that  where  any  work  by  any 
vestry  or  District  Board  done  or  required  to  be  done  in  pursuance  of 
the  provisions  of  this  Act," — I  admit  th^t  does  not  mean  in  pursuance 
of  the  immediately  preceding  provisions,  but  generally  the  provisions 
of  this  Act, — prejudicially  affects  any  right  to  the  use  of  water, 
compensation  is  to  be  made  as  a  matter  of  right  to  the  person  whose 
water-right  is  prejudicially  affected.  It  is  said  that  shows  the  District 
Board  may  do  acts  which  prejudicially  affect  a  water-right,  and  conse- 
quently, by  implication,  shows  they  have  this  power.  1  do  not  desire 
minutely  to  criticise  these  words  ^'  done  or  required  to  be  done," — but  I 
cannot  help  calling  attention  to  them.  Dothey  mean  *'^done  when  r^-iAQ 
not  required,"  and  ^'required  to  be  be  done  though  not  done  7"  ^ 
There  is  great  looseness  of  language  here.  Probably  the  intention  of 
the  draftsman  was  put  to  a  mere  proviso  on  the  introductory  part  of  the 
section ;  then  it  occurred  to  him  or  to  some  one  else,  why  not  say 
generally  that  wherever  damage  is  done  by  the  exercise  of  the  powers 
given  by  the  Act  compensation  shall  be  made  ?  Without  interpolating 
words,  one  may  fairly  read  this  proviso  as  if  it  had  said,  "  where  any 
work  done  or  required  to  be  done  by  any  vestry  or  District  Board 
in  pursuance  of  the  provisions  of  this  Act,  if  any  can  be  done,  except 
as  aforesaid."  It  seems  to  me  contrary  to  the  ordinary  principles  of- 
construction  to  hold  that  a  proviso,  saying  that  the  District  Board 
shall  make  compensation  where  they  do  what  they  may  do,  imports  that 
they  may  do  something  which  otherwise  they  could  not  do.  I  think 
therefore  that  the  proviso  does  not  itself  confer  the  power,  nor  show 
that  the  power  is  conferred  by  any  of  the  preceding  sections.    There- 
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fore  the  direction  given  to  the  District  Board  by  sect.  69  to  make 
drains  does  not  confer  this  power,  nor  is  it  given  by  implication  nnder 
the  86th  section.  It  has  not  been  saggested  that  on  any  other  ground 
they  possess  it.  They  cannot  have  it  as  incidental  to  their  duties  unlesa 
it  is  given  to  them. 

The  Court  below  seem  to  have  assumed  that  this  point  was  generally 
speaking  against  the  plaintiff,  that  is  to  say,  that  the  District  Board 
had  such  a  power,  provided  it  was  in  their  district ;  and  their  attention 
was  mainly  directed  to  the  point,  whether  the  fact  of  this  being  out  of 
the  district  made  any  difference.  Mr.  IamK  has  told  us  that  the  point  oiir 
which  he  now  relies,  if  made,  was  very  faintly  made  in  the  Court  below  ^ 
,^^J-|  ^Therefore,  in  expressing  my  opinion  that  their  judgment  should 
^  be  reversed,  I  may  observe  that,  if  their  mind  had  been  directed 
to  this  question,  they  might  have  formed  the  same  opinion. 

Keating,  J. — I  also  have  not  prepared  a  written  judgment  for  the 
reasons  stated  by  my  brothers  Channell  and  Bramwell ;  but  am  of  opi* 
nion  that  the  judgment  of  the  Court  below  ought  to  be  reversed.  There 
is  nothing  in  the  case  stated  to  us  which  raises  the  ground  of  necessity 
for  the  execution  of  these  works,  and  Mr.  Melliih,  though  not  exactly 
relying  on  the  argument  of  necessity,  certainly  pressed  it  as  a  reason 
why  it  was  probable  that  the  Legislature  should  have  given  the  power 
contended  for.  I  aeree  widi  the  observations  made  by  the  other  mem-» 
bers  of  the  Court  who  are  for  reversing  the  judgment  as  to  the  con-^ 
struction  of  the  86th  section  of  The  Metropolis  Local  Management  Act, 
18  &  19  Vict.  c.  120.  It  seems  to  me  clear  that  the  proviso  does  not 
extend  the  powers  of  the  District  Board  beyond  those  given  in  the 
enacting  part :  that  section,  therefore,  does  not  confer  this  power.  It 
would  be  a  strong  thing,  in  the  absence  of  express  words,  to  put  on  the 
statute  a  construction  which  would  enable  the  Board  to  deal  with  the 
property  of  an  individual  in  this  manner.  If  they  have  a  right  to  dis- 
charge the  sewage  into  the  plaintiff's  stream  they  might,  under  the  same 
power,  have  passed  it  over  his  land.  It  is  said  that  they  are  bound  to 
make  compensation  for  any  injury  they  do ;  but  this  is  not  a  ease  in 
which  compensation  can  properly  redress  the  injury  which  has  been 
done.  That,  however,  does  not  affect  the  construction  of  the  statute.  I 
^1421  ^^^  Btruck  with  the  argument  of  Mr.  LiLsh  that,  under  sect.  86, 
-■  *the  power  of  the  District  Board  is  to  abate  a  nuisance,  and  that 
nnder  this  power  they  seek  to  justify  the  act  which  they  have  done  here; 
and  it  does  seem  strange  that,  having  the  power  to  abate  a  nuisance, 
they  should  exercise  it  so  as  to  create  a  nuisance  on  the  plaintiff  *s  land 
which  he  might  possibly  be  called  on  to  abate.  It  is  said  that  compen* 
sation  might  be  given  which  would  enable  the  plaintiff  to  abate  it,  but 
it  could  not  have  been  contemplated  by  the  Legislature  to  attribute 
compensation  to  an  injury  of  this  kind. 

For  these  reasons,  and  those  which  have  been  given  by  the  other 
members  of  the  Court,  I  am  of  opinion  that  the  judgment  ought  to  be 
reversed. 

Pollock,  C.  B. — I  am  of  opinion  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed.  It  is  true  that,  in  giving  that  judgment, 
the  Court  expressed  some  hesitation.  They  took  considerable  time  in 
arriving  at  the  conclusion  which  at  last  they  delivered,  for  it  appears 
that  the  case  was  argued  in  Trinity  Term,  1868,  and  the  judgment  waa- 
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not  given  nntil  the  22d  February,  1864.  I  am  not  prepared  to  reverse 
that  judgment,  and  it  appears  to  me,  with  deference  to  the  rest  of  this 
Court,  that  the  view  which  the  Court  below  has  taken  on  the  subject  is 
the  correct  view.  With  respect  to  what  my  brother  Byles  said  as  to 
The  New  River,  it  appears  to  me  to  be  beside  the  question.  The  New 
Biver  is  strictly  private  property,  and  is  not  under  the  management  of 
a  publiq  Board ;  and,  so  far  as  t  know,  has  not  a  single  drain  running 
into  it  from  the  fountain  head,  in  the  town  of  Ware,  down  to  the  reservoir 
in  Islington,  from  which  it  is  diffused  over  a  large  district  of  London. 
That  is  the  reverse  of  the  state  of  things  *which  has  been  the  r*-f  jq 
foundation  of  the  judgment  of  the  Court  below.  The  streams  in  ^ 
question,  namely.  The  Poole  River  and  The  County  Bridge  Stream,  had 
been  used  as  drains  for  this  district,  both  for  surface  water  and  offensive 
matter,  but  under  circumstances  which  at  the  time  rendered  the  drain- 
age into  those  streams  not  an  appreciable  nuisance.  And  it  cannot  be 
much  doubted  that  if,  instead  of  obeying  the  Act  of  Parliament,  as  I 
think  the  District  Board  have  done,  they  had  allowed  the  houses  to, 
increase  and  the  quantity  of  sewage  and  filth  to  accumulate  and  flow, 
down,  time  would  have  done  that  which  they  have  done.  Where  there 
is  the  drainage  of  the  surface  water  from  a  brook  into  a  stream,  which, 
flows  into  another  stream  and  so  on  into  the  ocean,  if  at  any  part  of  its 
course  it  passes  through  an  increasing  neighbourhood,  of  necessity  the 
multiplication  of  inhabitants,  and  the  various  occasions  of  social  life, 
make  that  drainage  a  nuisance  which  originally  was  as  harmless  as 
the  drainage  of  a  farm-house  into  a  rural  stream,  which  may  find  its 
way  into  the  River  Thames.  What  the  District  Board  have  done  is 
this.  They  have  so  constructed  the  drains  as  to  enable  them  to  carry 
off,  not  merely  that  which  heretofore  was  carried  off,  but  that  whicn 
ought  to  be  carried  off  in  order  to  render  the  district  healthy,  which 
otherwise  would  become  unwholesome.  The  effect  of  this  has  been,  not 
to  do  any  new  act,  but  to  increase  the  drainage  which  before  existed, 
and  to  make  that  appreciably  a  nuisance  which  before  was  not  so.  That 
is  the  foundation  of  the  judgment  of  the  Court  of  Queen's  Bench ;  and 
I  think  it  was  perfectly  right,  and  ought  to  be  afiirmed. 

Erle,  C.  J. — The  declaration  is  for  fouling  two  ^streams  of    rm-iAA 
the  plaintiff.     The  defendants  plead  that  the  acts  complained  of    ^ 
were  done  in  exercise  of  the  powers  given  to  them  by  The  Metropolis 
Local  Management  Act,  18  &  19  Yict.  c.  120. 

The  facta  were,  that  before  1852  the  houses  in  the  district  were  few, 
and  the  sewage  from  them  passed  into  open  watercourses,  which  joined 
these  streams  but  did  not  foul  the  water  to  an  appreciable  extent.  If 
sewage  there  wa«,  it  probably  soaked  away.  After  1852  The  Crystal 
Palace  increased  the  quantity  of  sewage,  and  it  passed  in  the  same 
watercourses  and  fouled  the  water  of  the  streams  to  an  appreciable  but 
not  a  serious  extent.  Between  1852  and  1859  the  houses  increased, 
and  the  watercourses  became  a  serious  nuisance  from  the  accumulation 
of  filth  therein.  The  defendants,  both  to  put  an  end  to  this  nuisance^ 
and  also  to  provide  eflicient  drainage  for  the  whole  district,  and  for 
The  Anerly  Building  Society*s  houses,  caused  a  number  of  underground 
sewers  to  be  made,  ,and  arranged  so  that  the  outfall  for  the  sewage  of 
the  whole  district  should  be  at  the  same  place  where  the  old  water- 
coarses  came. 
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This  new  system  of  sewers  has  prevented  the  accumulation  of  filth  in 
the  open  watercourses,  but  the  quantity  of  filth  carried  into  the  streams 
is  greatly  in  excess  of  what  had  reached  it  before  the  new  sewers  were 
constructed,  and  has  rendered  those  streams  foul,  stinking,  and  wholly 
unfit  for  cattle  or  domestic  use.  The  outfall  of  the  watercourses  is  at 
the  boundary  of  the  defendants'  district,  the  fouling  of  the  streams  takes 
place  out  of  the  district.  The  defendants,  in  covering  ^he  watercourses, 
acted  in  pursuance  of  the  powers  given  by  sect.  86,  and  if  any  damage 
arose  from  such  covering,  it  would  be  the  subject  of  compensation  under 
that  section. 

m-tAtn  *But  the  question  arises  in  respect  to  the  deposition,  in  the 
-J  plaintiff's  streams,  of  a  large  quantity  of  sewage  brought  there 
by  the  new  system  of  sewers  for  the  district  made  by  the  defendants,  as 
to  which  it  is  admitted  that  an  action  lies  unless  the  defendants  were 
empowered  by  their  Act  to  make  that  deposit.  Then  does  the  Act  give 
that  power  ?  Sect.  86,  empowering  the  defendants  to  cover  open  water- 
courses that  are  a  nuisance,  gives  no  power  to  use  the  land  or  water  of 
other  persons  for  the  purpose  of  receiving  sewage,  except  by  agreement. 
It  is  clear  from  the  facts  stated  that  no  prescriptive  right  of  fouling  the 
water  by  twenty  years'  usage  had  been  gained  by  any  one ;  the  defend- 
ants therefore  had  no  right  of  outfall  for  the  sewage  they  collected  into 
the  plaintiff' 's  streams  unless  the  Act  created  it,  and  I  can  find  no  such 
right  given  either  by  this  or  any  other  sections  of  the  Act. 

Sect.  86,  after  requiring  drains  to  be  covered  so  that  nuisances  should 
be  removed,  goes  on  to  provide,  that  where  any  work  by  any  District 
Board  done  or  required  to  be  done,  in  pursuance  of  the  provisions  of 
this  Act,  prejudicially  affects  any  right  to  the  use  of  water  full  compen* 
sation  shall  be  made  in  the  manner  thereinafter  provided,  or  the  Board 
may  contract  for  the  purchase  of  such  right  in  the  manner  provided  for 
other  purchases  of  rights.  If  the  defendants  had  done  no  more  than 
covering  the  open  watercourses,  and  so  removing  the  existing  nuisance, 
they  would  have  acted  in  pursuance  of  the  powers  given  by  sect.  86, 
and  the  remedy  for  the  plaintiff*  would  have  been  compensation  merely ; 
but  as  they  have  made  a  new  system  of  sewers,  and  thereby  collected  a 
much  larger  quantity  of  sewage  than  reached  the  plaintiff's  streams 
*1461  ^^^"^^^v  ^^^  caused  that  quantity  *to  fall  into  those  streams,  tbey 
-I  have  exceeded  their  powers  and  are  liable  to  an  action.  The 
other  sections  of  the  Act  are  fraiped  in  accordance  with  this  construc- 
tion. Sect.  69  gives  the  general  power  over  the  sewers  in  the  district* 
Thereby  the  District  Board  are  required  to  repair  and  maintain  the 
sewers  vested  in  them,  and  to  cause  such  alterations  of  sewers  to  be 
made  as  may  be  necessary  for  effectually  draining  their  district,  and  it 
is  made  lawful  for  the  District  Board  to  carry  any  sewer  under  any 
highway  or  under  any  lands  whatsoever,  making  compensation  for  any 
damage  done  thereby  in  the  manner  thereinafter  provided.  Sects.  150, 
151,  152,  provide  for  the  compensation  to  be  made  if  any  land  or  any 
right  or  easement  in  or  over  any  land  is  taken.  Sect.  150  enables  the 
Metropolitan  Board  and  every  District  Board  to  take  any  land  or  any 
right  or  easement  in  or  over  any  land  which  may  be  necessary  for  the 
formation  or  protection  of  any  works  which  they  are  authorized  to  exe- 
cute under  the  Act.  Sect.  151  enacts  that  the  provisions  in  the  Lands 
Clauses  Consolidation  Act,  1845,  shall,  subject  to  the  provisions  in  tbil 
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Act,  be  incorporated  therewith  for  the  purpose  of  enabling  the  Metro- 
politan Board  and  every  District  Board  to  take  land  or  any  right  or 
easement  in  or  over  land ;  and  sect.  152  provides  that  the  provisions  of 
The  Lands  Clauses  Consolidation  Act,  1845,  "  with  respect  to  the  pur- 
chase and  taking  of  lands  otherwue  than  hy  agreement^*  shall  not  be 
incorporated  with  this  Act,  save  for  the  purpose  of  enabling  the  Metro- 
politan Board  to  take  land,  or  any  right  or  easement  in  or  over  any 
land.  From  these  provisions  it  is  clear  that  the  District  Board  cannot 
take  land  or  any  right  or  easement  in  or  over  land  by  compulsion,  they 
can  take  only  by  agreement ;  *thus,  they  could  not  acquire  the  r^-i^ir 
easement  of  depositing  sewage  in  the  plaintiff's  streams  unless  ^ 
by  agreement  with  him  as  proprietor  of  the  streams. 

I  am  confirmed  in  this  construction  of  the  Act  by  considering  the 
other  sections  to  which  Mr.  Lush  referred  us :  sections  containing  pro- 
visions for  vesting  trunk  sewers  in  the  Metropolitan  Board,  ^nth  proper 
outfalls,  and  enabling  District  Boards  to  connect  branch  sewers  with 
these  trunk  sewers,  and  also  provisions  enabling  any  District  Board  to 
give  up  to  the  Metropolitan  Board  the  branch  sewers  in  their  district, 
if  they  think  right,  and  the  Metropolitan  Board  has  powers  both  in  and 
beyond  their  district,  to  take  lands  both  by  compulsion  and  by  agree- 
ment so  as  to  dispose  of  the  collections  of  sewage.  If  the  defendants 
could  maintain  the  right  they  have  claimed,  the  plaintiff  would  probably 
be  liable  at  his  own  expense  to  cover  his  streams  so  as  to  prevent  a 
nuisance,  in  other  words  to  be  at  the  expense  of  making  a  sewer  to 
carry  off  the  sewage  of  the  defendants'  district.  Also,  if  the  defendants 
can  maintain  this  right,  they  would  permanently  deteriorate  the  value 
and  enjoyment  of  the  plaintiff's  property  for  residential  and  agricultural 
purposes,  and  would  in  effect  produce  a  sale  by  compulsion  which  the 
statute  has  expressly  excluded.  The  power  to  purchase  streams  that 
may  be  fouled,  which  is  given  by  sect.  86,  is  subject  to  the  provisioYis 
with  respect  to  purchases  by  the  District  Board  above  mentioned ;  that 
is,  they  can  purchase  by  agreement  only  and  not  by  compulsion,  when 
damage  has  been  caused  by  a  work  done  in  exercise  of  the  powers  given 
by  the  Act. 

For  these  reasons,  I  am  of  opinion  that  the  defendants,  in  doing  the 
act  complained  of,  were  not  acting  in  ^pursuance  of  the  powers  ^4^-140 
given  by  the  statute.    Therefore  the  plaintiff  has  a  right  of  action,   ^ 
and  is  not  restricted  to  a  right  of  compensation. 

In  this  judgment,  I  consider  the  point  relied  on  in  the  Court  below, 
vis.,  that  the  damage  was  done  to  the  plaintiff  out  of  the  district  of  the 
defendants,  to  be  immaterial.  The  ground  of  my  judgment  is  on  the 
point  on  which  Mr.  Lu8h  relied  as  above  explained,  and  which  does  not 
appear  to  have  been  pressed  on  the  attention  of  the  Court  below ;  in 
respect  of  that  point  the  plaee  of  the  damage  makes  no  difference. 

Judgment  reversed.] 
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MEMORANDA. 

In  this  Vacation, 

David  Deady  Keene^  Esq.,  of  the  Middle  Temple,  John  Jame%  John- 
Mon^  Esq.,  of  the  Middle  Temple,  and  William  Fields  Esq.,  of  the  Inner 
Temple,  were  appointed  of  Her  Majesty's  Counsel  learned  in  the  law. 

John  Humffrey9  Parry^  Serjeant  at  law,  received  a  patent  of  prece- 
dence next  auer  Serjeant  Ballantine. 

John  Siman^  Esq.,  of  the  Middle  Temple,  was  advanced  to  the  degree 
of  the  coif,  and  gave  rings  with  the  motto  ^'  In  concilio  jnstoram." 

Alexander  Pulling^  Esq.,  of  the  Inner  Temple,  was  advanced  to  the 
decree  of  the  coif,  and  gave  rings  with  the  motto  *^  Jara  servare." 

Henry  Tindal  Atkin%onj  Esq.,  of  the  Middle  Temple,  was  advanced 
to  the  degree  of  the  ooify  and  gave  rings  with  the  motto  "  Vincit  qui 
natitur." 
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BICKET  V.  The  METROPOLITAN  Railway  Company.    April  22. 

Lands  Clausa  Cotuolidation  Act,  1845,  %A^  Viet,  e,  18, $.  eS.—Houie  " if^urunuljf 

affected," — Loss  of  custom.-^  Compensation, 

The  plainliir  wu  1mm6  of  »  pablio-hoafe,  litaate  in  Crawford  Pasiage :  botween  Crawford 
Fftwage  aod  Coppice  Row  wai  a  publle  footway  opposite  the  pablie-hoase  and  facing  Bowling 
Oreen  Lane  aorou  Coppice  Row.  The  defendanta,  a  railway  Company,  in  the  exereiae  of 
powert  under  their  Acta,  formed  a  tunnel  under  Coppice  Row,  l)eing  part  of  the  railway  which 
they  were  authoriied  to  malce,  and  put  up  a  hoarding  on  each  side  of  Coppice  Row,  and  placed 
•tefM  to  enable  Uie  foot  paaaengera  to  paaa  up  on  one  side  and  down  the  other  side  of  a  bridge 
•▼er  the  hoarding;  and  after  twenty  months  restored  the  highways,  footways  and  passages  lo 
their  original  state.  Upon  an  inquiry  before  a  jury  summoned  under  The  Lands  Clauses  Con- 
•elidation  Act*  1845,  8  A  9  VicL  s.  18,  s.  68,  (he  plaiotiif  gave  evidence  that  immediately  after 
Coppice  Row  was  obstructed  in  Aront  of  Bowling  Green  Lane  and  the  footway  the  number  of 
pmasengers  passing  to  and  fro  along  Crawford  Passage  diminished,  the  custom  to  and  trade 
of  the  public-house  fell  off,  and  did  not  again  improve  after  the  hoarding  was  removed,  tho 
traffic  of  the  neighbourhood  having  been  entirely  altered  by  the  railway  works.  The  Jurj 
foaad  that  there  was  no  damage  done  to  the  structure  of  the  house  or  premises  of  the  plain- 
tiff, but  that  with  respect  to  the  claim  for  loss  of  profits  he  had  sustained  damages,  which  the^ 
Skioessed.  In  an  action  to  recover  that  amount,  beld,  per  Erie,  C.  J ,  Pollock,  C.  B.,  Channell 
and  Pigott,  BB.,  reversing  the  judgment  of  the  Queen's  Bench,  consisting  of  Cockbtfrn,  C.  J.^ 
Blaekbum,  Mellor  and  Shoe,  JJ. ;  Byles  and  Keating,  JJ.,  diss. ;  that  the  loss  of  custom  ocoft* 
pioned  to  the  plaintiff  by  the  railway  works  was  not  an  injurious  affecting  of  his  house  within 
•oot.  68,  and  therefore  he  was  not  entitled  to  compensation. 

Ik  Michaelmas  Term,  1862,  Sawkim  obtained  a  rule,  at  the  instance 
•f  The  Metropolitan  Railway  Company,  calling  upon  the  plaintiff  tQ 
^ow  cause  why  a  writ  of  certiorari  should  not  issue  to  remove  aa 
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inquisition,  and  the  verdict  and  judgment  thereon,  upon  a  claim  for 
compensation  by  him  against  the  Company ;  and  in  the  meantime  pro- 
ceedings were  stayed.  In  the  same  Term  by  consent  it  was  ordered 
that  the  facts  should  be  stated  in  a  special  case,  and  the  rule  be  en- 
larged. Afterwards  the  plaintiff  issued  a  writ  of  summons  for  recover- 
ing the  sum  of  1007.,  the  amount  of  compensation  assessed  by  the  jury ; 
and,  under  The  Common  Law  Procedure  Act,  1852,  the  following  case 
was  stated  without  pleadings. 

The  Metropolitan  Railway  Company  is  the  Company  mentioned  in 
their  special  Acts,  17  &  18  Vict.  c.  ccxzi..  The  Metropolitan  Railway 
Act,  1854 ;  18  &  19  Vict.  c.  cii..  The  Metropolitan  Railway  (Deviation) 
Act,  1855 ;  and  19  &  20  Vict.  c.  xix.,  The  Metropolitan  Railway  (Great 
Northern  Branch  and  Amendment)  Act,  1856 ;  and  those  Acts  incorpo- 
rated The  Companies  Clauses,  The  Lands  Clauses  and  the  Railway 
Glauses  Consolidation  Acts,  1845,  8  &  9  Vict.  cc.  16,  18,  20. 

The  plaintiff  is  the  lessee  of  a  public-house  called  The  Pickled  Egg, 
situate  in  Crawford  Passage,  in  the  parish  of  St.  James,  Clerkenwdl, 
in  the  county  of  Middlesex,  for  the  residue  of  a  term  of  twenty-one 
*1  'SH  l^^^y  commencing  '*'on  the  25th  March,  1857,  and  during  the 
^  time  after  mentioned  occupied  as  such  lessee  the  public-house, 
and  carried  on  therein  the  business  of  a  licensed  victualler. 

A  plan  which  accompanied  and  formed  part  of  the  case  showed  and 
described  the  public-house  and  the  streets  and  passages  in  its  immediate 
neighbourhood  by  their  respective  names,  such  streets  and  passages 
being  all  public  highways  and  thoroughfares. 

The  Company,  in  the  due  exercise  of  their  powers  under  the  above 
Acts,  formed  a  tunnel  under  Coppice  Row,  being  part  of  the  railway 
which  they  Irere  by  those  Acts  authorized  to  make.  In  the  course  and 
for  the  purpose  of  constructing  the  tunnel  and  such  exercise  of  their 
powers  they  necessarily  and  unavoidably  caused  a  temporary  obstruction 
of  parts  of  the  carriage  road  in  Coppice  Row,  and  placed  a  hoarding  on 
each  side  of  such  parts  of  the  carriage  road.  One  of  the  parts  so 
obstructed  faces  Bowling  Green  Lane  towards  the  north  and  the  covered 
passage  or  public  footway  after  mentioned  towards  the  south.  The 
footway  in  Coppice  Row  was  not  thereby  obstructed.  The  Company 
constructed  a  bridge,  by  which  foot  passengers  could  cross  over  Coppice 
Row  from  one  footpath  to  the  other.  The  obstructions  were  continued 
for  such  time  only  as  was  necessary  to  enable  the  Company  to  construct 
their  tunnel,  that  is  to  say,  about  twenty  months,  and  the  obstructions 
were  then  removed  by  the  Company,  and  the  streets,  highways,  foot- 
ways, and  passages,  restored  to  their  former  state. 

The  plaintiffs  public-house  abuts  on  Crawford  Passage,  but  does  not 
adjoin  nor  has  it  any  connection  with  Coppice  Row,  other  than  by  means 
of  the  above-mentioned  streets  and  public  footways,  and  it  is  87  feet 
m-iPityy  ^distant  from  the  nearest  point  in  Coppice  Row  through  the 
^  public  footway  opposite  the  public-house,  which  is  only  a  passage 
for  persons  on  foot,  and  is  76  feet  long  and  5  feet  wide,  enclosed  by 
walls  on  the  east  and  west,  and  covered  over  by  part  of  the  first  floor 
of  Clerkenwell  Workhouse,  and  faces  Bowling  Green  Lane. 
'  After  the  highways,  streets,  footways,  and  passages  had  been  so 
restored,  the  plaintiff  claimed  compensation  from  the  Company  by  a 
liotice  in  writing,  stating  that  his  public-house  had  been  injuriously 
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affected  by  the  execntion  of  the  works  of  the  railway ;  but  the  Company 
disputed  dieir  liability  to  make  such  compensatioD,  and  they  issued  their 
warrant,  and  on  the  6th  of  October  1862,  the  question  was  tried  by  a 
jory  before  the  under-sheriff  of  Middlesex,  by  virtue  of  The  Lands 
Clauses  and  The  Railway  Clauses  Consolidation  Acts,  1845. 

At  the  inquiry  the  plaintiff  adduced  evidence  to  show  that  the  structure 
of  the  public-house  was  injuriously  affected  by  the  execution  of  the 
works  of  the  Company,  and  also  to  show  that  the  public-house  was 
deteriorated  in  value,  and  his  occupation  thereof  made  less  profitable^ 
than  theretofore  by  reason  of  the  obstructions.     It  was  shown  that  long 
before  and  up  to  the  time  of  the  hoarding  being  erected,  foot  passengers 
came  to  his  house  from  Hoxton,  Islington,  the  City  Road,  Gosweli 
Street,  and  a  variety  of  places  north  and  east  of  Coppice  Row  from 
Bowling  Green  Lane,  across  Coppice  Row,  into  and  down  the  covered 
footway  or  passage,  and  persons  passed  and  repassed  towards  and  from 
Holborn  and  places  beyond,  and  that  there  was  no  nearer  way  from 
Hoxton  to  The  Pickled  Egg,  and  that  the  principal  part  of  the  trade  of 
the  public-house  was  derived  from  customers  attracted  to  the  public- 
hous6  by  a  skittle  ground  attached  thereto,  *and  coming  through  r-^^  ^o 
the  thoroughfare  from  Bowling  Green  Lane  and  passing  his  ^ 
house.     That  immediately  after  Coppice  Row  was  obstructed  in  front 
of  Bowling  Green  Lane  and  the  covered  footway  or  passage,  the  number 
of  foot  passengers  coming  towards  the  public-house  was  greatly  dimin- 
ished, and  the  custom  to  and  the  trade  of  the  public-house  greatly  fell 
off,  and  did  not  again  improve  whilst  the  hoarding  continued  in  Coppice 
Row,  or  after  it  had  been  removed  and  the  thoroughfare  restored,  the 
traffic  of  the  neighbourhood  having  been  entirely  altered  by  the  railway 
works. 

The  undersheriff  left  to  the  jury  two  questions :  First.  Whether  the 
structure  of  the  house  and  premises  or  any  part  thereof  had  been  injured 
or  injuriously  affected  by  the  railway  works,  or  by  the  execution  of  any 
of  their  works ;  and  Secondly.  With  respect  to  a  claim  for  loss  of  profits, 
ivhether,  by  reason  of  the  obstruction  of  the  carriageway  of  Coppice 
Row,  the  plaintiff  had  sustained  any  particular  damage  or  injury. 

The  jury  found  that  there  was  no  damage  done  to  the  structure  of 
the  house  or  premises,  but  that  the  plaintiff  had  sustained  damage  in 
respect  of  his  other  claims,  and  they  assessed  the  amount  thereof  at. 

low. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  loss  of 
customers  by  the  plaintiff  in  his  trade,  under  the  above  circumstances, 
vas  such  damage  as  entitled  him  to  recovjer  compensation  from  the  Com- 
pany ? 

Keaney  for  the  plaintiff. — The  loss  of  customers  by  the  plaintiff  ia 
his  trade,  caused  by  the  obstruction  of  the  footway,  is  such  an  injurious 
affecting  of  his  house  as  entitles^  him  to  compensation  under  The  Lands 
Clauses  *  Consolidation  Act,  1845,  8  &  9  Viet.  c.  18,  s.  68 :  Senior  r^^  ^^ 
V.  The  Metropolitan  Railway  Company,  2  II.  &  C.  258,  founded  "- 
on  Chamberlain  v.  The  West  End  of  London  and  Crystal  Palace  Rail- 
way Company,  2  B.  &  S.  605  (E.  C.  L.  R.  vol.  110) ;  (a)  and  the  dam- 
sge  here  is  not  so  remote  as  in  Senior  «^.  The  Metropolitan  Railway 
Company.     [C0CK3URN,  C.  J. — In  that  case  one  of  the  thoroughfares 

(a)  Affirmed  ki  error,  2  B.  A  S.  617.  * 
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Iisading  to  the  plaintiff's  hoase  was  for  a  considerable  time  stopped  np. 
We  must  see  that  the  falling  off  of  the  custom  was  the  necessary  conse- 
quence of  the  acts  of  the  defendants,  and  not  merely  from  the  amenity 
of  the  access  to  the  plaintiff's  house  being  less.  Blaceburk,  J. — The 
undersheriff  left  to  the  jury  the  question,  whether  by  reason  of  the 
obstruction  of  the  carriageway  the  plaintiff  had  sustained  any  particular 
damage  or  injury  ?] 

Jtochfart  Clarke  (Rawhinn  with  him),  for  the  defendants. — Under  the 
words  ^^  injuriously  affected"  in  sect.  68  of  The  Lands  Clauses  Consoli- 
dation  Act,  1845,  compensation  for  loss  of  custom  arising  from  diversion 
of  traffic  is  not  recoverable  unless  there  has  been  damage  to  land  or  to 
an  hereditament  equivalent  to  land.  In  Chamberlain  v.  The  West  End 
of  London  and  Crystal  Palace  Railway  Company,  there  was  actual 
injury  to  the  premises  of  the  plaintiff:  as  also  in  Moore  v.  The  Oreat 
Southern  and  Western  Railway  Company,  10  Irish  Com.  Law  Rep.  46, 
and  Reg.  v.  The  Eastern  Counties  Railway  Company,  2  Q.  B.  437. 
[He  referred  to  The  Caledonian  Railway  Company  v,  Ogilvy,  per  Lord 
^1551  C^^^^^^^^i  2  Macq.  229,  235.]  Here  *was  diversion  only  of  a 
-■  highway ;  the  case  states  that  the  footway  in  Coppice  Row  was 
not  obstructed.  [Cockburn,  C.  J. — We  must  take  the  jury  to  have 
found  facts  which  would  warrant  their  finding  for  the  plaintiff  under 
sect.  68,  namely,  obstruction  of  the  footway  and  injury  arising  there- 
from to  the  plaintiff,  and  according  to  the  decided  cases  those  facts 
entitle  him  to  compensation.]  The  question  is  whether  the  facts  war- 
ranted  the  finding  of  the  jury.  [Cockburn,  C.  J. — Then  the  verdict 
of  the  jury  ought  not  to  have  been  introduced  into  the  case;  and  we 
ought  to  have  been  left  to  draw  inferences  of  fact.] 

Cockburn,  C.  J. — The  finding  of  the  jury  brings  the  case  within  the 

Srinciple  of  Senior  v.  The  Metropolitan  Railway  Company,  and  Cham- 
erlain  v.  The  West  End  of  London  and  Crystal  Palace  Railway  Com- 
pany. 

Blackburn,  J. — There  beine  an  obstruction  of  the  footway,  if  dam- 
age arose  to  the  plaintiff  from  that  an  action  would  lie  and  the  plaintiff 
would  be  entitled  to  compensation.  If  there  were  no  obstruction,  but 
merely  a  diversion  of  the  footway  which  deterred  persons  from  passing 
along  it,  as  at  present  advised  I  think  it  would  not  be  actionable,  and 
the  plaintiff  would  not  be  entitled  to  compensation. 
Mbllor  and  Sheb,  JJ.,  concurred. 

Judgment  for  the  plaintiff* 


♦166]  ♦IN  THE  EXCHEQUER  CHAMBER. 

RICKET  o.  The  METROPOLITAN  Railway  Company. 

{Feb.  8,  1865.] 

For  iMftd-note,  Me  anta,  p.  149. 

The  defendants  brought  error  upon  the  above  judgment. 
.  The  case  was  argaed|  in  Michaelmas  Vacation,  1861,  Norember 
iSth,  by 
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Hawkins  {Roehfort  Clarke  with  him),  for  the  defendants,  and  Keane 
for  the  plaintiff. 

HawkiriBj  in  addition  to  the  grounds  upon  which  the  Court  reversed 
the  judgment  of  the  Court  below,  contended  that  the  damage  was  too 
remote,  and  that,  the  obstruction  being  temporary  only  and  while  lawful 
works  were  in  the  course  of  construction,  was  not  a  ground  for  com- 
pensation. 

Keane^  in  addition  to  the  cases  mentioned  in  the  judgments  of  the 
Judges  reversing  the  decision  of  the  Court  below,  cited  Rose  v*  Groves, 
5  M.  &  G.  618  (E.  C.  L.  R.  vol.  44) ;  The  London  and  North  Western 
Railway  Company  v.  Smith,  1  Mac.  k  G.  216;  The  East  and  West 
India  Docks,  &c..  Company  v,  Gattke,  8  Mac.  &  G.  156,  the  judgment 
of  Pollock,  C.  B.,  in  Bamford  v,  Turnley,  in  error,  8  B.  &  S.  66,  79 
(E.  C.  L.  R.  vol.  113).  Our.  adv.  wft. 

*£rle,  C.  J.,  delivered  the  following  judgment,  in  which  r^-trjt 
Pollock,  C.  B.,  Channbll  and  Piqott,  BB.,  concurred.  L 

In  this  case  the  facts  were  these.  The  plaintiff  was  lessee  of  a  public* 
house,  situate  in  Crawford  Passage.  Along  Crawford  Passage,  across 
Coppice  Bow,  was  a  public  footway.  The  defendants,  for  the  purpose 
of  their  works,  placed  a  hoarding  in  Coppice  Row,  and  placed  steps  to 
enable  the  foot  passengers  to  pass  up  on  one  side  and  down  the  other 
side  of  a  bridge  over  tne  hoarding,  and  did  all  this  in  accordance  with 
their  duty  under  their  statutes,  and  after  twenty  months  restored  the 
premises  to  their  original  state.  After  this  bridge  had  been  so  erected 
the  number  of  passengers  passing  to  and  fro  along  Crawford  Passage 
diminished :  the  refreshment  sold  by  the  plaintiff  was  diminished  in  pro- 
portion, and  the  jury  must  be  taken  to  have  found  that  the  bridge  and 
steps  formed  the  motive  which  turned  the  passengers  to  another  direction 
and  prevented  the  sale  of  refreshment  which  would  otherwise  have  been 
bought  by  them,  and  so  caused  the  loss  of  profit. 

These  being  the  facts,  the  question  is  raised  whether  the  plaintiff  is 
shown  to  be  entitled  to  compensation  in  respect  of  land  or  any  interest 
therein  which  has  been  injuriously  affected  by  the  execution  of  the 
defendants'  works.  The  plaintiff  contended  that  a  house  was  injuriously 
affected  within  the  statute  by  that  which  caused  a  loss  in  the  trade 
carried  on  in  the  house ;  and  he  further  argued  that  a  damage  to  the 
good-will  of  the  trade  carried  on  in  this  house  ought  to  be  held  to  be  an 
injurious  affection  of  the  house  within  the  statute,  because,  if  the  house 
had  been  taken  by  the  defendants  under  the  statutes,  the  good-will  of 
the  trade  carried  on  in  it  at  the  time  would  have  been  a  subject  for 
compensation  ^according  to  usual  practice ;  and  he  cited  Cham-  r^^  ^.^ 
berlain  r.  The  West  End  of  London  and  Crystal  Palace  Railway  '- 
Company,  2  B.  &  S.  606  (E.  C.  L.  R.  vol.  110),(a)  and  two  cases 
founded  thereon,  namely.  Senior  v.  The  Metropolitan  Railway  Com- 
pany, 2  H.  &  C.  258 ;  Cameron  v.  The  Charing  Cross  Railway  Com- 
pamr,  16  C.  B.  N.  S.  480  (E.  C.  L.  R.  vol.  111). 

For  the  defendant  it  was  contended,  first,  that  upon  these  facts,  if 
there  had  been  no  statute  for  the  defendants,  the  plaintiff  would  have 
had  no  cause  of  action  against  them  for  special  damage  caused  by  the 
obstruction  of  a  highway,  and  if  there  would  have  been  no  cause  of 
action  there  was  not  a  right  to  compensation.     And,  secondly,  that  even 

(a)  Aflrmtd  in  trror,  2  B.  A  8.  617. 
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if  upon  these  facts  an  action  could  have  been  maintained  for  such  special 
damage  if  there  had  been  no  statute,  still  the  plaintiff  is  not  entitled  to 
compensation  because  the  special  damage  is  to  his  personal  interest  in 
his  stock  in  trade  and  not  to  his  estate  in  land,  no  compensation  being 
given  unless  land  or  an  interest  therein  has  been  injuriouslj  affected. 

As  to  the  first  point,  viz.,  that  upon  these  facts,  if  there  had  been  no 
statute  for  the  defendants,  the  plaintiff  would  have  had  no  cause  of 
action  against  them  for  special  damage  caused  bj  the  obstruction  of  a 
highway,  we  assume  it  to  be  clear  that  there  is  no  title  to  compensation 
under  the  statutes  for  an  obstruction  of  a  highway  unless  without  the 
statutes  an  action  would  have  lain  for  the  obstruction  and  the  special 
damage,  according  to  Re  Penny  and  The  South  Eastern  Railway  Com- 
pany, 7  £.  &  B.  o60  (E.  C.  L.  R.  vol.  90);  We  assume  further  that 
although  the  action  would  lie,  it  does  not  follow  that  there  would  be 
title  to  compensation,  because  the  action  would  lie  for  a  special  damage 
*1  ^Ql  ^^  ^  personal  interest,  but  no  compensation  is  *given  under  the 
^  statute  unless  land  has  been  injuriously  affected.  See  Lord 
Oranworth's  judgment  in  The  Caledonian  Railway  Company  r.  Ogiivy, 
2  Macq.  229,  285. 

Then,  first,  do  these  facts  show  that  an  action  would  have  Iain  ?    The 
action  lies  where  the  exercise  of  the  right  of  way  by  or  on  behalf  of 
the  plaintiff  has  been  obstructed,  and  a  greater  damage  has  been  caused 
to  him  thereby  than  is  caused  to  the  Queen's  subjects  in  general  by 
obstructing  them  in  the  exercise  of  their  right.     This  position  is  not 
disputed,  but  the  following  cases  exemplify  its  application.     In  Iveson 
V.  Moore,  1  Ld.  Raym.  486,  the  plaintiff  was  prevented  by  the  defend- 
ant's obstruction  of  the  highway  from  using  the  way  for  carting  coals 
from  his  colliery,  which  coals  were  deteriorated  by  the  delay :  in  this 
case  the  law  on  actions  for  obstruction  of  highways  is  well  discussed. 
In  Maynell  v.  Saltmarsb,  1   Keb.  847,  the  plaintiff  was  prevented  b j 
the  defendant's  obstruction  from  carrying  his  corn,  and  so  the  corn 
became  damaged  by  rain.     In  Hart  v.  Basset,  T.  Jones  156,  the  plain- 
tiff, a  farmer  of  tithes,  was  prevented  by  the  defendant's  obstruction 
from  carrying  them  home ;  and  several  grounds  of  special  damage  are 
suggested  by  Lord  Holt  in  Iveson  v.  Moore,  1  Ld.  Raym.  494-5.     In 
Fineux  v.  Hovenden,  2  Cro.  El.  664,  the  special  damage  mentioned  as 
an  example  is  damage  caused  directly  by  the  obstruction  of  the  plaintiff 
in  the  use  of  the  way.    In  Greasly  v.  Codling,  2  Bing.  263  (E.  C.  L.  R. 
vol.  9),  the  plaintiff  was  prevented  by  the  defendant's  obstruction  from 
carrying  his  coals.     In  Paine  v.  Partrich,  Carth.  191,  the  plaintiff's 
damage  was  not  actionable,  and  the  example  of  actionable  damage  is 
*1B01  P"^  thus,  p.  194,  ^^a  ^particular  damage  to  maintain  this  action 
-^  ought  to  be  direct,  and  not  consequential ;  as  for  instance ;  the 
loss  of  his  horse,  or  by  some  corporal  hurt,  in  falling  into  a  trench  in 
the  highway."     In  Chichester  v.  Lethbridge,  Willes  71,  the  obstruction 
was  held  actionable  because  the  plaintiff  was  personally  opposed  by  the 
defendant  in  an  attempt  to  abate  the  obstruction  and  use  the  way.     In 
Rose  V.  Miles,  4  M.  k  S.  ^01,  the  plaintiff  was  obstructed  in  his  use  of 
the  navigable  water,  and  was  da,mi^ged  by  being  obliged  to  unload  his 
barge  and  carry  the  goods  overland.     ][n  all  these  cases  the  plaintiff 
was  exercising  his  right  of  way  ^nd  tb,^  defendant  obstructed  that  exer- 
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cise,  and  oaosed  particular  damage  thereby  directly  and  immediately  to 
the  plaintiff. 

Here  there  has  been  no  obstruction  to  the  exercise  of  the  right  of 
way  by  or  on  behalf  of  the  plaintiff;  neither  he  himself,  nor  any  one 
standing  in  a  legal  relation  to  him,  such  as  servant,  agent,  tenant,  or 
any  other  legal  relation  which  gives  to  the  plaintiff  a  legal  interest  in 
their  use  of  the  way  has  been  obstructed.  But  some  unknown  travel- 
lers having  a  free  option  to  pass  from  north  to  south,  either  by  Craw- 
ford Passage  or  any  other  pass,  have  chosen  some  other  pass  because 
they  did  not  like  the  steps  at  Coppice  Row ;  the  plaintiff  has  no  cause 
of  action  against  the  defendants  by  reason  of  any  obstruction  direct  to 
himself ;  the  travellers  who  have  chosen  to  turn  out  of  their  path  to 
avoid  the  steps  have  no  cause  of  action  against  the  defendants  in  respect 
of  the  obstruction ;  and  it  seems  unreasonable  that  an  obstruction  which 
created  no  cause  of  action,  either  for  the  plaintiff  or  for  the  travellers 
separately,  should,  by  indirect  consequence,  become  a  cause  of  action 
to  the  ^plaintiff,  because  the  travellers  exercised  their  choice  as  r«|gi 
to  their  path  and  as  to  their  refreshment,  a  choice  in  which  the  *- 
plaintiff  had  no  manner  of  legal  right. 

The  plaintiff  relied  on  Wilkes  v.  The  Hungerford  Market  Company, 
2  Bing.  N.  C.  281  (E.  C.  L.  R.  vol.  29),  as  an  authority  in  his  favour. 
The  case  was  argued,  and  the  judgment  is  on  the  point  that  the  action 
lay  for  the  loss  of  custom  to  a  shop  caused  by  the  obstruction  of  a  high- 
way at  some  distance  therefrom.  It  must,  however,  be  observed  that 
the  case  is  peculiar ;  the  obstruction  complained  of  in  the  declaration 
was  lawful  by  the  special  statute  of  the  defendants,  but  this  defence 
was  overruled,  because  a  substituted  way  had  not  been  opened  before 
the  stoppage,  and  ultimately  the  action  was  sustained  on  the  ground 
that  there  had  been  unreasonable  delay  in  removing  a  hoarding  which 
was  lawful  in  its  inception  but  was  continued  too  long,  in  respect  of 
which  it  is  not  clear  that  an  indictment  would  lie,  and  although  the 
damage  appears  to  be  indirect,  and  the  cases  above  cited  were  referred 
to,  leading,  as  it  seems  to  us,  to  a  decision  in  the  defendants'  favour, 
the  Court  gave  judgment  for  the  plaintiff,  and  held  the  loss  of  profit  to 
be  the  direct,  natural  and  immediate  consequence  of  the  obstruction. 

We  have  found  no  other  precedent  of  an  action  having  been  main- 
tained on  an  obstruction  of  a  highway  where  the  plaintiff  was  not  ob- 
structed in  the  exercise  of  any  right  vested  in  him,  and  the  damage  was 
not  a  more  direct,  natural  and  immediate  consequence  of  the  obstruction 
than  appeared  in  Wilkes  v.  The  Hungerford  Market  Company.  If  the 
same  question  was  raised  in  an  action  now,  we  think  it  probable  that  the 
action  w^ould  fail,  both  from  the  effect  of  the  cases  that  ^preceded  r^cigo 
Wilkes  V.  The  Hungerford  Market  Company  and  also  from  the  ^ 
TetLsomng  in  the  judgment  in  The  Caledonian  Railway  Company  v. 
Ogilvy,  2  Mncq.  229.  There  a  railway  crossed  a  highway  on  a  level, 
and  the  highway  was  stopped  by  two  gates  for  trains  to  pass,  and  the 
plaintiff  lived  near  those  gates  and  suffered  frequent  inconvenience,  but 
the  judgment  is  that  he  could  maintain  no  action  for  this  inconvenience, 
«— it  is  the  delay  common  to  all  who  are  exercising  their  right  at  that 
time;  knd  although  from  his  proximity  the  inconvenience  to  the  plain- 
tiff is  frequently  repeated,  yet  it  is  always  the  same  in  kind,  and  so  not 
actionable  special  damage,  and,  because  an  action  would  not  have  laiui 
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therefore  the  plaintiff  had  no  right  to  compensation  from  the  railway 
Oompanj;  and  Lord  Cranworth  adds  the  limitation  above  suggested 
that,  even  if  an  action  lay,  still  that  compensation  would  not  be  due 
unless  the  injury  was  to  the  land. 

These  are  our  reasons  that  an  action  would  not  have  lain,  and  so  the 
claim  for  compensation  fails. 

But,  secondly,  even  if  the  action  would  lie  for  this  obstruction,  where- 
by the  plaintiff  was  damaged  in  his  trade,  still  such  damage  did  not 
accrue  to  the  plaintiff  in  his  capacity  of  owner  of  an  estate  in  land, 
and  the  title  to  compensation  to  which  the  statute  relates  is  only  in 
respect  of  land,  or  an  interest  therein  which  has  been  injuriously  affected. 
Here  the  plaintiff  has  a  term  in  the  house,  and  the  point  is  whether  the 
house  is  shown  to  be  injuriously  affected,  because  the  profits  of  the  plain- 
tiff's trade  carried  on  therein  are  diminished  by  reason  of  the  obstruc- 
tion. The  trading  carried  on  in  the  house  is  entirely  distinct  from  the 
*16^1  ^^^^^  ^^  ^^^  *house, — the  procuring  of  refreshment  and  the  sale 
-■  thereof,  and  the  profit  thereon,  may  either  continue  or  cease 
without  affecting  the  plaintiff's  interest  in  the  house.  If  his  license 
were  taken  away  the  business  would  cease,  but  the  house  and  the  estate 
therein  would  be  the  same  as  before ;  and  it  is  clear  that  an  estate  in 
the  house  is  not  essential  to  the  sale  of  refreshment,  as  many  kinds  are 
sold  in  the  street  by  persons  having  no  interest  in  the  land  where  they 
sell ;  the  statute  limited  the  liability  to  compensation  in  respect  of  inju- 
ries to  definite  rights  of  a  permanent  nature,  that  is,  to  rights  in  land. 
The  public  has  a  valuable  interest  in  ond  derives  much  advantage  from 
the  works  of  public  Companies ;  the  capital  invested  in  them  is,  there- 
fore, protected  within  certain  limits,  and  we  are  to  see  that  those  limits 
are  not  exceeded :  and,  in  support  of  this  view,  we  refer  again  to  Lord 
Cranworth's  words  in  The  Caledonian  Railway  Company  v.  Ogilvy, 
before  cited. 

As  to  the  argument  that  compensation  is  in  practice  allowed  for  the 
profits  of  the  trade  where  land  id  taken  the  distinction  is  obvious,  the 
Company  claiming  to  take  land  by  compulsory  process  expels  the  owner 
from  his  property,  and  are  bound  to  compensate  him  for  all  the  loss 
caused  by  the  expulsion,  and  the  principle  of  compensation  then  is  the 
same  as  in  trespass  for  expulsion ;  and  so  it  has  been  decided  in  Re  Jubh 
V.  The  Hull  Dock  Company,  9  Q.  B.  443,  467  (E.  C.  L.  R.  vol.  58). 
There  abrewery  had  been  taken  by  the  defendants,  and  the  plaintiff  claimed 
to  be  compensated  for  the  loss  of  his  business  as  a  brewer,  and  the  Court 
held  that  be  was  so  entitled  expressly  on  the  ground  that  the  premises 
had  been  taken ;  and  distinguished  that  case  from  Rex  v.  The  London 
*1641  ^^®^  Company,  5  A.  &  E.  163  (E.  C.  L.  R.  vol.  81),  *where 
•J  compensation  for  loss  of  custom  to  a  public-house  was  held  to 
have  been  properly  refused,  upon  the  ground  that  in  the  latter  case  no 
part  of  the  premises  of  the  claimant  had  been  taken  or  touched  by  the 
Company.  But  the  present  claim  under  sect.  68  of  the  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  is  made  in  respect  of  lands 
injuriously  affected  where  no  land  has  been  taken ;  and  if  it  were  held 
that  a  claim  could  be  sustained  for  every  loss  of  profit  which  a  jury 
could  attribute  to  an  obstruction  of  a  highway  by  a  Railway  Company 
in  the  execution  of  their  works,  the  liabilities  in  a  dense  population 
would  be  innumerable.     The  common  law  limited  the  remedy  iur  ob« 
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ttnictions  of  public  rights  to  indictment,  unless  there  was  special  dam- 
age,  to  prevent  innumerable  actions ;  and  the  same  reason  applies  in  fall 
force  to  prevent  innumerable  claims  on  account  of  an  alleged  loss  of 
profit  caused  bj  obstructing  a  thoroughfare. 

We  consider  that  the  authorities  support  this  conclusion,  notwith* 
standing  the  recent  cases  in  the  three  Courts  to  the  contrary,  viz.,  Senior 
V.  The  Metropolitan  Railway  Company,  2  H.  &;  C.  258,  in  the  Exchequer, 
Cameron  v.  The  Charing  Cross  Railway  Company,  16  C.  B.  N.  S.  430 
(E.  C.  L.  B.  vol.  Ill),  in  the  Common  Pleas,  and  this  case  in  the  Court 
oelow.  For  these  cases  are  all  founded  on  the  supposed  effect  of  the 
judgment  in  the  Exchequer  Chamber  in  Chamberlain  v.  The  West  End 
of  London  and  Crystal  Palace  Railway  Company,  2  B.  &  S.  617  (£.  C. 
L.  R.  vol.  110),  and  if  that  judgment  has  been  misunderstood  these 
eases,  so  far  as  they  are  founded  on  that  misconception,  are  to  be  cor- 
rected. In  Chamberlain  o.  The  West  End  of  London  and  Crystal  Pa- 
lace Railway  Company  the  damages  were  given  by  the  arbitrator  on 
*account  of  the  damage  done  to  the  plaintiff's  house  by  the  rail-  r«-fge 
way  works,  and  there  was  no  claim  and  there  could  be  none  in  '- 
respect  of  loss  of  actual  profits  by  the  obstruction,  because  the  houses 
had  never  been  inhabited,  and  some  of  them  were  not  completed.  It  is 
true  that  the  arbitrator  gave  as  a  reason  for  the  damage  that  the  num- 
ber of  passengers  along  the  houses  in  question  had  been  diminished,  and 
that  therefore  they  were  less  fit  to  be  lot  for  shops,  and  this  reason  is 
referred  to  in  the  judgment.  But  it  is  certain,  if  the  case  is  examined, 
that  the  houses  themselves  of  the  then  plaintiff  were  found  to  be  injuri- 
ously affected,  and  for  that  injury  alone  the  compensation  was  awarded. 
The  same  principle  of  compensation  which  prevailed  in  that  case  has 
been  often  sustained,  and  is  totally  distinct  from  loss  of  profits  of  a 
trade  by  an  obstruction  of  a  thoroughfare. 

The  principle  is,  that  the  value  of  a  house  is  affected  by  the  relation 
of  its  situation  to  the  adjoining  highway,  that  is,  by  the  convenience  of 
the  private  rights  of  ingress  and  egress  from  the  one  to  the  other,  and 
by  the  circumstances  of  the  highway  itself  tending  to  make  it  useful 
and  agreeable  to  the  occupier  of  the  house.  If  a  house  on  a  level  with 
a  commodious,  beautiful,  well-frequented  street,  either  be  lifted  or  sunk 
by  the  railway  20  feet  above  or  below  the  level  of  that  street,  the  house 
would  be  injuriously  affected^  both  for  pleasure  and  profit,  by  reason  of 
the  change  in  the  access'  to  and  fi^m  the  house,  or  if  a  house  fronting 
to  a  street  of  that  description  should  be  turned  round  so  as  to  front  to  a 
dark  back  alley,  the  house  would  be  injuriously  affected.  The  site  of 
the  house  would  be  altered  for  the  worse.  In  these  cases  here  suggested 
the  house  is  supposed  to  *be  removed  to  make  the  meaning  qiore  r«iga 
clear ;  but  if,  instead  of  lifting  or  sinking  the  house,  or  turning  >- 
its  front  from  a  grand  street  to  a  bad  alley,  the  street  is  lifted  or  sunk 
or  changed  in  its  character,  the  relation  of  the  house  to  its  highway  is 
affected  precisely  to  the  same  degree  as  it  would  be  by  altering  the  rela- 
tive position  of  the  house  itself  in  respect  of  that  highway.  Such  is  the 
I  principle  of  Chamberlain  v.  The  We^t  End  of  London  and  Crystal  Pa- 
ace  Railway  Company,  2  B.  &  S.  605  (E.  C.  L.  R.  vol.  llO).(a)  The 
frontage  had  been  to  a  wide  well-frequented  road  leading  direct  to  and 
from  important  towns ;  by  the  execution  of  the  railway  works  it  waa 

(o)  Aflnn«d  In  error,  2  B.  it  S.  017. 
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made  to  front  to  a  dumb  alley  sank  below  the  level  of  the  sabstitated 
tboroQghfare  over  a  railway  bridge,  along  which  the  stream  of  passen- 
gers would  be  compelled  to  flow.  Frontage  gives  the  value  to  building 
ground ;  therefore  the  railway  Company  took  away  valuable  frontage 
and  substituted  that  which  was  very  inferior,  and  therefore  it  was  held 
that  they  had  injuriously  affected  the  house,  both  in  its  frontage  and  in 
its  access  to  and  from  the  effective  thoroughfare  of  the  locality. 

This  principle  has  been  acted  on  in  other  cases  where  compensation 
has  been  awarded  to  claimants  in  respect  to  their  access  to  the  highway 
being  damaged.  Thus,  in  Reg.  v.  The  Eastern  Counties  Railway  Com* 
pany,  2  Q.  B.  347  (£.  C.  L.  R.  vol.  42),  the  compensation  was  held  to 
DC  due  to  the  claimant  because  his  land  adjoined  the  road  which  had 
been  lowered  by  the  railway  company,  so  that  his  private  right  of  ac- 
cess to  that  highway  had  been  injured.  To  the  same  effiect  are  the  Irish 
cases :  Moore  v.  The  Great  Southern  and  Western  Railway  Company, 

♦1671  ^^  ^^'®^  ^^°^'  ^*^  ^®P'  ^^'  ^^^  *Toohey  v.  The  Great  Southern 
-i  and  Western  Railway  Company,  10  Irish  Com.  Law  Rep.  98. 
Upon  this  principle,  also,  the  case  of  Baker  v,  Moore,  Hil.,  8  W.  3,  C. 
B.,  cited  by  Gould,  J.,  in  Iveson  v.  Moore,  1  Ld.  Raym.  491,  would 
have  stood  if  the  plaintiff  had  succeeded ;  there  the  defendant  built  m 
wall  obstructing  the  access  from  a  street  to  the  Thames,  and  the  plain- 
tiff sued  for  damage  to  his  houses  in  the  street  from  the  loss  of  that  ac- 
cess, but  as  he  failed  to  show  that  he  had  the  houses  in  the  street,  he 
failed  in  his  action.  So,  also,  in  Reg.  v.  The  Great  Northern  Railway 
Company,  14  Q.  B.  25  (E.  C.  L.  R.  vol.  68),  a  ferry  belonging  by  pre- 
scription to  the  plaintiff's  land  was  taken  away  by  the  railway  works, 
and  compensation  was  granted  because  the  ferry  and  the  access  thereto 
"were  a  private  right,  and  the  loss  thereof  was  an  injury  to  the  land. 

We  do  not  think  it  useful  to  make  further  citations  of  cases  where 
compensation  was  granted,  and  to  point  out  that  in  each  there  was  injury 
to  an  estate  in  land.  The  general  conclusion  which  we  draw  from  this 
review  is,  that  there  is  no  precedent  of  compensation  for  an  injury  to 
good-will  or  for  a  loss  of  profit  in  the  business  carried  on  upon  the  land 
where  no  land  has  been  taken ;  that  the  compensation  for  the  good- will 
of  business  carried  on  upon  land  actually  taken  is  granted  expressly  on 
the  ground  that  the  occupier  is  expelled  therefrom,  and  is  distinguished 
thereby  from  a  claim  by  an  occupier  from  whom  nothing  has  been  taken. 
So  far  the  authorities  for  the  negative  proposition  are  clear,  viz.,  that 
there  is  no  precedent  for  supporting  such  a  claim  as  the  plaintiff  makes. 
Then  Rex  v.  The  London  Dock  Company,  5  A.  &  E.  163  (£.  C.  L.  R. 
vol.  81),  is  a  direct  affirmative  decision  on  the  very  point  now  in  ques- 
*1B81  ^^^"'  ^^^*'  ^^^^  ^  ^claimant  is  not  entitled  to  compensation  for 
-I  loss  of  profit  in  his  business  by  reason  of  the  obstruction  of  the 
highways  in  the  neighbourhood  of  his  house,  whereby  the  passengers 
who  would  have  come  and  purchased  refreshment  but  for  the  obstruction 
were  prevented  from  so  doing.  The  decision  is  that  there  was  no  inju- 
rious affection  of  an  interest  in  land  although  the  highways  were  per- 
manently obstructed  without  substitution.  In  that  case  Wilkes  v.  The 
Hungert'ord  Market  Company,  2  Ring.  N.  C.  281  (E.  C.  L.  R.  vol.  29), 
was  distinguished  from  the  case  before  the  Court,  because  Wilkes  main« 
taiued  an  action  for  the  damage  to  his  trade,  and  an  action  is  not  con- 
fined to  au  injurious  affection  of  an  interest  in  land  but  i¥ill  lie  for  an 
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injarj  to  the  person  or  personal  property  caased  by  the  obstrnction  of  a 
highway.  The  case  of  Rex  v.  The  London  Dock  Company,  5  A.  &  E. 
163  (E.  G.  L.  B.  Yol.  81),  has  been  often  cited  in  all  the  Courts,  and 
uniformly  as  a  binding  decision  standing  on  sound  grounds.  We  would 
also  refer  again  to  The  Caledonian  Railway  Company  v.  Ogiivy,  2  Macq. 
229,  for  a  judgment  on  the  point  that  the  land  is  not  injuriously  affected 
because  a  highway  leading  towards  the  land  is  obstructed  and  thereby 
inconvenience  is  caused  to  the  owner  and  others  resorting  to  the  landL 
We  would  also  refer  to  Rex  v.  The  Directors  of  the  Bristol  Dock  Com- 
pany, 12  East  429,  as  supporting  the  principle  that  compensation  should 
not  be  given  for  a  damage  common  to  the  inhabitants  of  the  neighbour* 
hood  generally. 

These  are  the  affirmative  authorities  against  maintaining  the  present 
claim.  The  words  of  the  statute  seem  to  us  to  accord  with  these  autho- 
rities, limiting  the  right  to  compensation  to  an  injurious  affection  of  an 
^interest  in  land  contradistinguished  from  injuries  to  the  person  r^i/^q 
or  personal  property,  and  expediency  seems  strongly  on  the  side  '- 
of  the  view  we  take,  namely,  that  Companies  making  works  which  the 
Legislature  has  sanctioned  on  account  of  their  public  convenience  should 
be  relieved  within  certain  limits  from  liability  to  action  as  well  as  to 
indictment  in  respect  of  their  works. 

On  these  grounds,  even  if  there  were  no  statute  for  the  defendants, 
and  if  an  action  would  lie  for  a  loss  of  the  profits  of  a  business,  still  no 
compensation  is  due  for  such  loss  of  profits  as  an  injurious  affection  of  an 
interest  in  land  because  such  loss  does  not  affect  that  interest. 

The  result  is  that  the  judgment  should  be  reversed  on  each  of  the 
two  grounds  above  mentioned. 

Channell,  B.,  read  the  judgment  of  Kbating,  J.,  in  which  Byles,  J., 
concurred. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Queen's  Bench 
should  be  affirmed. 

The  defendants,  in  the  execution  of  the  works  authorized  by  their 
Act,  interfered  with  certain  approaches  to  the  public  house  of  the  plain- 
tiff, rendering  the  same  less  convenient,  and  thereby  causing  such  a 
diminution  in  the  number  of  his  customers  as  to  cause  to  him  in  his 
business  as  a  licensed  victualler  dsmage,  which  the  jury  estimated  at 
100/. ;  and  the  question  is,  whether  such  loss  of  customers  under  the 
circumstances  stated  in  the  case  can  fgrm  the  subject  of  compensation 
within  the  68th  section  of  The  Lands  Clauses  Consolidation  Act,  1845. 
8  4  9  Vict.  c.  18  ? 

That  an  action  would  have  lain  against  the  defendants  by  the  plain- 
tiff in  respect  of  the  injury  to  his  public  house  by  the  withdrawal  of  the 
customers  if  the  Company  had  *not  been  protected  by  their  Act,  r^iiTA 
I  cannot  bring  myself  to  doubt.  The  case  of  Wilkes  v.  The  L  -^^^ 
Hungerford  Market  Company,  2  Bing.  N.  C.  281  (E.  C.  L.  R.  vol.  29), 
has  never  that  I  am  aware  of  been  at  all  shaken,  and  appears  to  me  to 
decide  the  point,  for  there  is  no  real  difference  between  that  case  and 
the  present.  So  likewise  in  the  case  of  Senior  v.  The  Metropolitan 
Railway  Company,  2  H.  &  C.  258,  which  is  almost  identical  in  its  facta 
with  the  present,  the  Court  of  Exchequer  unanimously  held  that  aa 
action  would  have  lain,  as  they  decided  it  to  be  a  case  for  compensation. 
See  also  the  judgment  of  WUles,  J.,  in  Cameron  v.  The  Charing  Croat 
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Railway  Company,  16  C.  B.  N.  S.  480,  447  (E.  0.  L.  R.  vol.  111). 
Indeed,  the  case  of  Chamberlain  v.  The  West  End  of  London  and  Crystal 
Palace  Company,  as  decided  in  the  Queen's  Bench,  2  B.  &;  S.  665  (E. 
E.  C.  L.  R.  vol.  110),  and  affirmed  in  error,  2  B.  &  S.  617,  seems  to 
conclade  the  matter,  for  although  in  that  case  the  obstruction  was  per- 
manent, yet  that  could  only  be  a  question  of  degree  upon  the  point 
whether  an  action  would  lie.  In  none  of  these  cases  were  the  houses 
themselves  injured,  but  in  all  the  complaint  was  of  an  obstruction  inter- 
fering with  the  trade  carried  on,  or  which  might  be  carried  on  therein, 
and  so  causing  damage  by  injuriously  affecting  an  interest  in  the  land. 

If  then  the  injury  found  by  the  jury  to  have  been  inflicted  upon  the 
plaintiff  in  this  case  by  the  acts  of  the  defendants  was  injury  to  his 
interest  in  or  occupation  of  land,  for  which  an  action  might  have  been 
maintained  against  them  if  they  were  not  protected  by  their  Act,  then 
all  the  authorities,  beginning  at  least  as  far  back  as  Glover  v.  The  North 
♦1711  Staffordshire  ♦Railway  Company,  16  Q.  B.  912  (E.  C.  L.  R.  voL 

•J  111),  show  that  the  case  is  one  for  compensation :  indeed,  the 
application  of  such  a  test  to  the  construction  of  the  statute  is  in  itself  so 
just  and  reasonable,  that  it  would  require  strong  authority  to  displace 
It  in  favour  of  another.  It  was  suggested  that  the  observations  of  Lord 
Cranworth  in  the  case  of  The  Caledonian  Railway  Company  v.  Ogilvy, 
2  Macq.  229,  285,  were  opposed  to  this  view,  but  when  the  case  is  looked 
at  it  will  be  found  that  his  Lordship  was  referring  to  cases  of  personal 
inconvenience  and  injury  not  affecting  land  or  any  interest  therein.  So 
also  the  case  of  Rex  v.  The  London  Dock  Company,  5  A.  &;  E.  168  (E. 
0.  L.  R.  vol.  81),  was  decided  upon  the  ground  that  the  injury  there 
complained  of  was  not  such  an  injury  as  the  statute  then  under  discus- 
jsion  contemplated ;  and  see  the  observations  of  Crompton,  J.,  in  Cham- 
berlain V.  The  West  End  of  London  and  Crystal  Palace  Company,  2  B. 
ft  S.  615  (E.  C.  L.  R.  vol.  110),  as  to  the  large  words  now  to  be  found 
in  the  compensation  clauses  of  the  more  recent  Acts.  An  injury  to  the 
trade  carried  on,  or,  as  it  may  be  called,  the  goodwill  of  a  house  is  an 
injury  to  that  which  is  inseparable  from  it,  and  forms  part  of  its  nature; 
as  was  said  by  Willes,  J.,  in  Cameron  v.  The  Charing  Cross  Railway 
Company,  16  C.  B.  N.  S.  430,  447  (E.  C.  L.  R.  vol.  Ill),  *' Damage 
to  a  man's  interest  in  land  necessarily  includes  damage  to  the  business 
which  he  carries  on  upon  the  land,  by  diverting  it  from  its  accustomed 
channel.  Such  an  interest  is  not  merely  personal:  it  is  an  interest 
which  a  man  enjoys  in  respect  of  the  land, — ^a  reasonable  expectation 
of  profit  from  the  exercise  of  his  abilities  in  some  particular  place  by 
^1721  ^^^^yi^S  ^°  business  there.    *That  reasonable  expectation  of  pro- 

•J  fit  is  commonly  called  *  goodwill,'  and  is  a  marketable  thing;" 
and  in  none  of  the  numerous  cases  which  have  been  decided  upon  this 
subject,  and  in  which  compensation  has  been  held  to  be  payable  in 
respect  of  the  land  Being  injuriously  affected,  has  the  subject-matter  of 
the  injury  more  directly  and  immediately  affected  the  value  of  the  land 
than  the  goodwill  of  a  public  house.  Indeed,  the  case  of  Chamberlain 
V.  The  West  End  of  London  and  Crystal  Palace  Railway  Company,  2 
B.  k  S.  605  (E.  C.  L.  R.  vol.  110),  before  referred  to,  seems  to  con- 
clude the  present  case,  for  there  the  arbitrator  had  awarded  compensa- 
tion (amongst  other  things)  in  consequence  of  the  Company  having,  by 
interfering  with  the  access  to  the  plaintiff's  houses,  rendered  them  less 
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suitable  for  shops,  as  from  tbe  obstruction  fewer  persons  would  pass  that 
way,  and  so  the  value  was  lessened.  It  is  true  the  obstruction  in  that 
case  was  permanent,  here  it  was  not  so ;  but  that  circumstance  I  appre- 
hend makes  no  real  difference  in  principle  between  the  two  cases,  for 
if  the  injury  were  direct  to  the  structure  of  the  house  itself,  its  being 
caused  by  temporary  works  of  the  Company  would  not  render  it  less 
the  subject  of  compensation  than  if  caused  by  works  of  a  permanent 
character. 

Upon  the  whole,  looking  to  the  authorities  and  words  of  the  statute, 
in  my  opinion  the  Judges  of  the  Court  of  Queen's  Bench  in  the  present 
case  have  rightly  construed  them,  and  their  decision  ought  to  be 
affirmed. 

Judgment  reversed.(a) 

(a)  A  writ  of  arror  ii  pending  in  th«  Hoot*  of  Lords. 


♦HODGMAN  V.  The  WEST  MIDLAND  Railway  Com-  .^^.^ 

pany.    June  18.  L     •*» 

Baihoay  Company. — 17  S  18  Fid.  e.  31,  t.  7. — Contract, — Delivery  of  animal,^' 
Apptal  under  Common  Law  Procedure  Act^  1854,  17  <l&  18  Vict,  e,  125,  t.  34. 

1.  A  nilway  Company  ia  entitled  to  the  proteotion  againit  retponiibility  for  the  oarriafe 
of  animals  given  by  the  ■eeond  provito  in  aeet.  7  of  The  Railway  and  Canal  Trafflo  Ael>  1864» 
17  k  18  Viet.  e.  31,  alihoagh  no  eomplete  eon  tract  for  carriage  of  tbe  animal  has  been  entered 
into,  and  no  complete  delivery  of  it  haa  taken  plaoe ;  it  \%  enough  if  tbe  animal  wai  in  the 
course  of  being  delivered  to  or  rsceived  by  the  Company;  per  Black  bam  and  Mellor,  JJ., 
dissentiente,  Coekbum,  C.  J. 

3.  A  rule  to  reduce  damages  is  a  rale  to  enter  a  verdict  within  The  Common  Law  Procediue 
Act,  1854, 17  A  18  Vict.  e.  125,  s.  34,  and  consequently  gives  a  right  of  appeaL 

Thb  declaration  stated  that  the  defendants  were  the  owners  of  the 
West  Midland  Railway,  and  of  a  certain  station  upon  and  adjoining  the 
same  at  Worcester,  used  by  them,  amongst  other  things,  for  the  recep- 
tion and  conveyance  of  horses,  goods  and  chattels,  from  Worcester  to 
London,  for  reward,  and  the  defendants  for  their  profit  kept  open  the 
station  for  the  public  use  to  bring  thereto  horses,  goods  and  chattels,  to 
be  carried  and  conveyed  by  them  upon  the  railwajr  from  Worcester  to 
London  ;  yet  the  defendants  wrongfully  and  negligently  put  and  placed, 
and  caused  to  be  put  and  placed,  in  and  upon  the  station  divers  large 
sharp  iron  girders,  and  wrongfully  and  negligently  continued  the  same 
therein  and  thereon,  and  thereby  greatly  obstructed  the  station  and 
rendered  the  same  dangerous  for  the  reception  of  horses  brought  thereto 
by  the  public  for  conveyance.  It  then  averred  that  by  reason  of  the 
premises,  and  the  placing  and  continuing  the  iron  girders  as  aforesaid, 
a  certain  horse  of  the  plaintiiF  *of  great  value,  which  had  been  r^-iT^ 
brought  to  the  station  by  him  for  the  purpose  of  being  conveyed  ^ 
bj  the  defendants  upon  the  railway  from  Worcester  to  London,  for 
reward,  was  driven  and  struck  upon  and  against  the  iron  girders,  and 
the  legs  of  the  horse  were  thereby  greatly  cut  and  injured,  and  the 
horse  was  thereby  rendered  of  no  value  to  the  plaintiff,  and  was  obliged 
to  be,  and  was,  after  divers  unsuccessful  attempts  to  cure  it,  killed,  and 
the  plaintiff  by  means  of  the  premises  not  only  wholly  lost  and  was 
deprived  of  the  horse,  but  incurred  medical  and  other  expenses  i& 
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endeavouring  to  care  and  in  keeping  the  same  before  it  was  killed,  and 
in  the  payment  of  certain  forfeits  which  he  was  called  on  and  obliged 
to  pay  by  reason  of  the  horse  not  being  able  to  run  certain  races,  which 
the  horse  was  before  and  at  the  time  of  the  injury  engaged  to  run. 
Damage  claimed,  12002. 

Plea.   Not  guilty,  and  issue  thereon. 

On  the  trial,  before  Cockburn,  0.  J.,  at  the  Middlesex  Sittings  after 
Trinity  Term,  1863,  it  appeared  that  oh  the  12th  July,  1862,  the 
plaintiff  was  owner  of  a  race  horse  called  '^  Shillelagh."  The  defend- 
ants are  the  owners  of  the  West  Midland  Railway,  and  of  a  station  and 
station  yard  upon  and  adjoining  the  railway  at  Worcester,  used  and 
kept  open  to  the  public  by  them  for  the  reception  of  horses  and  other 

foods  and  chattels  sent  to  them  for  conveyance  from  Worcester  to 
london,  for  reward.  At  the  station  there  was  a  siding  for  horse-boxes 
opposite  to  the  entrance  of  the  station,  and  horses,  in  order  to  get  to 
those  horse-boxes,  were  obliged  to  traverse  the  station  yard  belonging 
*1751  ^^  ^^^  Company.  In  the  yard,  on  the  day  in  question,  there 
'  ^  *were  a  number  of  sharp  iron  girders  lying  between  the  entrance 
of  the  station  and  the  siding  for  horse-boxes,  and  the  only  mode  of 
access  to  the  siding  was  to  pass  along  a  space  or  passage  between  such 
girders,  the  narrowest  part  of  which  was  seven  feet.  These  girders  are 
used  in  the  construction  of  railway  bridges ;  they  are  thirty-five  feet 
long,  two  feet  deep,  one  foot  wide,  and  the  edges  of  them  are  sharp. 
The  previous  day  there  had  been  a  race  meeting  at  Worcester,  and  the 
plaintiff's  horse  ran  there.  On  the  10th  July  a  servant  of  the  plaintiff 
gave  notice  to  the  defendants  that  he  should  want  a  horse-box  for  the 
purpose  of  carrying  the  horse  to  London  on  the  12th  July.  On  the 
morning  of  the  day  on  which  the  injury  complained  of  took  place,  the 
horse  was  sent  by  the  plaintiff  and  taken  in  charge  of  his  servant  to  the 
station  to  be  forwarded  by  the  defendants  on  their  railway  from  Wor- 
cester to  London.  The  horse  arrived  at  the  station  at  9.15  A.  M.  to 
leave  by  the  9.40  A.  M.  train.  There  were  at  the  station  and  in  the 
station  yard  other  race  horses,  belonging  to  different  owners,  to  be 
forwarded  to  London  and  elsewhere  by  the  same  train..  These  horses 
were  being  ridden  in  the  station  yard  by  their  respective  grooms,  and 
the  plaintiff's  horse  was  being  ridden  by  the  above  mentioned  servant. 
The  horse-boxes  intended  to  convey  the  horses  were  at  the  siding  for 
horse-boxes.  When  the  horse-boxes  were  ready  the  railway  porters 
directed  the  grooms  to  take  the  London  horses  along  the  space  or 

Eassage  through  the  girders ;  one  of  those  porters  calling  out  '^  Make 
aste,  London  horses,  this  way  ;*'  whereupon  one  of  the  horses  for 
London  called  ^'  Viscount  Brignell,"  which  was  to  be  loaded  first,  ri()dea 
*l7f)1  ^^  ^  groom  of  the  owner,  went  up  the  space  or  passage  ^first, 
-I  and  the  plaintiffs  horse,  whose  turn  for  loading  came  second, 
followed  next  along  the  space  or  passage  four  or  five  yards  off.  The 
plaintiff's  horse  had  gone  through  the  girders  part  of  the  way,  and  was 
standing  in  the  space  or  passage  just  beyond  the  place  where  it  was 
most  narrow,  while  the  other  horse  was  being  loaded.  This  horse,  in 
being  loaded,  kicked  or  lashed  out  and  caused  a  sudden  noise,  whereby 
the  plaintiff's  horse,  being  frightened,  stepped  back  suddenly  against 
one  of  the  iron  girders  which  projected,  and  so  sustained  the  injury 
from  its  sharp  edge  which  resulted  in  the  destruction  of  the  horse  being 
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necessary.  The  horse-boxes  and  the  placing  of  the  horses  into  them 
were  entirely  under  the  control  of  the  defendants'  servants.  At  the 
time  of  the  accident  the  horse  ^'  Shillelagh"  was  being  ridden  by  the 
plaintifiTs  groom,  and,  except  as  herein  stated,  had  not  been  gven  into 
the  hands  of  any  of  the  defendants'  servants.  The  plaintiff's  groom 
had  not  taken  any  ticket  nor  made  any  declaration  of  value  under  the 
17  &  18  Vict.  c.  81,  s.  7,  nor  paid  any  money  for  the  conveyance  of  the 
horse.  The  custom  was,  for  the  ticket  to  be  obtained  after  the  horse 
had  been  placed  in  the  horse-box. 

On  this  evidence  the  jury  returned  a  verdict  for  the  plaintiff,  damages 
1000/.,  leave  being  reserved  to  the  defendants  to  move  to  reduce  the 
damages  to  501.,  on  the  ground  that  the  plaintiff's  right  to  recover  was 
limited  to  that  sum  by  stat.  17  &  18  Vict.  c.  81. 

In  Michaelmas  Term,  1863, 

JSFatcktns  obtained  a  rule  nisi  accordingly. 

This  rule  was  argued  in  Hilary  Term,  January  ISth,  and  Easter  Term, 
April  16th. 

The  case  depended  on  the  construction  of  two  sections  *of  r^-inY 
The  Railway  and  Canal  Traffic  Act,  stat.  17  4;  18  Vict.  c.  81,  L  *  * 
for  the  better  regulation  of  the  traffic  on  railways  and  canals,  which, 
after  reciting  that  it  was  '*  expedient  to  make  better  provision  for  regu- 
lating the  traffic  on  railways  and  canals,"  enacts  as  follows : 

Sect.  2.  "  Every  railway  Company,  canal  Company,  and  railway  and 
canal  Company,  shall,  according  to  their  respective  powers,  afford  all 
reasonable  facilities  for  the  receiving  and  forwarding  and  delivering  of 
traffic  upon  and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  Companies  respectively,  and  for  the  return  of  carriages, 
tracks,  boats,  and  other  vehicles,  and  no  such  Company  shall  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favour 
of  any  particular  person  or  Company,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  nor  shall  any  such  Company  subject 
any  particular  person  or  Company,  or  any  particular  description  of  traf- 
fic, to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever ;  and  every  railway  Company  and  canal  Company 
and  railway  and  canal  Company  having  or  working  railways  or  canals 
which  form  part  of  a  continuous  line  of  railway  or  canal  or  ra^ilway  and 
canal  communication,  or  which  have  the  terminus,  station,  or  whnrf  of 
the  one  near  the  terminus,  station,  or  wharf  of  the  other,  shall  afford  all 
due  and  reasonable  facilities  for  receiving  and  forwarding  all  the  traffic 
arriving  by  one  of  such  railways  or  canals  by  the  other,  without  any 
unreasonable  delay,  and  without  any  such  preference  or  advantage,  or 
prejudice  or  disadvantage,  as  aforesard,  and  so  that  no  obstruction  may 
be  offered  to  the  public  desirous  of  using  such  railways  or  canals  or  rail- 
ways and  canals  as  a  continuous  line  of  communication,  and  so  r4ii7o 
*that  all  reasonable  accommodation  may,  by  means  of  the  rail-  ^ 
ways  and  canals  of  the  several  Companies,  be  at  all  times  afforded  to 
the  public  in  that  behalf." 

Sect.  7.  ^'  Every  such  Company  as  aforesaid  shall  be  liable  for  the 
loss  of  or  for  any  injury  done  to  any  horses,  cattle,  or  other  animals,  or 
to  any  articles,  goods,  or  things,  in  the  receiving,  forwarding,  or  deliv- 
ering thereof,  occasioned  by  the  neglect  or  default  of  such  Company  or 
its  servants,  notwithstaqding  any  notice,  condition,  or  declaration  made 
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and  given  bj  such  Company  contrary  thereto,  or  in  anywise  limiting 
such  liability ;  every  such  notice,  condition,  or  declaration  being  hereby 
declared  to  be  null  and  void :  Provided  always,  that  nothing  herein  con* 
tained  shall  be  construed  to  prevent  the  said  Companies  from  making 
such  conditions  with  respect  to  the  receiving,  forwarding,  and  delivering 
of  any  of  the  said  animals,  articles,  goods,  or  things,  as  shall  be  ad- 
judged by  the  Court  or  Judge  before  whom  any  question  relating  thereto 
shall  be  tried  to  be  just  and  reasonable :  Provided  always,  that  no 

Sreater  damages  shall  be  recovered  for  the  loss  of  or  for  any  injury 
one  to  any  of  such  animals,  beyond  the  sums  hereinafter  mentioned ; 
(that  is  to  say)  for  any  horse,  501, ;  for  any  neat  cattle,  per  head,  15/. ; 
for  any  sheep  or  pigs,  per  head,  22. ;  unless  the  person  sending  or  deliv* 
ering  the  same  to  such  Company  shall,  at  the  time  of  such  delivery, 
have  declared  them  to  be  respectively  of  higher  value  than  as  above 
mentioned ;  in  which  case  it  shall  be  lawful  for  such  Company  to  demand 
and  receive  by  way  of  compensation  for  the  increased  risk  and  care 
thereby  occasioned,  a  reasonable  per  centage  upon  the  excess  of  the 
value  so  declared  above  the  respective  sums  so  limited  as  aforesaid,  and 
*1791  ^^^^^  shM  be  paid  in  addition  to  the  ^ordinary  rate  of  charge; 
^  and  such  per-centage  or  increased  rate  of  charge  shall  be  notified 
in  the  manner  prescribed  in  the  stat.  11  G.  4  &  1  W.  4,  c.  68,  and  shall 
be  binding  upon  such  Company  in  the  manner  therein  mentioned ;  Pro- 
vided also,  that  the  proof  of  the  value  of  such  animals,  articles,  goods, 
and  things,  and  the  amount  of  the  injury  done  thereto,  shall  in  all  cases 
lie  upon  the  person  claiming  compensation  for  such  loss  or  injury :  Pro- 
vided also,  that  no  special  contract  between  such  Company  and  any  other 
parties  respecting  the  receiving,  forwarding,  or  delivering  of  any  ani- 
mals, articles,  goods,  or  things  as  aforesaid  shall  be  binding  upon  or 
affect  any  such  party  unless  the  same  be  signed  by  him  or  by  the  4>erson 
delivering  such  animals,  articles,  goods,  or  things  respectively  for  car- 
riage :  Provided  also,  that  nothing  herein  contained  shall  alter  or  affect 
the  rights,  privileges,  or  liabilities  of  any  such  Company  under  the  said 
Act  of  the  11  G.  4  &  1  W.  4,  c.  68,  with  respect  to  articles  of  the  de- 
scriptions mentioned  in  the  said  Act." 

Petersdorff^  Serjt.  and  0.  W.  Woodj  showed  causeu — The  defendants 
ar<9  not  sued  as  carriers,  but  for  injury  to  a  horse  which  they  were  about 
to  carry  for  profit,  caused  by  their  negligence  in  a  place  under  their  con- 
trol through  which  the  horse  was  compelled  to  pass  on  the  occasion.  A 
contract  with  a  railway  Company  on  depositing  goods  in  their  cloak  room 
is  different  from  a  contract  with  them  to  carry :  Van  Toll  v.  The  South 
Eastern  Railway  Company,  12  C.  B.  N.  S.  75  (E.  C.  L.  R.  vol.  104). 
A  shopkeeper  by  keeping  his  shop  open  impliedly  invites  every  person 
*1R01  ^  ^n^c^  ^^  And  if  a  person  who  does  so  meets  with  '^'injury  there 
-■  in  consequence  of  the  neglect  of  the  shopkeeper,  he  is  liable. 
A  person  who,  with  permission  of  the  owner  of  a  private  road  places 
building  materials  upon  it  is  liable  for  injury  caused  by  his  having  done 
so  without  due  caution :  Corby  t;.  Hill,  4  C.  B.  N.  S.  556  (E.  C.  L.  B. 
vol.  95).  Here  was  no  contract  between  the  plaintiff  and  the  defendants 
for  carriage,  for  before  the  horse  was  put  into  the  horse-box  the  groom 
might  have  changed  his  mind  respecting  the  fitness  of  sending  it  by  the 
defendants'  railway,  or  the  accident  might  have  occurred  after  he  re- 
ceived an  intimation  from  the  defendants  of  their  refusal  to  receive  the 
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borse.  Nor  was  there  a  delivery  of  the  horse  to  the  defendants  to  sat* 
isfy  the  Statute  of  Frauds.  [Blackburn  and  Mellor,  JJ.,  intimated 
that  the  Statate  of  Frauds  threw  no  light  on  the  present  question.] 

HawkvM  and  H.  Jame%^  in  support  of  the  rule. — In  order  to  entitle 
a  Company  to  the  protection  of  this  proviso  it  is  not  requisite  that  any 
binding  contract  should  have  been  entered  into  between  them  and  the 
sender  of  the  animal.  A  complete  reception  of  it  by  them  is  not  neces- 
sary ;  nor  such  a  reception  as  would  satisfy  the  Statute  of  Frauds. 
Reception  in  its  popular  sense,  or  a  commencement  of  delivery,  is 
enough.  At  the  time  of  this  accident  the  defendants  had  admitted  the 
horse  into  a  yard  which  was  their  property.  Corby  v.  Hill,  4  G.  B.  N. 
S.  556  (E.  C.  L.  R.  vol.  95),  is  inapplicable ;  for  that  was  not  a  ques- 
tion of  limit  to  an  admitted  responsibility. 

Our.  adv.  vulL 

And  now,  the  Court  *  differing  in  opinioni  the  following  judgments 
were  delivered. 

*Mellob,  J.  (after  stating  the  facts). — There  is  no  case  bear-  rm-iQ^ 
ing  upon  the  subject,  and  we  are  now  for  the  first  time  to  deter-  ^ 
mine  what  is  the  true  construction  of  this  statute,  17  &  18  Vict.  c.  81, 
with  reference  to  the  facts  of  the  case.     The  statute  recites  that  it  is 
expedient  to  make  better  provision  for  regulating  ^'  the  trafiic"  on  rail- 
ways and  canals  ;  and  its  principal  objects  are :  first,  to  compel  railway 
and  canal  Companies  to  give  equal  facilities  to  traffic  brought  to  them 
to  be  carried ;  secondly,  to  impose  a  limitation  upon  the  power  of  such 
Companies  to  protect  themselves  from  liability  for  injury  resulting  from 
the  negligence  of  their  servants :  and  thirdly,  to  give  a  modified  protec* 
tion  to  such  Companies  from  *^  loss  of  or  for  any  injury  done  to  any 
horses,  &c.,  in  the  receiving,  forwarding,  or  delivering  thereof."     The 
Btatut«  accordingly  contains  a  proviso  regulating  the  conditions  which 
may  be  imposed  by  such  Companies,  ^^  with  respect  to  the  receiving,  for- 
warding and  delivering  of  any  of  the  said  animals,  &c.,"  which  is  imme- 
diately followed  by  a  second  proviso,  '^  that  no  greater  damages  shall  be 
recovered  for  the  loss  of  or  for  any  injury  done  to  any  of  such  animals, 
beyond  the  sums  hereinafter  mentioned ;  (that  is  to  say),"  inter  alia,  for 
"any  horse,  502.  ....  unless  the  person  sending  or  delivering  the 
same  to  such  Company  shall,  at  the  time  of  such  delivery,  have  declared 
them  to  be  respectively  of  higher  value  than  as  above  mentioned ;"  in 
which  case  the  Company,  as  compensation  for  the  increased  risk  and 
care  thereby  occasioned,  may  demand  a  reasonable  per  oentage  upon 
the  excess  of  value  so  declared,  above  the  respective  sums  so  limited. 
It  appears  to  me  that  this  clause  not  only  applies  to  the  risks  of  carriage 
and  conveyance,  but  also  to  those  which  attend  the  receiving  r^-ioo 
*and  delivery  by  the  Company  of  any  horse,  &c.,  required  to  ^ 
be  conveyed,  and  that  the  intention  of  the  Legislature  was  to  make 
the  protection  to  the  Company  in  the  conduct  of  its  traffic  coextensive 
with  the  risk  incurred,  and  that  the  time  of  such  delivery  does  not 
mean  the  time  when  the  contract  to  carry  is  complete,  but  must  be  read 
in  connection  with  the  words  twice  previously  used  in  the  section,  vis.^ 
'^in  the  receiving,  forwarding,  and  delivering"  thereof.     The  horse  was 
sent  to  the  defendants'  premises  for  the  sole  purpose  of  being  received^ 
forwarded,  and  delivered,  and  I  think  that  the  accident  occurred  in  the 
eourse  of  delivering  and  the  receiving  by  the  defendants  of  the  horso 
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to  be  forwarded  and  delivered.     The  statute  requires  from  the  sender 
if  ho  desires  to  recover  more  than  50Z.  in  respect  of  any  horse,  4c., 
sent  by  him  to  be  carried,  that  he  shall  at  the  time  of  the  delivery  Imve 
already^  declared  the  animal  to  be  of  greater  value  than  50Z.    It  cannot, 
I  think',  be  fairly  contended  that  the  limitation  of  the  liability  of  the 
defendants  only  commences  with  the  taking  of  the  ticket,  for  if  so  the 
act  of  receiving  the  horse  would  be  complete  by  placing  it  in  the  box, 
before  the  limitation  would  attach.     It  appears  to  me  that  the  more 
reasonable  construction  is,  that  so  soon  as  the  horse  enters  the  defend- 
ants' premises,  for  the  purpose  of  being  received,  forwarded,  and  de- 
livered, the  act  of  delivering  begins,  and  that  if  the  persons  sending  a 
horse  to  be  carried  on  the  railway,  desires  to  be  in  a  position  to  recover 
against  the  Company  greater  damages  than  the  amount  limited  by  the 
statute,  he  must  have  made  the  requisite  declaration  of  value  before 
the  horse  was  taken  to  the  premises  of  the  defendants.     This  may  give 
*1R31  ^'^^  ^^  some  inconvenience,  but  I  cannot  construe  the  words 
-I  *^^  time  of  such  delivery*'  otherwise  without  holding  that  the  Le- 
gislature deemed  it  expedient  to  limit  the  liability  of  the  Company 
during  the  existence  of  the  contract  to  carry,  but  made  no  provision 
for  the  equally  probable  risk  to  the  Company  attending  the  acts  of 
receiving  and  delivering  into  their  care.    I  think  that  the  limitation  ex- 
tends beyond  the  duration  of  the  contract  to  carry,  viz.,  to  all  the  inci- 
dents of  the  particular  '^  traffic,"  that  is,  to  all  the  incidents  attending 
the  delivering  and  receiving  for  the  purpose  of  being  carried,  and  that 
if  the  party  delivering  the  horse,  &c.,  to  be  carried,  desires  to  recover 
a  value  beyond  50Z.,  he  must  declare  such  value  before  the  act  of  de- 
livery begins.      The   plaintiif  in   the   present  case  not  having  made 
any  such  declaration  can  only,  as  it  appears  to  me,  be  entitled  to  the 
value  limited  by  the  statute,  and  therefore  the  rule  must  be  absolute  to 
reduce  the  damages  to  50Z. 

Blackburn,  J.— In  this  case  I  agree  with  my  brother  Mellor  in 
thinking  that  the  defendants  are  entitled  to  have  the  rule  made  absolute 
to  reduce  the  damages  to  501. 

The  question  depends  entirely  upon  the  proper  construction  of  the 
7th  sect,  of  the  17  &  18  Vict.  c.  81,  and  it  is  a  new  question  and  one  of 
considerable  difficulty.  Before  that  Act  railway  Companies  had  the 
same  power  to  restrict  their  liability,  by  notices  or  otherwise,  that  was 
possessed  by  other  carriers  by  land.  The  Legislature  thought  fit  to 
restrict  this  power  of  self-protection,  and  to  enact  that  railway  Com- 
panies "  shall  be  liable  for  the  loss  of  or  for  any  injury  done  to*'  (inter  alia) 
**  horses,**  "  in  the  receiving,  forwarding,  or  delivering  thereof,  occa- 
♦1 841  ^^^'^^^  ^y  ^^^  neglect  or  default  of  such  Company  or  its  *ser- 
^  vants,  notwithstanding  any  notice,  condition,  or  declaration  made 
and  given  by  such  Company  contrary  thereto,  or  in  anywise  limiting 
such  liability."  On  this  enactment  there  is  a  proviso  '^  that  no  greater 
damages  shall  be  recovered  for  the  loss  of  or  for  any  injury  done  to"  a 
horse  beyond  507.,  '*  unless  the  person  sending  or  delivering  the  same 
to  such  Company  shall,  at  the  time  of  such  delivery,"  have  declared  it 
to  be  of  higher  value,  in  which  case  the  Company  may,  ^'  by  way  of 
compensation  for  the  increased  risk  and  care  thereby  occasioned," 
charge  a  reasonable  per  centage  on  the  excess  of  value;  which  per  cen- 
tage  is  to  be  notified  as  in  The  Carriers  Act,  11  G.  4  &  1  W.  4,  c.  68. 
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I  think  that  the  true  construction  of  this  section  is  to  hold  the  proviso 
coextensive  with  the  previous  enactment,  or,  in  other  words,  I  think 
that,  so  far  as  the  enactment  has  deprived  the  Companies  of  the  power 
to  limit  for  themselves  bj  their  own  acts  their  liability  for  a  loss  or 
injury,  the  proviso  limits  it  for  them,  and  no  farther.     And  so  con* 
struing  the  section,  the  question  in  this  case  comes,  in  my  opinion,  to 
he  whether  the  enactment  does  apply  to  an  injury  to  a  horse  brought  on 
the  Company's   premises   for  the  purpose  of  being   delivered  to  the 
Company  as  carriers,  but  still  in  the  custody  of  the  owner's  servants ; 
that  injury  beine  occasioned  by  the  neglect  of  the  Company  to  take 
reasonable  care  that  the  premises  which  they  kept  open  for  the  use  of 
their  intended  customers  were  in  such  a  state  that  their  customers  mieht 
use  them  withont  danger.     We  have  already  decided,  in  conformity 
with  Pamaby  v.  The  Lancaster  Canal  Company,  11  A.  &  E.  228  (E.  C. 
L.  R.  vol.  89),(a)  that  the  law  casts  a  duty  on   them  to  take  such 
reasonable  care,  and  that  the  plaintiff,  ^having  brought  his  horse  r»i  oe 
on  the  defendants'  premises  as  an   intended  customer,  might  ^ 
recover  for  the  injury  occasioned  to  his  horse  by  the  neglect  of  that  * 
duty ;  but,  in  my  opinion,  no  such  duty  would  have  been  imposed  on 
the  defendants  towards  any  person  who  had  brought  a  horse  on  their 
premises,  unless  he  had  come  as  their  customer  on  their  invitation.     I ' 
think,  therefore,  that  the  liability  of  the  defendants  to  the  plaintiff  in 
this  case  arose  entirely  from  the  inchoate  relation  of  carrier  and  customer 
which  existed  between  them.     I  quite  agree  that  the  relation  was  only  ' 
inchoate,  and  that,  the  horse  not  having  been  delivered  out  of  the  custody 
of  the  owner  into  that  of  the  Company,  and  no  contract  for  ci^rriage- 
having  yet  been  made,  though  one  was  contemplated,  the  Company  were- 
not  yet  liable  to  the  responsibility  of  carriers  at  common  law ;  and  if  I 
thought  that  the  17  k  18  Yict.  c.  81,  s.  7,  extended  only  to  neglects  and< 
defaults   after  the  relation  of  carrier  and  customer  was   completely 
established,  and  that  railway  Companies  are  left  at  liberty  to  protect 
themselves,  as  they  might  at  common  law  against  any  preliminary  lia- 
bilities, I  should  also  think  that  the  proviso  did  not  apply,  and  conse- 
quently that  the  plaintiff  was  entitled  to  recover  the  larger  sum,  but  I 
have  not  been  able  to  come  to  that  conclusion.     All  the  cases  which 
have  yet  arisen  on  the  construction  of  this  Act  have  been  cases  relating* 
to  injury  happening  after  the  contract  for  carriage  had  been  completely 
made ;  and  in  the  recent  case  of  Peek  v.  The  North  Staffordshire  Rail- 
way Company,  10  H.  L.  C.  478,  in  the  House  of  the  Lords,  the  atten-  * 
tion  of  the  House  of  Lords  and  of  the  Judges  was  entirely  directed  to 
the  effect  of  the  statute  on  the  liability  of  the  Company,  *after  rut-toa 
the  contract  had  been  so  made.     But  I  think  the  effect  of  the  '- 
statute  goes  farther.     A  railway  Company  might  give  notice  that  no 
horses  were  to  be  brought  to  them  for  carriage  except  on  the  terms  that 
the  customer  was  to  take  upon  himself  all  risk  of  injury  however 
caused  on  their  premises,  and  that  no  horses  were  to  be  brought  on  their 
premises  except  on  those  terms.     Such  a  notice  does  not  go  farther 
than  many  of  those  which  actually  were  adopted.     Now  I  think  that 
if  a  customer  had,  after  it,  brought  a  horse  on  the  Company's  premises, 
Walker  v.  The  Tork  and  North  Midland  Railway  Company,  2  E.  &  B.^ 
750  (E.  C.  L.  R.  vol.  75),  is  an  authority  for  saying  that,  before  the 

(a)  Affirmed  on  •rror,  11  A.  Jt  E.  230. 
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statute,  each  a  notice  or  declaration,  if  brought  home  to  the  customer, 
would  have  enured  to  protect  the  Company  from  liabilitj  for  an  injury 
similar  to  that  which  has  occurred  to  the  plaintiflTs  horse ;  as,  according 
to  that  decision,  that  would  have  proved  an  agreement  on  the  part  of  the 
customer  to  enter  the  Company's  premises  on  those  terms.  But,  since 
the  statute,  such  a  notice  or  declaration,  even  if  brought  home  to  the 
customers  would  not  in  my  opinion  produce  such  an  eflfect.  The  second 
section  of  the  Act  oblrges  the  Companies  to  afford  reasonable  facilities 
for  reeeivingj  forwarding,  and  delivering  traffic ;  and  the  7th  section  in 
terms  applies  to  injury  '^  in  the  receiving^  forwarding,  or  delivering.'* 
Neither  section  is  confined  in  words  to  the  carriage  or  forwarding 
and  delivering  the  goods  after  they  are  received,  and  I  think  the  spirit 
and  intention  of  the  enactment,  as  well  as  the  words,  apply  to  all  that 
is  to  be  done  as  part  of  the  reeeivingy  though  before  the  receipt  is  com* 
plete,  as  well  as  to  what  is  done  after  it  is  complete. 
*1871  *^^  ^^  urged  on  the  argument,  as  an  objection  to  this  con* 
^  struction,  that  the  time  for  declaring  the  value  had  not  yet 
arrived  when  the  accident  happened.  It  was  said  (and  I  have  no  doubt 
correctly)  that,  in  practice,  the  value,  when  it  is  declared  at  all,  is 
declared  at  the  time  the  ticket  is  taken  out.     But  though  such  is  and 

Srobably  will  continue  to  be  the  practice,  it  is  no  part  of  the  statute. 
!he  value  is  by  it  to  be  declared  at  the  time  of  the  delivering  of  the 
animal  to  the  Company.  This  may  easily  be  done  by  at  one  and  the 
same  time  announcing  to  the  Company  that  a  horse  box  is  wanted  by 
such  a  train,  and  that  the  value  of  the  horse,  which  is  to  be  brought 
down  to  go  by  it,  is  declared  to  be  so  much.  The  declaration  of  value 
may  be  made  later  at  any  time  during  the  delivery,  and  be  operative  as 
to  all  that  occurs  after  the  declaration ;  but  it  seems  to  me  clear  that, 
in  order  to  cast  upon  the  Company  the  increased  risk  during  any  part 
of  the  receiving,  the  declaration  must  be  before  that  part  of  the  receiv- 
ing, so  as  to  enable  the  Company  to  take  the  increased  core  which  the 
statute  contemplates,  and  for  which  the  Company  may,  if  they  have  put 
themselves  in  the  position  to  do  so,  claim  the  increased  compensation 
contemplated  by  the  statute.  This,  however,  is  to  be  done  afterwards 
by  the  Company :  Behrens  v.  The  Great  Northern  Railway  Company, 
6  H.  &  N.  866.^a)  All  that  the  customer  has  to  do  is  to  declare  the 
value,  which  in  this  case  he  has  not  done. 

I  think,  therefore,  the  rule  must  be  made  absolute  to  reduce  the 
damages  to  502, 

*18R1  CocKBURN,  C.  J. — This  is  an  action  brought  against  *the  de- 
•J  fendants  for  negligence  in  not  keeping  the  yard  of  their  station 
at  Worcester  in  a  proper  condition,  whereby  a  horse  of  the  plaintiff, 
which  was  being  conducted  across  the  yard  in  order  to  be  conveyed  bj 
the  defendants  railway,  was  seriously  injured,  so  that  it  afterwards 
became  necessary  that  the  animal  should  be  killed.  The  fact  of  negli* 
gence  having  been  established,  the  question  for  our  decision  is  whether 
the  defendants  are  entitled  to  have  the  damages,  which  were  assessed  by 
the  jury  at  lOOOZ.,  reduced  to  60Z.,  by  virtue  of  the  second  proviso  of 
the  7th  section  of  The  Railway  and  Canal  Traffic  Act,  1854,  17  k  18 
Vict,  c  81,  no  notice  having  been  given  to  the  Company  of  the  value 

(a)  Aflmad  oa  a^Ml,  7  H.  A  N.  SftO. 
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of  the  horse,  or  premiam  paid  in  respect  of  the  increased  risk,  as  required 
bj  that  proviso.     I  am  of  opinion  that  they  are  not. 

It  appears  to  me  clear,  that  to  entitle  a  railway  Company  to  the  pro* 
taction  of  the  proviso  in  question,  in  an  action  for  negligence,  the  negli* 

{ence  complained  of  must  be  negligence  in  their  character  of  carriers. 
n  my  judgment  the  7th  section  of  the  17  &  18  Vict.  c.  81,  relates  to 
railway  and  canal  Companies  in  their  character  of  carriers  alone.  As 
was  pointed  out  by  my  brother  Blackburn  in  his  argument  at  the  bar  in 
the  case  of  McManus  v.  The  Lancashire  and  Yorkshire  Railway,  4  H.  & 
N.  327,  829-830,  on  appeal,  and  by  myself  in  the  recent  case  of  Peek 
V.  North  Staffordshire  Railway,  10  H.  L.  C.  473,  556-558,  in  the  House 
of  Lords,  the  enactment  in  question  was  passed  by  the  Legislature  in 
consequence  of  the  practice  adopted  by  these  Companies  of  compelling 
persons  having  goods  to  be  carried  to  enter  into  special  contracts,  by 
which  immunity  against  liability  for  negligence  was  secured  to  the  car^ 
rier.  Against  this  practice  of  stipulating  for  *non-liability  in  r«ioQ 
respect  of  negligence,  the  leading  enactment  of  the  7th  section  ^ 
of  The  Railway  and  Canal  Traffic  Act,  1854,  subject  to  the  qualificsr 
tions  contained  in  the  provisoes  appended  to  it,  is  expressly  directed. 
It  seems  impossible  to  doubt  that  this  enactment  applies  to  the  Com- 
panies as  carriers : — it  seems  to  me  it  can  have  no  other  application. 
The  same  is  to  be  said  as  to  the  provisoes,  which  are  only  so  many 
qualifications  on  the  leading  enactment.  But  even  if  any  doubt  could 
exist  as  to  the  whole  of  the  7th  section  applying  to  railway  and  canal 
Companies  in  their  character  of  carriers  only,  there  can  in  my  opinion 
be  none  as  to  the  second  proviso,  on  which  the  present  case  turns,  being 
thus  limited  in  its  application.  It  is  obvious  that  the  intention  and  effecl 
of  this  proviso  is,  while  the  right  to  stipulate  for  immunity  in  respect 
of  negligence  is  taken  away,  to  extend  to  these  Companies  in  respect  of 
horses  and  other  animals  the  protection  given  by  The  Carriers  Act,  11 
G.  4  &  1  W.  4,  c.  68.  in  respect  to  the  articles  to  which  the  latter  Act 
relates.  The  proviso  in  effect  incorporates  the  provisions  of  The  Car- 
riers Act  as  to  the  conditions  with  which  carriers  must  comply  in  order 
to  bring  themselves  within  the  protection  of  the  Act ;  and  it  is  to  my 
mind  plain  that  it  is  as  carriers  only  that  the  defendants  can  be  entitled 
to  the  benefit  of  the  proviso.  Substantially,  the  effect  of  the  proviso  is 
the  same  as  though  it  had  been  enacted,  in  terms,  that  in  respect  of  these 
Companies  the  provisions  of  The  Carriers  Act  should  be  extended  to 
horses,  &c.  Can  it  be  said  that,  if  an  injury  had  happened  to  any  of 
the  articles  enumerated  in  The  Carriers  Act,  while  being  conveyed 
across  a  carrier's  premises  for  the  purpose  of  being  delivered  to  him,  by 
reason  of  the  unsafe  *state  of  the  premises,  it  would  have  been  r^ti  qa 
an  answer  to  an  action  for  negligence  in  respect  of  not  keeping  ^ 
the  premises  in  a  proper  condition,  that  the  value  of  the  article  had  not 
been  declared  and  the  premium  paid  7  I  apprehend  not ;  and  I  can  see 
no  reason  why  a  different  principle  should  prevail  in  construing  (his 
proviso. 

Now,  in  this  case  the  action  is  not  brought  against  the  defendants  aa 
carriers ;  nor,  as  it  appears  to  me,  could  it  be ;  for,  according  to  my 
view  of  the  facts,  the  liability  of  the  defendants  as  carriers  had  not  yet 
commenced.  The  horse  had  not  been  delivered  to  or  received  by  ttieni 
nr  their  servants.    He  was  still  in  the  custody  of  the  plaintiff's  servant^ 
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who  was  waiting  in  the  yard  to  deliver  the  horse  in  his  torn  to  the 
defendants'  porters,  to  be  placed  in  the  horse-box.  I  take  it  to  be  plaia 
that,  if  independently  of  any  statutory  protection,  or  of  any  negligence 
on  the  part  of  the  defendants,  an  accident  had  happened  to  the  horse, 
for  which,  had  the  horse  been  delivered  to  the  defendants,  they  would 
have  been  liable  as  carriers  at  common  law,  the  liability  would  not,  under 
the  present  circumstances,  have  attached ;  inasmuch  as  there  had  been 
no  delivery  of  the  horse  into  their  possession.  It  is  true  that  it  was 
necessary  that  the  horse  should  traverse  the  yard  in  order  to  his  being 
delivered  to  the  defendants'  servants ;  but  he  was  still  in  the  actual  pos- 
session of  the  plaintiff *s  groom,  and  cannot,  therefore,  I  think,  be  said 
to  have  been  delivered,  or  even  to  have  been  in  the  course  of  being 
delivered  to  the  defendants.  In  principle  there  can  be  no  difference 
between  the  case  of  a  horse  which  is  being  led  or  ridden  across  a  car- 
rier's yard  and  a  parcel  which  is  being  carried  across  it  for  the  purpose 
of  being  delivered  to  the  carrier  to  be  conveyed.  Yet  no  one  would  say 
*1911  ^^^  ^^^  parcel  ^under  such  circumstances  was  delivered,  or  in 
-'  the  course  of  being  delivered,  to  the  carrieri  so  that  any  liability 
on  his  part  as  carrier  could  arise. 

If  then  the  liability  of  the  defendants  as  carriers  had  not  (as  it  is 
plain  to  my  mind  it  had  not)  arisen,  I  am  clearly  of  opinion  that  the 
case  does  not  come  within  the  proviso  relied  on  by  the  defendants.  In 
point  of  fact,  as  I  have  before  pointed  out,  the  action  is  not  brought 
against  the  defendants  as  carriers  at  all.  It  is  brought  against  them,  as 
owners  of  a  yard  across  which  they  invite  the  public  to  pass,  for  negli- 
gence in  not  keeping  the  yardin  a  proper  condition,  so  that  it  could  be 
passed  with  safety ;  it  being  now  settled  law  that  any  one  inviting  the 
public  to  a  given  place  for  purposes  of  business  is  bound  to  take  reason- 
able care  that  the  place  in  question  can  be  entered  with  safety.  If, 
instead  of  being  the  owners  of  a  railway,  the  defendants  had  carried 
on  any  other  business  for  which  it  was  necessary  that  there  should  be 
access  to  their  premises  with  horses,  their  liability  in  respect  of  negli- 
;gence  in  not  maintaining  such  access  in  a  fit  condition  would  h<^ve  been 
undoubted.  It  can  make  no  difference  that  the  defendants  are  railway 
^carriers.  Their  liability  arises  in  their  character  of  owners  of  the  yard, 
not  of  carriers ;  and  the  statutory  protection  afforded  to  them  as  car- 
riers, and  as  carriers  only,  can  consequently  have  no  application.  The 
plaintiff  had  a  perfect  right,  if  he  thought  fit,  to  send  his  horse  to  be 
conveyed  without  paying  the  premium  for  insurance  above  50Z.  In  such 
case  he  would  equally  be  entitled  to  have  the  access  to  the  defendants* 
premises  in  a  proper  and  safe  condition,  in  order  to  deliver  the  horse  to 
their  servants  to  be  carried. 

*ld21  ^^^^  if  ^^®  foregoing  reasoning  were  not  correct,  the  "^defend- 
J  ants  are  not  in  a  position  to  claim  the  benefit  of  the  proviso  in 
the  present  instance,  inasmuch  as  it  does  not  appear  that  they  have 
complied  with  the  conditions  under  which  the  statutory  protection  can 
alone  be  claimed.  The  proviso  which  for  this  purpose  incorporates  the 
provisions  of  The  Carriers  Act,  11  O.  4  &  1  W.  4,  c.  68,  requires  the 
same  notice  as  is  required  by  the  second  section  of  The  Carriers  Act^ 
and  which  by  the  third  section  of  that  Act  is  made  the  condition  of  the 
protection.    No  proof  is  given  of  any  such  notice  having  been  put  up 
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as  required,  and  the  probability  is  that  the  Company  trast  to  the  terms 
and  conditions  printed  on  the  tickets  which  they  deliver. 

On  these  grounds  I  am  of  opinion  that  our  decision  should  be  in 
favour  of  the  plaintiff,  and,  consequently,  that  this  rule  ought  to  be 
discharged ;  but  the  majority  of  the  Court  being  of  a  contrary  opinion, 
the  rule  to  reduce  the  damages  must  be  made  absolute. 

Blackburn,  J. — A  doubt  occurred  to  me  whether  a  rule  to  reduce 
the  damages  is  a  rule  to  enter  the  verdict  within  The  Common  Law 
Procedure  Act,  1854,  17  k  18  Vict.  c.  125,  s.  34,  which  gives  a  right 
of  appeal  **  in  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a 

Eoint  reserved  at  the  trial  ;"(^)  ^^^  ^  think  it  is.     However,  if  it  should 
e  necessary  to  mould  the  rule  or  to  give  leave  to  appeal,  we  will  do  so. 
The  rule  was  then  made  absolute  in  the  terms  in  which  it  was  moved. 

(«)  Bm  Seeger  v.  Dathie,  8  C.  B.  N.  8.  45,  74-75  (B.  C.  L.  B.  roL  98). 


♦WHITEHEAD  and  Others  v.  PORTER.    April  29.    [*193 

^*Bmkrupiqf  Ad,  1861,"  24 <i& 25  Viet.  e.  134,  «.  192.— Cbmpon/iott deed-^Pleading. 

1.  A  plea  of  a  eoDpotition  deed  wlibin  "The  Bankniptcj  Act,  1801**,  24  A  25  Vict  c.  134^ 
made  betereen  the  defendant  and  bit  erediton,  relating  to  blf  debta  and  Uabilitiea,  and  hif 
teleaee  therefron,  if  pleadable  In  bar  to  an  action  bj  a  non-affenting  creditor. 

2.  Sneh  a  plea  need  not  let  ont  the  deed.     .  ' 

Dkclaration  by  drawers  against  acceptor  of  a  bill  of  exchange,  with 
counts  for^oods  sold  and  delivered  and  on  accounts  stated. 

Plea.  Tnat,  after  the  accruing  of  the  causes  of  action  and  contract- 
ing  the  debts  in  the  declaration  mentioned,  and  before  action,  a  compo- 
sition deed,  within  the  true  intent  and  meaning  of  The  Bankruptcy  Act, 
1861,  was  executed  by  the  defendant,  then  being  a  debtor  within  the 
Act,  and  was  made  and  entered  into  between  the  defendant,  so  being 
Buch  debtor,  and  his  creditors,  relating  to  his  debts  and  liabilities,  and 
his  release  therefrom,  and  had  become  and  was  as  valid,  effectual  and 
binding  on  all  the  creditors  of  the  defendant  as  if  they  had  duly  exe- 
cuted the  same,  and  that  all  the  conditions  in  the  Act  in  that  behalf 
mentioned  had  been  observed,  and  that  a  majority  in  number,  repre- 
senting three-fourths  in  value  of  the  creditors  of  the  defendant,  whose 
debts  respectively  amounted  to  lOL  and  upwards,  had,  in  writing, 
assented  to  or  approved  of  the  deed ;  and  that  the  execution  of  the 
deed  by  the  defendant  was  attested  by  an  attorney  and  solicitor ;  and 
that  within  twenty-eight  days  from  the  day  of  the  execnticn  of  the  deed 
)>j  the  defendant  the  same  was  produced  and  left,  havine  been  first  duly 
stamped,  at  *the  office  of  the  Chief  Registrar  in  Bankruptcy,  r^iQi 
for  the  purpose  of  being  registered,  and  that  together  with  the  ^ 
deed  there  was  delivered  to  the  Registrar  an  affidavit  as  by  the  Act  in 
«iat  behalf  required,  and  that  the  deed  had  been  duly  registered  and 
notice  thereof  given,  and  a  certificate  of  registration  obtained  according 
to  the  Act ;  and  that  all  other  things  were  done  and  happened  which 
were  necessary  to  have  been  done  and  to  happen  to  give  validity  to  the 
deed  as  a  composition  under  The  Bankruptcy  Act,  I06I ;  and  that  the 
plaintiffs  became  and  were  bound  by  the  deed  as  if  they  had  been  parties 
thereto  and  had  duly  executed  the  same,  and  that  the  defendant  was 
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'  released  .and  discharged  from  the  claim  in  the  declaration  by  the  deed 
and  by  the  provisions  of  the  Act,  the  provisions  of  the  Act  and  of  the 
deed  having  been  complied  with  by  him. 

Demurrer,  and  joinder. 

A.  Stavtley  Hillj  for  the  plaintiffs.^— First.  The  deed  is  not  pleadable 
in  bar  to  this  action ;  it  can  only  be  used  as  a  protection  from  process. 
Sect.  192  of  The  Bankruptcy  Act,  1861,  24  &;  25  Vict.  c.  184,  only 
makes  it  binding  on  non-assenting  creditors  for  the  purposes  mentioned 
in  sect.  198:  Harley  v.  Greenwood,  per  Bayley,  J.,  5  B.  &  A.  95, 101 ; 
Walter  v.  Adcock,  7  H.  &  N.  541 ;  The  Ipstones  Park  Iron  Ore  Com- 
pany t;.  Pattinson,  2  H.  &  C.  829.  [Blackburn,  J. — In  that  last  case 
there  was  no  release  in  the  deed  pleaded ;  but  Pollock,  C.  B.,  says,  p. 
» 884,  that  if  the  deed  had  contained  a  release  it  might  have  been  pleaded 
in  bar.]  It  was  not  intended  by  sect.  192  to  give  the  debtor  the  same 
*1951  '^^'^^^^  ^  ^^  given  under  sect.  lt>l  by  an  order  of  ^discharge. 
-I  [Blackburn,  J. — Then  the  decision  in  Clapham  v.  Atkinson, 
4  B.  &  S.  722  (£.  C.  L.  R.  vol.  116),  which  was  expressly  on  this  point, 
though  not  taken  in  that  case^  was  erroneous.] 

Secondly.  The  plea  does  not  set  out  the  contents  of  the  deed  suffi* 
ciently  to  show  to  the  Court  that  it  operates  as  a  release :  Tabor  tr« 
Edwards,  4  G.  B.  N.  S.  1  (E.  G.  L.  R.  vol.  98).  [Blackburn,  J.— 
•  The  second  plea  in  that  case  was  very  different  from  this.  Cockburn, 
C.  J. — If  you  were  in  any  difficulty  by  reason  of  this  plea  you  ought 
to  have  applied  to  a  Judge  at  Chambers  under  sect.  52  of  The  Commoa 
Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76.  We  have  only  to 
ascertain  how  far  the  deed  is  binding  on  the  executing  creditors.  Mbi^ 
LOR,  J.— >In  order  to  get  a  deed  registered  there  must  be  an  affidavit 
that  the  conditions  of  the  Act  have  been  complied  with ;  and  then  the 
object  of  sect.  198  is  that  the  debtor  should  be  protected  upon  produo* 
tion  of  a  certificate  of  registration.  From  the  deed  by  itself  it  would 
not  necessarily  appear  whether  it  was  executed  by  the  requisite  number 
of  creditors,  or  by  the  right  persons.] 

Gibban$^  for  the  defendant^  was  not  called  upon. 

Per  Curiam  (Cockburn,  C.  J.»  Blackburn,  Mellor  and  Shbb,  JJ.) 

Judgment  for  the  defendant. 


*196]  »WI;LLS  v.  HACON.    April  29. 

*'Bankruptc^  Act,  1861."  24  <!k  25  Vict  c.  134,  «.  102.— C%>mpott7i(m  deed,^Siirefy. 

m 

DecU ration  on  tbe  eomaon  eonnti.  Plea.  A  dead  inade  between  the  defendant  of  tbe  first 
part,  E.  H.  of  tbe  eeoond  part»  and  L.  J.  of  tbe  tbird  part,  E.  H.  and  tbe  Mreral  otber  penoas 
wboM  names  and  eeaU  were  thereunto  set,  or  wbo  in  writing  bad  aatented  to  or  approved  of 
tbe  deed,  of  tbe  fourtb  part,  and  tbe  fereral  persons  named  in  the  second  schedule  ol  the  flfUi 
part ;  which,  after  reciting  that  the  defendant  was  possessed  of  or  entitled  to  eertain  personal 
propertj,  and  was  indebted  to  S.  H.  and  tbe  several  other  persons  parties  thereto  of  the  fonrtk 
part*  and  to  the  persons  parties  tbenito  of  the  fifth  part,  in  the  sums  mentioned  and  set  oppo- 
site to  their  nsmes  in  the  first  and  seoond  schedules  respectiirely ;  and  an  arrangemeni  bsi41 
been  made  that  all  tbe  creditors  should  lake  in  full  disehsrge  of  their  respeotire  debts  a  comi- 
potiiion  of  10«.  in  the  pound  bj  two  instalments  of  7«.  M.  in  the  pound  and  S«  td.  in  tlM 
pound ;  and  it  Was,  at  the  request  of  E  H.,  agreed  that  tbe  said  personal  estate  should  iwnaia 
under  the  control  and  disposal  of  tbe  defbndant;  and  E.  H.,  at  the  request  of  the  definidna^ 
•nd  la  oonsideration,  Ao^  agreed  to  enter  into  i^e  ootomaio  tbereinaftor  ooatalaed;  and  H 
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WM  asTMd  thmt  th#  datd  ihoald  oonUio  the  nleaM  and  other  proriioet  thereinafter  appear- 
ing: Witneaied  that*  in  ooniideration  of  the  premisea,  the  defendant  and  B.  H.^sovenanted 
with  L.  J.  to  paj  him,  on  regiitration  of  the  deed,  luoh  sum  at  should  be  luflBoient  to  pajr  to 
•U  the  creditor!  7t.  6cf.  in  the  pound  on  the  amount  of  their  refpectlre  debti,  prorided  that  aa 
regarded  the  liahilitiei  under  the  corenanta,  the  leparate  liability  of  B.  H.  should  be  treated 
aa  being  in  prioritj  to  the  joint  and  aoTeral  liabilities  of  him  and  the  defendant,  and  also  to 
the  separate  liabilitj  of  the  defendant;  and  the  defendant  and  B.  H.  covenanted  with  L.  J, 
that  they  would,  before  the  expiration  of  twelve  months  from  the  date  of  the  deed,  pay  to  !«• 
J.  aneh  sum  as  should  be  sufficient  to  pay  the  remaining  instalment  of  2«.  6d.  in  the  pound  to 
•11  the  erediton,  other  than  B.  H.  ;  and  the  defendant  covenanted  with  B.  U.  to  pay  him  on 
the  registration  of  the  deed,  and  on  or  before  the  expiration  of  twelve  months  from  the  date, 
the  instalments  of  7t.  td,  in  the  pound  and  2t.  6d,  in  the  pound  respectively ;  and  it  was  declared 
that  L.  J.  should  stand  possessed  of  the  sums  to  be  paid  in  re»peot  of  the  instalments  upon 
tmst,  after  the  registration  of  the  deed,  upon  demand  in  writing  by  B.  H.  and  the  other  persons 
*  oraditors  of  the  defendant,  to  pay  B.  H.  and  the  other  persons  the  instalment  of  7«.  dd,  in  the 
povnd ;  and  altar  the  expiration  of  twelve  months  after  the  date  of  the  deed,  upon  such  demand, 
to  pay  the  ereditors  the  remaining  instalment  of  2«.  6<f.  in  the  pound;  and  E.  II.  and  the  per- 
sona parties  thereto  of  the  fourth  part  released  the  defendant  from  all  debts  and  demands  which 
'  the  parties  of  the  second  and  fourth  parts  had  against  him ;  averring  that  a  msjority  in  number 
'  iwpreeentiog  three-fourths  in  value  of  the  ereditors  of  the  defendant,  whose  debts  respectively 
'  Maoanted  to  191,  and  upwards,  did  in  writing  assent  to  and  approve  of  the  deed.  Held,  per 
Coekbum,  C.  J.,  Blaekbum  and  Shoe,  J  J.,  that  the  deed  was  a  valid  deed  within  sect.  192  of 
The  Bankruptcy  Act,  1861,  24  A  25  Vict.  o.  134,  inasmuch  as  fl),  it  did  not  enable  E.  II.  to 
teoeive  a  larger  dividend  than  the  other  creditors.  (2),  Cockburn,  C.  J.,  dubitante,  it  did  not 
glTO  such  an  advantage  to  B.  H.  in  respect  of  the  recovery  of  bis  instalment  as  to  make  the 
dead  void.  (3),  It  was  a  release  of  the  non-executing  ereditors  as  well  as  of  those  who  exo- 
it. 


^Declaration  for  goods  sold  and  delivered,  work  and  labour,  r^-tM 
money  paid,  interest,  and  on  accounts  stated ;  claim  200Z.  ^ 

Second  plea.  That  after  the  accruing  of  the  plaintifTs  claim,  and 
after  the  11th  October,  1861,  the  defendant  was  indebted  to  the  plain* 
tiff  and  divers  other  persons,  and  thereupon  a  deed  relating  to  the  debts 
and  liabilities  of  the  defendant  and  his  release  therefrom,  within  the 
true  intent  and  meaning  of  The  Bankruptcy  Act,  1861,  was  made  and 
entered  into  between  the  defendant  and  his  creditors,  and  a  trustee  on 
their  behalf,  which  was  set  out  as  follows: — ''This  indenture,  made 
the  24th  December,  1868,  between  Richard  Dennis  Hacon,  of,  &c." 
(the  defendant),  '*  of  the  first  part,  E.  Hacon,  of,  kCy  of  the  second 
part,  Leverton  Jessopp,  of,  &c.,  of  the  third  part,  the  said  £.  Hacon 
and  the  several  other  persons  whose  names  and  seals  are  thereunto  set, 
or  who  in  writing  have  assented  to  or  approved  of  these  presents,  of 
the  fourth  part,  and  the  several  persons  named  in  the  second  schedule 
hereto  of  the  fifth  part :  Whereas  the  said  R.  D.  Hacon  was  possessed 
of  or  entitled  to  certain  personal  property,  consisting  of  household  fur* 
'niture,  &c.,  all  which  personal  property  after  valuation  thereof  by  a 
competent  valuer  amounts  in  value  in  the  whole  to  the  sum  of  280Z.  is. 
6d.j  and  whereas  the  said  R.  D.  Hacon  is  indebted  to  the  said  E.  Hacon 
and  the  several  other  persons  parties  hereto  of  the  fourth  part  in  the 
aeveral  sums  mentionea  and  set  opposite  their  respective  names  and  seals 
.'in  the  first  schedule  hereto,  and  also  to  the  several  persons  parties  hereto 
of  the  fifth  part  in  the  several  sums  mentioned  and  set  opposite  to  their 
respective  names  in  the  said  second  schedule;  and  being  *unable  r«-fQo 
to  pay  the  said  debts  in  full,  an  arrangement  has  been  made  and  '- 
'  entered  into  as  follows,  that  is  to  say,  that  all  and  singular  the  creditors 
'  of  the  said  R.  D.  Hacon  should  take  in  full  discharge  of  their  respective 
idebts  a  composition  on  the  full  amount  thereof  of  108.  in  the  poun<|y 
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by  two  instalments  of  7«.  6d.  in  the  pound  and  2s.  6d,  in  the  pound, 
and  as  further  part  of  such  arrangement  it  was  at  the  particular  request 
of  the  said  £.  Hacon  agreed  that  the  said  personal  estate  should  be  and 
remain  under  and  at  the  entire  control  and  disposal  of  the  said  R.  D. 
Hacon  for  the  benefit  of  himself,  or  any  other  person  or  persons  what- 
soever. And  as  further  part  of  such  arrangement,  and  towards  effectu- 
ating  the  same,  the  said  £.  Hacon,  at  the  request  of  the  said  R.  D. 
Hacon,  and  in  consideration  of  the  said  personal  estate  so  at  such 
request  remaining  as  aforesaid,  agreed  with  the  said  R.  D.  Hacon  to 
enter  into  such  covenants  as  hereinafter  contained  for  payment  of  the 
said  instalments  of  7«.  6d.  in  the  pound  and  2s.  6d.  in  the  pound  at  the 
times  hereinafter  mentioned;  and  as  further  part  of  the  said  arrange- 
ment it  was  asreed  that  the  said  R.  D.  Hacon  should  pay,  in  respect  of 
the  debt  of  the  said  E.  Hacon,  the  said  instalments  of  7s,  6d.  in  the 
pound  and  2s.  6d.  in  the  pound  at  the  times  hereinafter  mentioned. 
'And,  as  further  part  of  the  arrangement,  it  was  agreed  that  these  pre- 
sents should  contain  such  release  and  other  provisoes  as  hereinafter 
respectively  appearing.  Now  this  indenture  witnesseth  that,  in 
pursuance  of  the  said'agreement  in  this  behalf,  and  in  consideration  of 
the  premises,  the  said  R.  D.  Hacon  and  E.  Hacon  do  hereby  for  them- 
selveSy  their  heirs,  executors  and  administrators,  and  each  of  them  doth 
*1QQ1  ^^^  himself,  his  heirs,  executors  and  administrators,  ^covenant 

-■  with  the  said  L.  Jessopp,  his  executors,  administrators  and  assigns, 
that  they  the  said  R.  D.  Hacon  and  E.  Hacon,  or  one  of  them,  their  or 
one  of  their  executors  or  administrators,  shall  and  will  immediately  on 
the  registration  of  these  presents  pay  unto  the  said  L.  Jessopp,  his 
executors,  administrators  and  assigns,  such  sum  as  shall  be  sufficient  to 
pay  to  all  and  singular  the  creditors  of  the  said  R.  D.  Hacon  the  said 
instalment  of  Is.  6d.  in  the  pound  on  the  full  amount  of  their  respect- 
ive debts :  Provided  always  and  it  is  hereby  expressly  agreed  and  de- 
clared that  as  regards  the  liabilities  under  the  aforesaid  covenants,  the 
separate  liability  of  the  said  E.  Hacon,  his  heirs,  executors  and  admin- 
istrators, shall  be  deemed  to  be  and  treated  as  being  in  priority  to  the 
joint  and  several  liabilities  of  him  and  them,  and  the  said  R.  D.  Hacon, 
bis  heirs,  executors  and  administrators,  and  also  to  the  separate  liability 
of  the  said  R.  D.  Hacon,  his  heirs,  executors  and  administrators.  And 
this  indenture  also  WITNESSETH  that,  in  pursuance  of  the  said  agree- 
ment in  writing  in  this  behalf,  and  in  consideration  of  the  premises,  the 
said  R.  D.  Hacon  and  E.  Hacon  do  hereby  for  themselves  and  their 
heirs,  executors  and  administrators,  and  each  of  them  doth  for  himself, 
his  heirs,  executora  and  administrators,  covenant  with  the  said  L.  Jes- 
sopp, his  executors,  administrators  and  assigns,  that  they  the  said  R.  D» 
Hacon  and  E.  Hacon,  or  one  of  them,  their  or  one  of  their  heirs,  ex- 
ecutors or  administrators,  will,  on  or  before  the  expiration  of  twelve 
calendar  months  from  the  date  of  these  presents,  pay  to  the  said  L. 
Jessopp,  his  executors,  administrators  and  assigns,  such  sum  as  shall  be 
sufficient  to  pay  the  said  remaining  instalment  of  2s.  6d.  in  the  pound 
*2001  ^^  ^'^  ^"^  singular  *the  creditors  (other  than  himself  the  said 

-I  E.  Hacon)  of*  the  said  R.  D.  Hacon,  their  respective  executors, 
administrators  or  assigns,  on  the  full  amount  of  their  respective  debt8» 
And  THIS  INDENTURE  ALSO  WITNESSETH  that,  in  pursuance  of  the  said 
ligreement  in  this  behalf,  and  in  consideration  of  the  premises,  the  said 
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R.  D.  Hacon  doth  hereby  for  himself,  his  heirs,  executors  and  adminis* 
trators,  covenant  with  the  said  £.  Hacon,  his  executors,  administrators 
and  assigns,  that  he  the  said  R.  D.  Hacon  will,  on  the  registration  of 
these  presents,  and  on  or  before  the  expiration  of  twelve  calendar  months 
from  the  date  of  these  presents,  pay  unto  the  said  E.  Hacon,  his  execu- 
tors, administrators  or  assigns,  in  respect  of  his  said  debt,  the  said  instal- 
ments of  7«.  6c2.  in  the  pound  and  2s.  6d.  in  the  pound  respectively. 
And  this  indbnturk  also  witnessbth,  and  it  is  hereby  agreed  and 
declared,  that  he  the  said  L.  Jessopp,  his  executors,  administrators  and 
assigns,  shall  stand  possessed  of  the  said  sums  so  to  be  paid  as  afore- 
said in  respect  of  the  said  instalments,  upon  trust  at  any  time  or  times 
after  the  complete  registration  of  these  presents,  upon  demand  for  that 
purpose  in  writing  made  to  him  or  them  by  the  said  £.  Hacon  and  tl^e 
several  other  persons,  creditors  of  the  said  R.  D.  Hacon  respectively, 
their  respective  executors,  administrators  or  assigns,  to  pay  the  said  E« 
Hacon  and  the  other  persons  respectively,  their  respective  executors, 
administrators  and  assigns,  the  said  instalment  of  Is.  6d,  in  the  pound 
on  the  amount  of  their  respective  debts ;  and  at  any  time  or  times  after 
the  expiration  of  twelve  calendar  months  after  the  date  of  these  pre- 
sents, upon  such  demand  as  aforesaid,  to  pay  the  said  several  cre- 
ditors, their  respective  executors,  administrators  and  assigns,  the  said 
*remaining  instalment  of  2«.  6(2.  in  the  pound  on  the  amount  of  r^oA^i 
their  respective  debts.  And  this  indenturb  also  witnbsseth  ^ 
that,  in  consideration  of  the  premises,  he  the  said  E.  Hacon  and  the 
said  several  persons,  parties  hereto  of  the  fourth  part,  do  respectively 
hereby  acquit^  release  and  discharge  the  said  R.  D.  Hacon,  his  heirs, 
executors  and  administrators,  of  and  from  all  and  singular  the  debts, 
sums  of  money,  bills,  bonds,  notes,  accounts,  reckonings,  costs,  charges, 
damages,  expenses,  judgments,  executions,  suits,  claims  and  demands 
whatsoever,  which  they  tne  said  several  persons,  parties  thereto  of  the 
second  and  fourth  parts  respectively,  or  their  or  any  of  their  partner  or 
partners  respectively  now  have  or  shall- or  may  or  otherwise  might  here- 
after have,  claim  or  demand  of.  or  against  the  said  R.  D.  Hacon,  his 
heirs,  executors  or  administrators,  or  his  or  their  lands  or  tenements, 
estates  or  effects,  or  any  of  them,  or  by  reason  or  on  account  of  the 
debts,  securities,  claims,  and  demands  of  them,  or  any  of  them  respect- 
ively, due  or  owing  from  the  said  R.  D.  Hacon  and  set  forth  in  the  said 
schedule,  and  all  interest  and  arrears  of  interest  for  or  in  respect  of  the 
same  several  debts  and  premises,  or  any  of  them,  or  for  or  by  reason  of 
any  other  thing  whatsoever  relating  thereto :  Provided  always,  and  it 
is  hereby  agreed  and  declared,  that  these  presents,  or  anything  herein, 
shall  not  in  any  manner  prejudice  or  affect  the  realization  of  any  secu- 
rity given  or  payable  by  any  other  person  or  persons  other  than  the 
said  R.  D.  Hacon.  In  witness  whereof  the  said  parties  to  these  pre- 
sents have  hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written."  Averments.  That  the  name  of  the  plaintiff  and  of  the 
defendant's  other  creditors  who  did  not  assent  to  and  ^execute  t^qaq 
the  deed  respectively,  and  the  debts  then  due  to  them  respect-  ^ 
ively  were  stated  and  set  forth  in  the  second  schedule  to  the  deed 
annexed ;  and  a  majority  in  number  representing  three-fourths  in  value 
of  the  creditors  of  the  defendant  whose  debts  respectively  amounted  to 
lot  and  upwards  did  in  writing  assent  to  and  approve  of  the  deed ;  and 
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the  trustee  appointed  by  the  deed  executed  the  same ;  and  at  the  time 
of  the  execution  of  the  aeed  the  plaintiff  was  a  creditor  of  the  defendant 
in  respect  of  the  claim  therein  pleaded  to  within  the  meaning  of  The 
Bankruptcy  Act,  1861 ;  and,  all  conditions  haying  been  performed,  and 
all  things  having  happened  necessary  in  that  behalf,  the  plaintiff  became 
and  was  bound  by  the  deed  as  if  he  had  been  a  party  thereto  and  had 
duly  executed  the  same. 

Demurrer,  and  joinder. 

JSannerij  for  the  plaintiff. — The  deed  is  invalid  as  against  a  non- 
executing  creditor.  It  does  not  aver  that  the  property  mentioned  is  all 
the  personal  estate  of  the  debtor,  and  it  places  the  property  mentioned 
at  his  disposal.     There  are  besides  two  principal  objections. 

First.  The  deed  does  not  provide  for  all  the  creditors  an  equality  of 
benefit  under  it.  E.  Hacon  would  receive  more  than  the  other  creditors. 
There  is  a  covenant  by  the  debtor  and  E.  Hacon  to  pay  to  the  trustee 
a  sum  suflScient  to  pay  all  the  creditors,  which  would  include  E.  Hacon, 
an  instalment  of  7«.  Qd.  in  the  pound ;  and  also  a  separate  covenant  by 
the  debtor  to  pay  £.  Hacon  Is.  6d.  in  the  pound.  [Blackbubn,  J. — 
E.  Hacon  is  to  advance  the  instalment  of  7«.  6d,  in  the  pound,  and  he 
is  only  to  receive  that  back.]  A  creditor  ought  not  to  be  bound  by  a 
n^oAQ-i  composition  deed  to  look  to  a  surety  of  *whom  he  may  know 
^  nothing.  [Cockburn,  C.  J. — Suppose  there  were  no  surety :  if 
a  majority  in  number  representing  three-fourths  in  value  of  the  credit- 
ors whose  debts  respectively  amounted  to  lOL  and  upwards,  agreed  to 
leave  the  personal  property  of  the  debtor  under  his  control,  a  non- 
executing  creditor  would  be  bound :  by  this  deed  he  is  placed  in  a  better 
position.]  But  all  right  against  the  debtor  is  abandoned.  Also  there 
IS  an  inequality  in  this,  that  under  this  covenant  the  other  creditors  can 
only  get  their  instalments  from  the  trustee  after  a  demand  in  writing, 
whereas  E.  Hacon  can  sue  the  debtor  at  once.  [Blackburn,  J. — Is  a 
composition  deed  invalid  because  the  surety  gets  a  consideration  for  his 
becoming  surety  7]    Not  unless  the  surety  was  also  a  creditor. 

Secondly.  The  deed  is  not  a  release  by  those  creditors  who  did  not 
execute  or  assent  to  it.    In  Legg  v.  Cheesebrough,  5  C.  B.  N.  S.  741 

23.  G.  L.  R.  vol.  94),  which  was  decided  upon  the  224th  section  of  The 
ankrupt  Law  Consolidation  Act,  1849,  12  k  18  Vict.  c.  106,  Willes, 
J.,  in  delivering  the  judgment  of  the-  Court,  pp.  768-4,  said,  ^'  The 
distinction  is  carefully  made  by  the  language  of  the  instrument,  between 
such  creditors  as  are  bound  by  the  deed  and  such  as  actually  execute  it. 
As  to  the  former,  the  deed  is  so  worded  that  they  do  no  more  than 
covenant  not  to  sue.  But,  as  to  the  latter,  the  bringing  an  action  is  to 
amount  to  a  defeasance."  •  .  •  *^  We  give  the  language  relied  upon  full 
effect,  by  holding  that  those  provisions  of  the  deea  which  appear  by  the 
language  used  to  have  been  intended,  by  the  debtor  and  the  creditore 
who  sign,  to  bind  the  dissenting  creditors,  shall  bind  them ;  whilst  those 
which  appear  by  the  language  used  to  have  been  intended  to  bind  Ae 
creditors  who  *  actually'  sign  only,  and  not  the  dissenting  creditoni, 
ahall  not  bind  such  creditors." 

^2041       *Q^Mi^  for  the  defendant. — ^First.  There  is  no  inequality  of 

-I  benefit  to  E.  Hacon  on  the  face  of  the  deed ;  and  if  there  were^ 

being   the  consideration  of  suretyship,  it  would  not  make  the  deed 

janreasonable.     The  deed  recites  an  arrangement  that  all  the  creditoA 
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Bhonld  take,  in  fall  discharge  of  their  debts,  a  composition  of  10«.  in  the 
pound,  by  two  instalments  of  7s,  6d.  and  2«.  6d.  in  the  pound,  and  the 
eoTenant  of  the  debtor  to  pay  £.  Hacon  7s.  6d,  in  the  pound  is  con- 
trolled by  that  recital.     The  debtor  coyenants  to  pay  E.  Hacon  7s,  6d. 
in  the  pound  on  the  registration  of  the  deed,  in  order  to  enable  him  to 
fulfil  his  engagement  to  place  a  sufficient  sum  at  the  disposal  of  the 
trustee  for  payment  of  the  first  instalment  to  the  creditors.   [Cockburk, 
G.  J. — The  argument  based  on  the  right  of  E.  Hacon  to  set  7«.  6d.  in 
the  pound  is  not  tenable.]     As  to  the  alleged  inequality  by  reason  of 
the  necessity  of  a  demand  in  writing  by  the  creditors  on  the  trustee,  E. 
Hacon  cannot  recover  his  instalment  from  the  trustee  sooner  than  the 
other  creditors.     And  he  cannot  set  the  instalment  of  2s.  6d.  from  the 
debtor  until  twelve  calendar  months  from  the  date  of  the  deed,  because 
he  has  that  time  for  paying  the  trustee  the  sum  sufficient  to  pay  the 
instalment  of  2s.  6d.  to  the  other  creditors. 

Secondly.  The  deed  is  a  statutable  release  comine  into  operation  as 
soon  as  the  requisites  of  the  statute  are  complied  with.  The  recital  of 
the  arrangement  that  all  the  creditors  *'  should  take  in  full  discharge 
of  their  respective  debts"  a  composition  of  10s.  in  the  pound  shows  that 
the  deed  was  intended  to  have  the  effect  of  a  release.  The  deed  makes 
no  distinction  between  the  creditors  who  are  bound  by  it  and  those  who 
actually  execute  it.  The  only  object  of  introducing  tne  ^persons  r«oA< 
who  did  not  execute  the  deed  as  parties  of  the  fifth  part,  and  ^ 
setting  forth  their  names  in  the  second  schedule,  was  to  meet  the  obser* 
vation  of  Lord  Westbury,  in  Ex  parte  Cockburn,  re  Smith  and  Laxton, 
83  L.  J.  Bank.  17,  22,  10  Jur.  N.  S.  573,  576,  that  there  was  no 
statement  of  the  persons  or  of  the  debts  due  to  the  persons  who  had  not 
executed  in  the  body  of  the  deed,  and  therefore  there  was  no  covenant 
with  them  to  pay  the  composition ;  but  it  is  a  mistake  to  say  that  they 
»re  parties  to  the  deed, — it  may  be  read  as  if  they  were  left  out. 

Hanneny  in  reply. — ^First.  It  was  not  intended  by  the  Legislature 
that  the  majority  of  the  creditors  should  speculate  as  to  the  advantage 
of  having  a  surety  for  payment  of  the  instalments.  Farther,  suppose 
an  action  to  recover  the  instalments  were  brought  by  E.  Hacon  against 
the  debtor,  the  other  creditors  must  wait  until  a  demand  in  writing  has 
been  drawn  up  and  made  on  the  trustee,  and  in  the  case  of  a  creditor 
residing  in  a  remote  part  of  the  country,  or  becoming  non  compos  mentis, 
there  might  be  great  delay,  or  even  an  impossibility,  in  procuring  his 
signature  to  the  demand. 

Secondly.  The  language  of  the  deed  cannot  be  extended.  The  cred- 
itors of  the  fourth  part  have  only  released  their  own  debts,  and  there- 
fore the  deed  cannot  be  pleaded  as  a  release  by  a  non-executing  creditor. 

Cockburn,  C.  J. — Two  objections  have  been  taken  to  the  validity 
of  this  deed :  first,  that  the  effect  of  it  is  to  give  to  E,  Hacon,  one  of 
the  creditors  who  has  become  surety  for  the  payment  of  10s.  in  the 
pound  to  the  other  creditors,  an  undue  advantage  as  against  them ;  and 
*second,  that  the  release  effected  by  the  deed  is  confined  to  the  r^oQQ 
debts  of  creditors  who  are  called  the  parties  of  the  fourth  part,  *- 
who  in  fact  have  executed  the  deed  or  in  writing  assented  to  it. 

On  the  first  objection  I  entertain  considerable  doubt.  Stat.  24  k  25 
Vict.  c.  184,  s.  1*92,  renders  every  deed  made  between  a  debtor  and  his 
creditors  or  any  of  them,  or  a  trustee  on  their  behalf,  relating  to  the 
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debts  or  liabilities  of  the  debtor  and  his  release  therefrom,  or  the  distri 
bution,  inspection,  management  and  winding  up  of  his  estate,  or  any  of 
Bach  matters,  as  valid  and  effectual  and  binding  on  all  the  creditors  as 
if  they  were  parties  to  and  had  duly  executed  the  same  provided  certain 
conditions  are  observed.  In  the  present  case  one  of  the  creditors  baa 
become  surety  for  the  payment  of  10«.  in  the  pound,  a  sum  which  the 
creditors  probably  would  not  otherwise  have  received ;  but  he  has  by 
the  deed  a  certain  advantage  secured  to  him  in  respect  of  the  payment 
of  the  instalment  on  the  debt  owing  to  him  from  the  insolvent  debtor. 
The  advantage,  however,  is  not  a  large  one,  and  considering  the  engage- 
ment for  which  he  is  responsible  to  the  other  creditors,  the  arrangement 
is  upon  the  whole  probably  disadvantageous  to  him  rather  than  advan- 
tageous. The  advantage  is  this,  he  may  at  once  claim  from  the  debtor  the 
instalment  of  Is.  6d,  in  the  pound ;  and  in  my  mind  it  is  not  a  matter  free 
from  difficulty  whether,  though  tho  practical  result  is  beneficial  to  the  body 
of  creditors,  such  an  arrangement  cqmes  within  the  terms  of  the  192d  sec- 
tion. On  the  other  hand,  such  an  arrangement  may  be  eminently  advan- 
tageous to  the  body  of  creditors.  The  estate  of  a  debtor  may  be  insuffi- 
cient to  pay  the  creditors  a  certain  dividend,  and  an  individual  creditor 
*2071  ™^y  intervene,  and,  ^keeping  the  debtor  on  his  legs,  may  undertake 

■^  to  pay  that  dividend  to  all  the  creditors  in  a  manner  which  they 
may  consider  highly  satisfactory;  and  such  an  arrangement  having 
received  the  assent  of  a  number  representing  three-fourths  in  value  of 
the  creditors  whose  debts  respectively  amount  to  10/.  and  upwards,  one 
outstanding  obstinate  creditor  ought  not  to  have  it  in  his  power  to  fraa- 
trate  it.  If  we  could  see  that  the  arrangement  was  collusive,  or  if  the 
deed  on  the  face  of  it  gave  an  inordinate  or  unreasonable  advantage  to 
the  surety,  it  would  be  void ;  but  we  must  presume  that  this  deed,  being 
assented  to  by  the  requisite  majority  of  creditors,  is  for  the  benefit  of 
all  concerned ;  and  therefore  I  am  reluctant  to  hold  that  an  outstanding 
creditor  may  resist  it.  I  am  not  free  from  doubt  whether  the  Legisla- 
ture intended  to  give  the  majority  of  creditors  power  to  bind  the  non- 
executing  creditors  by  such  a  deed ;  but  my  learned  brothers  do  not 
share  that  doubt,  and  therefore  I  will  not  differ  from  them. 

As  to  the  second  objection.  This  deed  is  framed  on  the  supposition 
that  the  non-executing  creditors  are  parties  to  it.  From  the  explanation 
in  the  recitals  we  know  that  the  persons  named  in  the  second  schedule, 
who  are  the  parties  of  the  fifth  part,  are  the  non-executing  creditors. 
The  release  of  the  debtor  professes  to  be  only  by  the  executing  creditors, 
who  are  parties  of  the  fourth  part ;  and  no  mention  is  made  of  a  release 
by  the  creditors  of  the  fifth  part.  But,  there  being  no  negative  words 
excluding  them,  the  effect  is  the  same  as  if  the  executing  creditors  had 
aaid  ^^  We  release  our  debts,"  and  then,  according  to  the  decisions  on 
The  Bankruptcy  Act,  1861,  that  release  operates  as  a  release  of  the 
*2081  ^^^^   ^^  ^^^  non-executing   creditors,  who   are   in  *no  sense 

-'  parties  to  the  deed,  except  by  virtue  of  the  statute.  In  Legg  v. 
Cheesebrough,  5  C.  B.  N.  8.  741  (£.  C.  L.  R.  vol.  94),  the  defeasance 
was  in  terms  confined  to  those  who  actually  executed  the  deed,  and  the 
Court  thought  that  the  language  showed  an  intention  to  exclude  those 
creditors  who  did  not  execute  the  deed.     Here  it  is  as  if  the  executing 
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ereditore  had  released  on  behalf  of  themselves  and  of  those  who  are 
boand  by  the  deed. 

Blackburn,  J. — As  to  the  first  Question,  a  majority  in  number  repre* 
senting  three-fourths  in  value  of  the  creditors  of  the  defendant  whose 
debts  respectively  amounted  to  10/.  and  upwards  agreed  to  an  arrange- 
ment that  all  the  creditors  should  take,  in  full  discharge  of  their  debts, 
a  composition  of  10«*  in  the  pound  by  two  instalments  of  7«.  6d.  in  the 
pound  and  2$.  6(2.  in  the  pound,  and  that,  in  consideration  of  the  cred- 
itors  allowing  the  personal  estate  of  the  debtor  to  remain  under  his  con* 
trol  and  disposal,  E.  Hacon,  who  was  himself  a  creditor  of  the  defendant, 
would  be  his  surety  for  the  payment  of  the  composition.  The  at range- 
ment  is  carried  out  thus :  a  trustee  is  appointed,  and  the  debtor  and  his 
surety  covenant  to  pay  him  on  registration  of  the  deed  the  instalment 
of  7s.  6d.  in  the  pound,  and  before  the  expiration  of  twelve  months  from 
the  date  of  the  deed  the  instalment  of  2s.  6(2.  in  the  pound,  which  instal- 
ments  the  trustee  is  to  pay  to  the  creditors  on  demand  in  writing ;  and, 
further,  it  is  agreed  between  the  surety  and  the  debtor  that  the  surety 
shall  be  primarily  liable  as  between  them  to  pay  the  instalment  of  7«.  6a. 
in  the  pound.  As  if  that  arrangement  is  carried  out  the  surety  pays 
the  instalment  on  his  own  debt  to  *the  trustee  and  receives  it  back  r^tQOQ 
from  him,  that  payment  is  rather  useless  and  migh^  have  been  *- 
left  out. 

Then  there  is  a  covenant  by  the  debtor  that  he  will,  on  the  registra- 
tion of  the  deed  and  on  or  before  twelve  months  from  the  date  of  the 
deed,  pay  to  the  surety  the  instalments  of  7s.  6(2.  in  the  pound  and  2s. 
6(2.  in  the  pound  respectively.  The  objection  taken  is,  that  as  the  surety 
has  a  covenant  from  the  debtor  to  pay  his  instalments,  and  the  other 
ereditors  are  only  to  receive  their  instalments  through  a  trustee  on  de- 
mand in  writing,  there  is  a  difference  between  the  position  of  £.  Hacoa 
and  that  of  the  other  creditors;  and,  no  doubt,  there  is  a  difference, 
because  E.  Hacon  gets  the  personal  security  of  the  debtor,  while  the 
other  creditors,  although  they  have  the  joint  personal  security  of  the 
debtor  and  the  surety,  have  it,  not  directly,  but  through  the  intervention 
of  the  trustee,  and  then  only  on  making  a  demand  in  writing.  I  do  not 
rater  into  the  difference  in  respect  of  the  instalment  of  28.  6(2.  in  the 
pound,  because  it  raises  the  same  point.  It  is  contended  that  this  ren- 
ders the  whole  deed  void  under  the  Bankruptcy  Act,  1861, 24  &  25  Vict. 
c  134,  s.  192 ;  but  such,  I  think,  is  not  the  effect  of  that  section.  It 
has  been  held  that  the  meaning  of  the  section  is,  that  the  agreement 
must  be  on  behalf  of  all  the  creditors,  and  that  no  class  shall  be  ex- 
cluded from  it,  and  that  the  executing  creditors  cannot  bind  die  non- 
assenting  creditors  to  anything  which  puts  them  in  a  worse  position  than 
the  executing  ereditors.  Now  the  arrangement  in  this  deed  amounts  to 
no  more  than  this,  that  the  requisite  majority  of  creditors  bargain  for  a 
surety  who  promises  to  pay  all  the  creditors  10s.  in  the  pound,  and  he, 
being  a  creditor,  is  not  quite  in  the  same  position  as  the  other  creditors ; 
but  this  is  almost  ^necessary,  from  the  fact  of  his  being  surety  r^M(\ 
and  the  others  not  being  so.  And,  even  if  they  do  give  him  an  ^ 
advantage,  I  am  not  prepared  to  say  that  it  would  avoid  the  deed.  We 
have  decided  that  it  is  within  the  scope  of  the  authority  of  the  requisite 
majority  of  the  creditors  to  assent  to  a  composition  deed  in  which  there. 
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is  no  absolute  giving  up  of  the  whole  property  of  the  debtor.(a)  That 
being  so,  I  cannot  see  why  the  requisite  majority  of  creditors  may  not 
alllow  the  debtor  to  keep  part  of  his  personal  estate  to  himself  and 
transfer  part  to  a  surety  as  a  consideration  for  the  purchase  of  his  sure- 
tyship, that  beins  a  matter  ^^  relating  to  the  debts  or  liabilities  of  the 
debtor  and  his  release  therefrom"  within  sect.  192.  In  the  majority  of 
cases  it  might  be  very  beneficial  that  the  creditors  should  make  such  a 
bargain  with  a  person  who,  either  as  a  relative  or  from  taking  a  more 
sanguine  view  of  the  affairs  of  the  debtor,  is  willing  to  enter  into  it. 

The  other  question  is,  whether  the  deed  is  so  framed  as  to  be  plead- 
able in  bar.  We  held  in  Whitehead  v.  Porter,(5)  this  morning,  that  a 
deed  containing  a  release  may  be  pleaded  in  bar  to  an  action  by  a  non- 
assenting  creditor,  and  that  is  good  law.  Deeds  which  are  trust  deeds 
only,  and  do  not  contain  any  release,  but  simply  distribute  the  property 
of  the  debtor  in  bankruptcy,  are  not  pleadable  in  bar ;  and  if  this  deed 
did  not  operate  as  a  release  by  the  non-executing  creditors,  it  could  not  be 
pleaded  in  bar  to  this  action.  But  sect.  192  says  that  every  deed  made 
between  a  debtor  and  his  creditors  or  any  of  them,  or  a  trustee  on  their 
*2111  ^^^^^^»  relating  *to  the  debts  or  liabilities  of  the  debtor  and  his 
-'  release  therefrom,  or  the  distribution,  inspection,  management 
and  winding  up  of  his  estate,  or  any  such  matters,  shall  be  as  valid  and 
effectual  and  binding  on  all  the  creditors  as  if  they  were  parties  to  and 
duly  executed  the  same,  provided  the  prescribed  conditions  are  observed. 
The  execution  of  a  deed  by  one  creditor  cannot  release  the  debt  of 
another  creditor  who  has  not  executed  the  deed.  But  the  effect  of  sect. 
192  must  be,  that  when  the  requisite  majority  execute  a  release  of  the 
debtor,  and  it  appears  on  the  face  of  the  deed  that  it  was  intended  it 
should  be  a  release  by  all  the  creditors,  those  who  do  not  execute  are 
bound  as  if  each  of  them  had  executed  it  and  released  his  own  debt. 
Does  this  deed  then  show  such  an  intention  ?  All  the  creditors  who  ex- 
ecuted or  assented  to  the  deed,  and  all  who  refused  to  execute  it,  are 
ascertained.  From  the  deed  it  appears  that  the  parties  of  the  fourth 
part  are  the  former ;  and  the  parties  of  the  fifth  part  are  the  persons 
named  in  the  second  schedule, — it  is  averred  in  the  plea  that  all  who  did 
not  assent  to  and  execute  the  deed  are  set  forth  in  that  schedule ;  and 
the  deed  recites  an  agreement  '^that  all  and  singular  the  creditors  of" 
the  defendant  ^'should  take  in  full  discharge  of  their  respective  debts  a 
composition"  of  10«.  in  the  pound,  and  that  the  deed  should  contain  a 
release.  In  pursuance  of  that  agreement,  the  creditors  of  the  fourth 
part  release  the  debtor ;  so  that  each  executing  creditor  releases  his  own 
separate  debt,  and  does  so  in  furtherance  of  an  agreement,  and  with  the 
intent  that  the  debts  of  the  non-assenting  creditors  should  be  released; 
n^Q-f  0-1  consequently  that  all  should  release ;  and  therefore  it  ^operates 
-I  as  a  release  of  the  debts  of  those  who  have  not,  as  well  as  of 
those  who  have  executed  the  deed.  For  these  reasons  this  objection 
also  fails. 

Sheb,  J. — For  some  time  I  felt  considerable  difficulty  from  the  argu- 
ment of  Mr.  ITannen  that  there  was  an  inequality  in  this  deed  in  favour 
of  £.  Hacon,  but  on  further  consideration  I  think  there  is  no  such  in" 

(a)  8m  CUpbam  v.  Atkinion,  4  B.  A  S.  722  (B.  C.  L.  R.  toL  116) ;   afflrmtd  in  Exeh.  Ch. 
Id.  730. 
(6)  8m  the  pnMding  mm,  p.  193. 
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equality.  For  E.  Hacon  ooyenants  with  tbe  trustee  that  he  will  imme* 
diately  on  the  registration  of  the  deed  pay  him  a  sum  sufficient  to  pay 
all  the  creditors  7«.  6d.  in  the  pound,  and  the  trustee  is  to  pay  that  in- 
stalment to  the  creditors  at  any  time  after  the  registration  of  the  deed, 
apon  demand  in  writing ;  so  that  if  the  deed  is  carried  into  effect  the 
creditors  are  to  receive  immediately  the  instalment  of  78.  6d.  in  the 
pound  through  the  trustee,  and  in  order  to  enable  E.  Hacon  to  fulfil  his 
covenant  with  the  trustee  he  has  the  debtor's  personal  covenant  to  pay 
him  7f.  6d.  in  the  pound.  The  effect  is  that  the  majority  of  the  cred- 
itors are  willing  to  take  instalments  of  Is.  Qd.  and  afterwards  28.  6d.  in 
the  pound  in  discharge  of  their  debts,  and  to  get  the  security  of  E.  Ha- 
con for  the  payment  of  the  instalments,  and  then  it  makes  a  provision, 
which  is  reasonable,  that  he  should  be  paid  immediately  by  the  debtor, 
in  order  to  enable  him  to  pay  the  trustee.  In  this  arrangement  I  see 
no  substantial  inequality  or  unreasonableness. 

The  other  difficulty  is  met  by  looking  carefully  at  sect.  192  of  The 
Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  184.  [His  Lordship  read  it.] 
Tbe  words  are  not  every  deed  ^'  relating  to  the  debts  or  liabilities  of  the 
debtor"  generally,  but  every  deed  ''  relating  to  the  *debts  or  lia-  r^iQig 
bilities  of  the  debtor,  and  his  release  therefrom,"  that  is,  from  all  ^ 
his  debts  to  all  his  creditors ;  and  consequently  include  those  who  have 
not  as  well  as  those  who  have  executed  the  deed.  The  words  are  large 
enough  to  get  over  the  difficulty ;  and  therefore  on  that  objection  also 
our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendants 
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Bankruptcy  Act,  1861,  24  <i&  25  Vict.  e.  134,  «.  192.-^ Composiiion  detd.-^UnreaiOiif 

able  condition. 

Declaration  on  the  common  eounta.    Ploa.  A  deed  dated  the  14th  Deoemheri  1861,  made 
hctweeo  tbe  defendant  of  the  firf  t  part,  J.  P.  of  tbe  secoDd  part,  and  certain  persons  who  were 
then  creditors  of  tbe  defendant,  and  who  would  then  have  been  entitled  to  prove  under  an  abju- 
dication of  bankruptcy  against  the  defendant,  founded  on  a  petition  filed  on  the  day  and  year 
last  aforesaid,  of  tbe  third  part ;  by  which  tbe  debtor,  besides  conreylng  all  his  real  estate  to 
J.  P.,  bis  heirs  und  assigns,  assigned  his  personal  estate  and  elTects  unto  J.  P.,  his  executoriy 
administrators  and  assigns,  in  trust  for  his  creditors,  and  which  contained,  among  others,  the 
following  clauses  :  (1).  That  J.  P.,  his  executors  or  administrators,  might  appoint  an  attorney, 
clerk,  or  aeeonntant,  and  depute  to  him  the  powers  and  authorities  thereby  given  to  J.  P.,  hia 
executors  or  administrators.    (2).  That  the  creditors  before  beeoming  entitled  to  a  dividend 
should,  if  required  by  J.  P ,  his  executors  or  administrators,  deliver  a  statement  in  writing 
of  their  debt  or  claim,  with  all  the  particulars  usual  in  a  proof  in  bankruptcy,  and  should, 
if  required  by  J.  P.,  bis  executors  or  administrators,  verify  such  debt  or  claim  by  his  solemn 
declaration.     (8).  '<  That  all  creditors  to  whom  bills  or  other  negotiable  instruments  might 
have  been  given  by  the  defendant  for  the  debts  due  to  such  creditors,  or  any  of  them  or  any  pari 
thereof,  should  indemnify  the  defendant  and  his  estate  against  all  claims  or  demands  by  other 
pertoDs  than  themselves  in  respect  of  such  bills  or  instruments,  and  all  losses,  damages  and 
costs  by  reason  or  in  respect  thereof,  and  should,  if  any  such  bills  had  been  endorsed  or  trans- 
ferred to  any  other  persons,  take  the  same  np  and  retire  tbe  same  before  or  when  they  should 
become  due,  and  so  as  to  prevent  any  claim  or  demand  in  respect  thereof  being  made  upon  the 
defendant  or  his  esUte."    (4).  That  J.  P.,  his  executors  or  administrators,  might  convene  || 
meeting  of  the  creditors  by  notice,  stating  tbe  sulyect  to  be  brought  forward,  and  all  resolu- 
tions passed  by  the  major  part  in  number  and  value  of  the  creditors  present,  personally  or  by 
proxy,  should  be  valid,  and  bind  all  tbe  creditors.    (5).  That  if  the  deed  oonld  not  operate 
iQder  the  proviaiona  in  The  Bankraptoy  Act,  1861,  neverthelesa  U  abe«14  ha  binding  oa  9^ 
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ereditora  who  sbonld  exeeate  or  aeoedt  to  it.  (6).  If  it  ihould  be  decided  by  any  eoopeteDt 
legal  tribanal  that  the  deed  waa  not  binding,  J.  P.  wai  empowered  to  execute  a  further  deed 
or  deeds  under  the  prorisiont  of  The  Bankruptcj  Act,  1861. 

1.  Held  that  elanie  (3)  imposed  upon  creditors  who  had  received  bills  or  other  negotiable 
instruments  an  unreasonable  obligation,  and  therefore  was  not  binding  upon  non-assenting 
ereditors  of  that  class ;  and  consequently  the  deed  was  roid,  as  not  Ailfllling  the  eonditiou 
required  by  sect.  192  of  The  Bankruptcy  Act,  1801,  24  A  25  Vict^  c  13i. 

2.  Quart,  whether  the  other  clauses  were  objectionable? 

3.  Quart,  whether  it  waa  objectionable  that  the  powers  of  the  trustee  under  the  deed  were 
oontinued  to  hia  executors  and  administrators  ? 

The  declaration  contained  counts  for  work,  journeys  and  attendances 
by  the  plaiDtiff  and  J.  Atwood,  deceased,  as  the  attorneys,  solicitors, 
and  agents  of  the  defendant,  &c.,  and  the  common  counts. 

Second  plea.  That,  on  the  14th  Decettiber  last  past,  the  defendant 
was  indebted  to  divers  persons  in  divers  sums  of  money,  and  amongst 
others  to  the  plaintiff  and  J.  Atwood,  and  to  the  plaintiff  in  respect  of 
the  debts,  claims,  demands  and  causes  of  action  in  the  declaration  men> 
tioned,  and  the  plaintiff  and  J.  Atwood  and  the  said  persons  were  then 
creditors  of  the  defendant  within  The  Bankruptcy  Act,  1861,  and  the 
defendant  was  unable  to  pay  the  same.  And  thereupon,  on  the  day  and 
year  last  aforesaid,  and  after  the  11th  October,  1861,  by  an  indenture 
bearing  date  the  said  14th  December,  made  between  the  defendant  of 
the  first  part,  one  J.  Percivall  of  the  second  part,  and  certain  persons, 
companies  and  copartnership  firms,  who  were  then  respectively  creditors 
of  the  defendant,  and  who  would  then  have  been  entitled  to  prove 
under  an  adjudication  of  bankruptcy  against  the  defendant,  founded  on 
a  petition  filed  on  the  day  and  year  last  aforesaid,  of  the  third  part : 
after  reciting  as  therein  is  recited,  the  defendant  did  grant,  convey  and 
assure  unto  J.  Percivall,  his  heirs  and  assigns,  all  and  singular  the  mes- 
*21^1  ^"^S®^»  l&i^^Sf  tenements  and  *hereditaments  whatsoever  and 
-■  wheresoever  of  or  to  which  the  defendant,  or  any  person  or  per- 
sons in  trust  for  him,  was  or  were  then  seised  or  entitled  for  any  estate 
or  interest  whatsoever,  and  whether  in  possession,  reversion,  remainder 
or  expectancy,  with  the  rights,  members  and  appurtenances  thereunto  be- 
longing, and  all  the  estate,  right,  title  and  interest  of  the  defendant 
therein  or  thereto ;  to  have  and  to  hold  the  said  hereditaments  and  pre- 
mises thereby  granted  and  conveyed,  or  intended  so  to  be,  unto  and  to 
the  use  of  J.  Percivall,  his  heirs  and  assigns,  upon  and  for  the  trusts, 
intents  and  purposes  thereinafter  declared  or  referred  to  concerning 
the  same-;  and  the  defendant  did  thereby  also  assign  and  transfer  unto 
J.  Percivall,  his  executors,  administrators  and  assigns,  all  and  singular 
the  chattels  real  (except  as  thereinafter  excepted),  goods,  chattels,  per- 
sonal credits,  personal  estate  and  effects  whatsoever  and  wheresoever,  of 
or  to  which  the  defendant,  or  any  person  or  persons  in  trust  for  him, 
was  or  were  possessed  or  entitled  for  any  interest  whatsoever,  and  all 
the  right,  title  and  interest  of  the  defendant  therein  and  thereto :  to 
hold,  receive  and  take  the  premises  thereby  assigned  or  intended  so  to 
be  unto  J.  Percivall,  his  executors,  administrators  and  assigns,  neverthe- 
less, upon  and  for  the  trusts  and  purposes  thereinafter  declared  or 
referred  to  concerning  the  same.  And  it  was  thereby  provided  that  the 
assignment  or  assurance  thereinbefore  contained  should  not  extend  or  be 
deemed  or  construed  to  extend  to  any  leasehold  premises  held  by  the 
defendant,  which  he  was  then  prohibited  from  assigning,  or  from  assign* 
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ing  without  consent  and  such  consent  had  not  been  given,  or  to  any 
leasehold  premises  the  lease  or  leases  whereof  would  be  forfeited  or  be- 
come liable  to  forfeiture  ^by  assignment,  nor  to  any  property  or  r^o-ifi 
effects  of  any  kind  conveyed,  assured  or  assigned  by  a  certain  ^ 
deed,  bearing  date  the  16th  September,  1861,  and  made  between  the 
defendant  of  the  one  part,  and  R.  6.  B.,  J.  M.  and  T.  R.  of  the  other 
part :  it  being  the  intent  and  meaning  of  the  said  presents  that  all  such 
premises,  property  and  effects  should  be  excepted  out  of  these  presents. 
And  the  defendant  did  thereby  appoint  J.  Percivall,  his  executors  and 
administrators,  his  true  and  lawful  attorney  and  attorneys  for  him  and 
in  his  name,  or  in  the  name  of  the  said  trustee,  to  asK,  demand,  sue 
for,  recover  and  receive  of  and  from  the  person  or  persons  liable  or 
interested  to  pay  the  same,  all  and  singular  the  debts,  effects,  moneys 
and  premises  thereby  assigned  or  intended  so  to  be,  and  on  payment, 
receipt  or  delivery  thereof,  or  any  part  thereof,  to  make,  give,  sign  and 
execute  all  and  every  acquittances,  receipts,  releases  or  discharges  for 
the  same ;  and  on  non-payment  or  non-delivery  thereof,  or  of  any  part 
thereof,  in  the  name  of  J.  Percivall  or  of  the  defendant  to  bring,  com* 
mence  and  prosecute  any  suit,  action  or  other  proceeding  which  he  or 
they  might  consider  expedient  for  enforcing  the  payment  and  delivery 
thereof  or  any  part  thereof,  and  generally  to  do  ana  perform  all  such 
acts,  matters  and  things  as  might  be  necessary  or  expedient  touching 
the  premises.   And  it  was  thereby  agreed  and  declared  that  J.  Percivall, 
his  heirs,  executors,  administrators  and  assigns,  should  stand  seised  or 
possessed  of  all  and  singular  the  premises  thereby  conveyed  and  assigned 
respectively,  upon  trust  to  sell,  dispose  of,  collect,  get  in  and  receive  the 
same  with  as  full  powers  in  all  respects  as  if  the  defendant  were  a  bank- 
rupt, and  the  said  J.  Percivall  had  been  '''appointed  and  was  r*of>T 
acting  as  sole  assignee  of  his  estate  and  effects,  and  to  stand  pos-  ^ 
sessed  of  the  proceeds  of  the  said  trust  estate,  after  deducting  and' 
retaining  the  costs,  charges  and  expenses  of  and  incident  to  the  execu- 
tion of  the  trusts  of  the  said  presents,  in  trust  to  divide  the  same  from, 
time  to  time  between  and  amongst  the  present  creditors  of  the  defend- 
ant, rateably  and  in  proportion  to  the  amount  of  their  respective  debts,^ 
and  in  accordance,  as  far  as  might  be,  with  the  rules  and  practice  in. 
cases  of  bankruptcy,  and  after  full  payment  thereof  in  trust  to  pay  the 
surplus  (if  any)  to  the  defendant.   And  it  was  thereby  further  provided, 
agreed  and  declared  that  for  effectuating  the  purposes  aforesaid,  or  any 
of  them,  J.  Percivall,  his  executors  or  administrators,  might  nominate 
and  appoint  one  or  more  attorney  or  attorneys,  clerk  or  clerks,  account- 
ant or  accountants,  or  other  person  or  persons,  at  such  salary  or  salaries 
as  he  or  they  should  think  proper,  and  depute  to  him  or  them  all  or  any 
of  the  powers  or  authorities  thereby  given  to  J.  Percivall,  his  executors 
or  administrators,  and  might  at  pleasure  revoke  or  vary  such,  appoint- 
ment, and  might  also  do,  order,  direct  and  assent  to  all  and  every  or 
any  such  other  acts,  matters  and  things  whatsoever,  relative  to  the  pre- 
mises as  he  or  they  in  his  or  their  discretion  should  think  expedient,  and 
in  particular  (but  without  limiting  the  force  or  effect  of  the  general 

towers  thereinbefore  contained)  that  it  should  be  lawful  for  J.  Percivall, 
is  executors  or  administrators,  to  exercise  his  or  their  discretion  as  to 
authorizing  or  commencing,  defending,  continuing  or  prosecuting,  or  dis- 
continuing or  compromising,  any  actions,  suits  or  other  legal  proceedings, 
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and  also  to  compound  any  debt  or  debts  or  sam  or  sums  of  money 
*2181  *^^^  ^^  ^'™^  being  owing  to  the  defendant,  and  to  except  or 
•'  take  security  for  part  of  the  same  in  full  thereof,  and  to  give 
farther  time  for  payment  of  any  such  debt  or  debts  or  sum  or  sums  of 
money,  and  to  forego  any  debt  or  debts  which  should  in  his  or  their 
opinion  be  bad,  and  to  self  or  authorize  sales  upon  credit  without  being 
answerable  for  any  consequent  loss,  and  also  to  settle  and  determine 
any  question  or  questions,  claim  or  claims,  which  should  or  might  arise 
touching  or  concerning  the  construction  of  those  presents  or  any  clause 
therein  contained,  or  touching  or  affecting  the  estate  of  the  defendant, 
or  relating  to  or  arising  out  of  or  connected  with  those  presents,  by  arbi- 
tration, opinion  of  counsel,  special  case,  certificate  of  accountant,  or  in 
any  other  manner  which  J.  Percivall,  his  executors  or  administrators, 
should  think  proper,  and  upon  such  terms  and  conditions  as  he  or  they 
should  think  reasonable,  and  also  to  abide  by  or  contest  wholly  or  in 
part  any  award  or  awards  which  should  or  might  be  made  by  the  referee 
or  referees  or  their  umpire.  And  it  was  thereby  provided  and  further 
agreed  and  declared,  that  nothing  in  those  presents  contained  should 
release  any  surety  or  sureties,  or  suspend,  prejudice,  or  affect  the  right 
or  remedies  of  the  said  creditors  or  any  of  them  against  any  surety  or 
sureties,  or  any  other  person  or  persons  whomsoever  other  than  the 
•defendant.  And  it  was  thereby  provided  and  further  agreed  and 
declared,  that  it  should  be  lawful  for  J.  Percivall,  his  executors  and 
administrators,  in  his  or  their  discretion,  by  and  out  of  the  said  estate 
and  the  proceeds  thereof,  to  pay  in  full  or  effectuate  any  arrangement 
which  he  or  they  should  deem  reasonable  and  for  the  benefit  of  the  cred- 

*21d1  ^^^  ^'^^  ^^y  pcr^^  ^^  persons,  either  holding  any  *goods  or 
•'  property,  or  bills  or  securities  for  the  defendant  (or  in  which  he 
vas  or  might  be  interested)  by  way  of  security  or  pledge  for  money,  or 
having  any  claim  or  demand  thereon  in  any* manner  by  way  of  lien  for 
the  purpose  of  obtaining  possession  of  the  same  goods,  property  or 
securities  exonerated  and  released  from  such  pledge  or  lien,  claims  or 
demands.  And  it  was  thereby  provided  and  further  agreed  and  declared 
that  it  should  be  lawful  for  J.  Percivall,  his  executors  and  administrators, 
to  lay  out  and  invest,  or  direct  to  be  laid  out  and  invested,  in  his  or 
their  name  or  names,  any  moneys  not  immediately  required  for  the  pur* 
pose  of  making  a  dividend  or  otherwise  in  the  purchase  of  any  of  the 
parliamentary  stocks  or  public  funds  of  Great  Britain,  or  of  exchequer 
oills,  or  by  way  of  deposit  with  any  banking  or  other  Company,  with 
full  power  for  J.  Percivall,  his  executors  and  administrators,  to  alter, 
yary,  or  dispose  of  the  said  stocks,  funds  or  securities  as  he  or  they 
might  think  proper.  And  it  was  thereby  provided  and  agreed  and 
declared  that  each  of  the  said  creditors  before  he  or  she,  or  his  or  her 
partner  or  partners,  should  become  entitled  to  any  dividend  or  dividends, 
should,  if  required  by  J.  Percivall,  his  executors  or  administrators, 
deliver  to  him  or  them  a  statement  in  writing  signed  by  such  creditors 
respectively  of  his  or  her  debt  or  claim,  or  the  debt  or  claim  of  the 
firm  in  which  he  or  she  might  be  a  partner,  with  all  the  particulars  usual 
in  a  proof  in  bankruptcy,  comprising  every  satisfaction  and  security  for 
the  same,  or  any  part  thereof,  and  should,  if  required  by  J.  Percivall, 
his  executors  or  administrators,  verify  such  debt  or  claim  by  his  or  her 
solemn  declaration  under  the  Act  of  Parliament  in  that  behalf  (as  well 
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with  respect  to  the  ^consideration  as  to  the  amoiint  of  the  same).  r^io^A 
Biit  neither  an  j  such  declaration,  nor  the  execution  by  him  or  her  '- 
'  of  those  presents,  should  be  conclusive  evidence  of  the  validity  or  amount 
of  such  debt  or  claim ;  but  J.  Percivall,  his  executors  or  administratoHB, 
might  litigate  or  dispute  the  same  if  he  or  they  should  think  proper ;  and 
thereafter,  whenever  required  by  J.  Percivall,  his  executors  or  admin* 
istrators,  such  statement  and  verification  should  be  renewed  and  con- 
tinued with  all  receipts,  payments,  matters  and  things  which  in  bank- 
ruptcy would  affect  the  debt  or  claim  or  the  dividend  thereon  before 
such  respective  creditor,  or  his  or  her  partner  or  partners,  should  be 
entitled  to  any  further  dividend.  And  it  was  further  agreed  and  declared 
that  all  creditors  to  whom  bills  or  other  negotiable  instruments  might 
have  been  given  by  the  defendant  for  the  debts  due  to  such  creditors,  or 
any  of  them,  or  any  part  thereof,  should  indemnify  the  defendant  and 
his  estate  against  all  claims  or  demands  by  other  persons  than  themselves 
in  respect  oi  such  bills  or  instruments,  and  all  losses,  damages  and  costs, 
by  reason  or  in  respect  thereof,  and  should,  if  any  such  billf  had  beefi 
endorsed  or  transferred  .to  any  other  persons,  take  the  same  up  aad 
retire  the  same  before  or  when  they  should  become  due,  and  so  as  to 
prevent  any  claim  or  demand  in  respect  thereof  beins  made  upon  the 
defendant  or  his  estate.  And  it  was  provided  and  thereby  further  agreed 
and  declared  that  such  of  the  said  creditors  as  should  hold  any  security 
or  securities  for  his,  her,  or  their  debt  or  debts,  should  be  entitled  to 
receive  and  be  paid  dividends  as  aforesaid  only  upon  the  balance  whtob 
should  remain  due  or  owing  to  him,  her,  or  them  respectively  after 
realizing  his,  her,  or  their  said  security  or  securities,  or  ^giving  r4i221 
full  credit  for  the  full  value  thereof,  such  value  in  each  case  to  ^ 
be  agreed  upon  between  J.  Percivall,  his  executors  or  administrators,  on 
the  one  hand,  and  the  creditors  holding  the  security  on  the  other  hand, 
and,  in  case  of  dispute,  to  be  settled  by  arbitration  in  the  ordinary 
manner.  And  it  was  thereby  provided,  agreed  and  declared  that  if  J. 
Percivall,  his  executors  or  administrators,  should  for  any  reason  be 
desirous  of  submitting  to  the  said  creditors  any  question  or  questions 
touching  or  affecting  the  said  estate  and  premises,  or  any  part  thereof, 
or  of  obtaining  confirmation  of  any  act  or  acts  done  or  authorized  by 
him  or  them,  or  of  passing  his  or  their  accounts,  then,  and  in  any  such 
case,  and  as  often  as  the  same  should  happen,  it  should  be  lawful  for 
J.  Percivall,  his  executors  or  administrators,  to  convene  »  meeting  of  the 
said  creditors  by  sending  through  the  Post  Ofiice,  addressed  to  each 
creditor  at  his  or  her  usual  or  last  known  place  of  abode  or  of  business 
in  England,  in  time,  according  to  the  ordinaiy  course  of  delivery,  to  be 
delivered  seven  clear  days  at  the  least  before  the  day  of  meeting,  a 
notice  in  writing,  stating  the  day  and  place  of  meeting,  and  the  subject 
or  subjects  to  be  brought  forward  thereat;  and  that  all  resolutions 
passed  and  all  acts  done  by  the  major  part  in  number  and  value  of  the 
creditors  present,  personally  or  by  proxy,  at  any  such  meeting,  upon  or 
in  reference  to  the  subject  or  subiects  mentioned  or  referred  to  in  the 
notice  convening  the  same,  should  be  valid  and  effectual,  and  bind  all 
the  said  creditors  and  their  respective  executors,  administrators  and 
assigns.  And  it  was  thereby  further  agreed  and  declared  that  the 
receipts  in  writing  of  J.  Percivall,  his  executors  or  administratorSi  for 
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ji^Qooi  ^^7  money  paid  to  him  or  them  by  ^virtue  of  the  said  presents, 
•'  should  be  effectual  discharges  for  the  same,  and  should  exonerate 
the  person  or  persons  paying  the  same  from  all  liability  to  see  to  the 
application  thereof.  And  it  was  provided  and  thereby  further  agreed 
and  declared  that  those  presents  were  intended  to  operate  and  take  effect 
under  the  provisions  in  The  Bankruptcy  Act,  1861,  contained  as  to 
trust  deeds  for  benefit  of  creditors,  composition  and  inspectorship  deeds 
executed  by  a  debtor,  but  if  for  any  reason  those  presents  could  not  so 
operate,  nevertheless  the  same  should  be  binding  on  all  creditors  who 
should  execute  or  accede  to  the  same.  And  the  several  parties  thereto 
of  the  third  part»  in  respect  of  their  several  debts,  claims  and  demands, 
did,  and  each  of  them  did,  in  consideration  of  the  premises,  by  the  said 
.indenture  remise,  release,  and  for  ever  quit  claim  unto  the  defendant  all 
actions,  suits,  bills,  bonds  and  writings  obligatory,  debts,  dues,  duties, 
accounts,  sums  of  money,  extents,  executions,  claims  and  demands, 
whatsoever,  both  at  law  and  in  equity  or  otherwise  howsoever,  which 
they  respectively,  or  their  respective  executors  or  administrators,  part- 
ners or  partner,  then  had^  or  thereafter  should  or  might  have,  or  other- 
wise could  or  might  have,  challenge,  claim,  or  demand  against  the 
defendant,  his  heirs,  executors  or  administrators,  or  his  or  their  estate 
or  effects,  for  or  by  reason  or  on  account  of  the  debts,  claims  and  de- 
mands of  them  the  said  creditors  respectively,  due  or  owing  from  the 
defendant,  and  all  interest  and  arrears  of  interest  for  or  in  respect  of  the 
same  several  debts,  sums  of  money  and  premises,  or  any  of  them,  or  for 
or  by  reason  of  any  other  matter,  cause,  or  thing  whatsoever  relating 
thereto.  And  that,  in  the  event  of  any  competent  legal  tribunal  deter- 
^QOQ-i  mining  or  deciding  that  "^from  any  cause  whatsoever  the  said 
J  indenture,  notwithstanding  that  it  was  duly  signed  or  assented 
to  by  creditors  of  the  required  number  and  value  to  make  it  obligatory 
and  binding  on  all  the  creditors  of  the  defendant,  is  not  so  obligatory 
and  binding,  then  and  in  such  case  the  defendant,  and  the  parties 
thereto  of  the  third  part,  did,  and  each  of  them  did  thereby  constitute 
and  appoint  J.  Percivall  the  attorney  of  them  the  defendant  and  the 
said  parties  thereto  of  the  third  part  respectively,  and  of  his,  her  or  their 
executors  or  administrators,  partner  and  partners,  and  in  his,  her  and 
their  names,  from  time  to  time  to  make  and  execute  or  assent  to  such 
further  or  other  deed  or  deeds,  instrument  or  instruments,  in  the 
nature  of  a  trust  deed  for  the  benefit  of  creditors,  composition  or 
inspectorship  deed,  under  the  provisions  of  The  Bankruptcy  Act,  1861, 
as  the  counsel  on  behalf  of  J.  Percivall  shall  advise  would  be  obligatory 
and  binding  on  all  the  creditors  of  the  defendant.  Averment.  That 
the  defendant  did,  on  the  day  of  the  date  of  the  indenture,  duly  execute 
it,  and  that  his  execution  of  it  was  attested  by  an  attorney  and  solicitor, 
and  that  J.  Percivall  being  the  trustee  appointed  by  the  indenture,, 
duly  executed  it,  and  that  after  the  execution  thereof  by  the  defendant 
a  majority  in  number  representing  three-fourths  in  value  of  the  defend- 
ant's creditors,  whose  debts  respectively  amounted  to  10/.  and  upwards, 
did  by  writing  assent  to  and  approve  of  the  indenture,  and  that  withia 
twenty-eight  days  from  the  day  of  the  execution  thereof  by  the  defend- 
ant the  same  was  produced  and  left  (having  first  been  and  the  same  was, 
before  registration,  duly  stamped  with  and  bore  such  ordinary  and  ad 
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Talorem  stamp  duties  as  *in  and  by  the  Act  were  in  that  behalf  rmooA 
proTided)  at  the  office  of  the  Chief  Registrar  in  the  Act  men-  ^ 
tioned  for  the  purpose  of  being  registered,  and  was  within  the  twenty- 
eight  days  duly  registered  according  to  the  Act,  and  together  with  such 
indenture  there  was  delivered  to  the  Chief  Registrar  a  certificate  by  J. 
Percivall,  as  and  being  such  trustee,  that  such  a  majority  as  in  this  be- 
half aforesaid  had  so  in  writing  assented  and  approved  as  aforesaid,  and 
which  certificate  also  stated  the  amount  in  value  of  the  property  and 
credits  of  the  defendant,  as  and  being  such  debtor,  comprised  in  the 
indenture ;  and  that  immediately  on  the  execution  of  the  indenture  by 
the  defendant  possession  of  all  the  property  comprised  therein  of  which 
the  defendant  could  give  or  order  possession  was  by  him  given  to  J. 
Percivall,  as  and  being  such  trustee. 

Replication  to  the  second  plea.  That  the  plaintiff  never  executed  or 
in  any  manner  assented  to  tne  deed,  or  derived  any  benefit  or  advan- 
tage whatsoever  therefrom. 

Demurrer  to  the  second  plea,  and  joinder. 

Demurrer  to  the  second  replication,  and  joinder. 

The  case  was  argued  April  22,  26 ;  and  judgment  was  delivered  on 
the  latter  day. 

Joseph  Brown  {Maenamara  with  him),  for  the  plaintiff. — A  composi- 
tion deed,  to  take  effect  under  the  192d  section  of  The  Bankruptcy 
Act,  1861,  24  &  25  Vict.  c.  134,  must  not  contain  terms  which  are  un- 
reasonable, Leigh  V.  Pendlebury,  15  C.  B.  N.  S.  815  (E.  C.  L.  R.  vol. 
109) ;  and  it  must  place  executing  and  non-executing  creditors  upon 
''  precisely  an  equal  footing  in  point  of  law :"  Ex  parte  Cockburn,  re 
Smith  and  *Laxton,  83  L.  J.  Bank.  17,  22,  10  Jur.  N.  S.  578,  p^oog 
576,  per  Lord  Westbury.  [Blackburn,  J. — Non*executing  ere-  *- 
ditors  naust  not  be  put  in  a  worse  position  than  those  who  execute.]  In 
Dell  V.  King,  2  H.  &  C.  84,  a  deed  containing  an  arrangement  to  pay 
a  composition  in  two  instalments  secured  by  a  surety  was  held  bad  by 
reason  of  a  covenant  not  to  sue  the  debtor  unless  default  was  made  in 
paying  the  instalments,  thoush  the  arrangement  applied  to  all  creditors 
without  distinction ;  and  Pollock,  G.  B.,  delivering  the  judgment  of  the 
Court,  said,  p.  92,  '^  The  creditor  has  a  right  to  hav^^  a  deed  presented 
to  him  for  execution,  which,  when  executed,  will  put  no  burden  on  him 
to  which  he  ought  not  to  be  subject." 

First.  The  covenant  indemnifying  the  debtor  and  bis  estate  against 
all  outstanding  bills  of  exchange  is  unreasonable.  In  Woods  v.  Foote, 
in  error,  1  H.  &  C.  841,  the  deed  contained  a  covenant  that  each  of  the 
creditors,  each  covenanting  for  his  own  acts  only,  would  indemnify  the 
debtor,  against  all  and  every  bill  of  exchange,  promissory  note,  and 
other  negotiable  instrument  on  which  he  might  have  incurred  any  lia- 
bility or  which  might  have  been  endorsed  or  put  into  circulation  by  any 
or  either  of  the  creditors;  and  Wightman,  J.,  delivering  the  judgment 
of  the  Court,  said,  p.  849,  **  It  seems  to  us  that  a  covenant  by  which  a 
creditor  is  bound  to  indemnify  the  debtor  against  liabilities  of  an  unknown 
and  uncertain  amount,  whether  arising  from  the  failure  of  the  acceptor 
or  the  endorsees,  is  utterly  unreasonable."  In  Nicholson  «.  Potts,  in 
this  Court,  Trinity  Term,  May  29th,  1863,  aflSrmed  in  the  Exchequer 
Chamber  February  2d,  1864,  the  creditors,  parties  to  the  indenture, 
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*2261  ^^^^^^'7  ^^  ^themselYes  and  for  their  fleveral  heirs,  executors 
•'  and  administrators,  but  not  one  for  the  other  of  them,  covenanted 
with  the  defendant  to  indemnify  him  and  his  estate  from  all  actions  on 
account  of  any  bills  of  exchange  or  promissory  notes  accepted,  drawn 
or  endorsed  by  the  defendant  to  or  given  to  the  said  several  creditors^ 
parties  to  the  indenture,  or  any  of  them,  by  him,  and  to  retire  and  pay 
such  bills  at  maturity;  and  an  attempt  was  made  to  distinguish  the 
covenant  from  that  in  Woods  t^.  Foote,  in  error,  but  this  Court  and  the 
Court  of  Exchequer  Chamber  held  that  there  was  no  substantial  differ- 
ence between  them.  In  Inglebach  v.  Nichols,  14  C.  B.  N.  S.  85  (E.  C. 
L.  R.  vol.  108),  a  covenant  by  each  of  the  creditors  to  retire  and 
deliver  up  to  the  debtor  cancelled  and  discharged,  all  bills  of  exchange 
or  promissory  notes  given  to  the  creditors  or  any  or  either  of  them  for 
any  debt  due  to  him  or  them  from  the  debtor,  or  for  which  he  was  liable, 
and  to  hold  him  harmless  against  all  costs,  charges,  damages  and 
expenses  to  which  he  might  be  put  in  consequence  of  or  in  default  of 
the  non-retirement  of  the  same  was  held  to  render  the  deed  void. 

tCooKBURN,  C.  J. — May  not  a  debtor  who  has  given  bills  to  some  of 
is  creditors  reasonably  call  upon  them  to  provide  for  taking  them  up  ?] 
A  creditor,  who  has  received  a  bill,  may  not  have  the  means  of  taking 
it  up,  or  by  doing  so  he  misrht  be  acting  unjustly  towards  his  own 
creditors :  consequently  this  clause  would  in  the  one  case  impose  upon 
him  an  impossibility,  in  the  other  an  act  of  injustice.  Creditors  who  * 
are  holders  of  bills  at  the  date  of  the  deed  are  creditors  within  sect. 
192  of  The  Bankruptcy  Act,  1861.  [He  referred  to  sect.  200.]  In 
Archbold's  Bankruptcy,  11th  edit.,  p.  124,  it  is  said:  ^^If  a  bill  of 
exchange  or  promissory  note  be  in  existence  at  die  time  a  fiat  is  sued 
4,227-1  nut  against  *a  party  to  it,  it  is  immaterial  whether  the  person 
•'  who  proves  upon  it  took  it  up  before  or  after  the  issuing  of  the 
fiat." 

Secondly.  The  clause  requiring  that  each  creditor,  before  he  is  enti- 
tled to  a  dividend,  shall,  if  required  by  the  trustee,  verify  his  debt  or 
claim,  is  unreasonable.  It  would  be  binding,  though  a  creditor  were 
lunatic  or  dead.  In  Leigh  v.  Pendlebury,  16  C.  B.  N.  S.  815,  822-3, 
note  (E.  C.  L.  B.  vol.  10§),  a  clause  empowering  a  trustee  to  require 
the  amount  of  any  debt  to  be  verified  by  solemn  declaration  or  in  such 
other  manner  as  to  him  should  seem  expedient,  and  in  the  event  of  any 
creditor  refusing  or  failing  so  to  verify  his  debt  then  he  should  lose  all 
benefit,  dividends  and  advantage  to  be  derived  from  or  claimed  under 
the  deed,  was  held  unreasonable.  [Blackburn,  J. — There  a  forfeiture 
was  incurred ;  the  word  *'  lose*'  means  ^^  forfeit."  Cockburn,  C.  J.— 
That  clause  puts  every  creditor  at  the  mercy  of  the  trustee.] 

Thirdly.  In  case  of  the  death  of  the  trustee,  instead  of  a  clause  for 
choosing  and  appointing  a  new  trustee,  the  discretionary  powers  are 
continued  to  the  executors,  administrators  or  assigns.  This  is  contrary 
to  the  principle  of  the  bankrupt  law  which,  by  sect.  197,  is  imported 
into  composition  deeds,  viz.,  that  the  creditors  shall  choose  the  trustee 
who  is  to  have  the  management  of  the  estate.  [Blackburn,  J. — Doee 
this  deed  propose  to  do  more  than  would  be  done  under  it  by  a  Court 
of  equity  if  the  words  *'  executors"  and  "  administrators"  were  not  pre* 
sent  ?  That  Court  would  require  the  executor  or  administrator  to  assign 
the  estate  to  the  trustee.] 
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Fovrihlj.  The  power  given  to  the  trustee  to  appoint  an  attorney  and 
depute  to  him  all  the  powers  given  to  ^himself  is  contrary  to  the  r^iooo 
maxim  Delegatus  non  potest  delegare.    [Blackburn,  J. — The  ^ 
Legislature  have  said  that  a  certain  majority  of  the  creditors  may  bind 
non-assenting  creditors  provided  they  are  put  on  an  equality.] 

Fifthly.  The  clause  by  which  the  deed  is  to  be  absolutely  binding  on 
executing  or  assenting  creditors,  though  for  any  reason  it  could  not 
talce  effect  under  The  Bankruptcy  Act,  1861,  is  unreasonable.  The  effect 
is  that,  though  it  should  be  held  not  to  bind  all  the  creditors,  those  who 
receive  dividends  are  bound,  and  so  one  dass  of  creditors  is  bound  and 
the  other  loose.  [Blackburn,  J. — Is  that  an  objection  in  the  mouth 
of  a  non-asseoting  creditor?  What  difference  does  it  make  to  him  if  a 
creditor  who  signs  takes  upon  himself  to  incur  a  liability  ?  Gockburn, 
C..J. — The  de^  should  be  such  that  every  creditor  might  execute  it 
without  being  prejudiced  by  any  covenant  in  it.] 

Sixthly.  The  clause  giving  power  to  call  a  meeting  of  creditors,  and 
binding  all  the  creditors  by  the  resolutions  passed  at  it,  is  at  variance 
with  sect.  136.  [Blackburn,  J.-^That  section  provides  that,  if  any 
such  resolution  is  in  the  opinion  of  the  Court  of  Bankruptcy  unjust  or 
inequitable,  it  may  be  varied  or  set  aside.]  Sect.  197  puts  the  creditor 
to  the  necessity  of  appealing  to  the  Court.  [Blackburn,  J. — So  it 
would  without  this  clause.  The  clause  may  be  superfluous,  but  I  do  not 
aee  that  it  vitiates  the  deed.] 

Bere$fardj  contri. — A  composition  deed  which  manifests  an  honest 
intention  to  benefit  all  the  creditors,  and  assigns  all  the  estate  of  the 
debtor  for  their  benefit,  is  entitled  to  the  favourable  consideration  of  the 
Court.  And  an  objection  by  which  it  is  attempted  to  invalidate  it  t^q.^a 
^should  show  that  the  clause*  objected  to  must  work  injustice.  ^ 
[Blackburn,  J. — I  do  not  assent  to  the  position  that  the9e  deeds  are  to 
be  favoured.]  It  is  not  enough  that  the  clause  is  unreasonable,  it  should 
be  shown  to  produce  inequality  between  the  executing  and  non-executing' 
creditors.  In  Dell  v.  King,  2  H.  &  C.  84,  the  deea  contained  a  cove- 
nant different  from  any  of  the  clauses  in  this  deed ;  and  Pollock,  G.  B., 
in  delivering  the  judgment  of  the  Court,  said,  p.  92,  *'  The  debtor  has 
no  right  to  make  his  creditor  covenant ;  nor  has  he  any  right  to  subject 
him  to  a  loss  of  his  debt,  if  he  thinks  fit  to  contest  the  validity  of  the 
deed." 

First.  The  clause  of  indemnity  against  outstanding  bills  of  exchange 
does  not  apply  to  the  plaintiff,  who  sues  not  as  the  holder  of  a  bill  but 
on  an  indebitatus  assumpsit.  In  Leu  v.  Cheeaebrough,  5  C.  B.  N.  S. 
741  (E.  C.  L.  R.  vol.  94),  clauses  which  appeared  from  the  language 
used  to  bind  only  the  creditors  who  executed  the  deed,  were  held  to  be 
limited  to  them ;  and  therefore  a  non-executing  creditor  is  not  bound  by 
this  clause.  Non  constat  that  in  the  present  case  there  were  any  holders 
of  bills  given  by  the  debtor  who  were  not  executing  creditors.  [Black- 
burn, J. — If  so  the  replication  should  have  averred  it.]  The  decisions 
in  Nicholson  v.  Potts,(a)  and  Inglebach  v.  Nichols,  14  C.  B.  N.  85  (E. 
C.  L.  R.  vol.  108),  proceeded  on  Woods  v.  Foote,  in  error,  1  H.  &  C.  841, 
where  the  covenant  was  held  to  be  unreasonable  because  it  rendered  each 
ereditor  liable  to  indemnify  against  the  bills  of  all  creditors.  In  that  case, 
Blaokbortiy  J.,  said,  p*  848,  **  Suppose  any  creditor  has  put  in  circula* 

(to)  cited  Mutkt  p,  225. 
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tion  bills  of  exchange  or  promissory  notes  upon  which  the  debtor  has 
incurred  liability,  and  he  is  sued  upon  them ;  by  the  oovenant  at  the  end 
*^S01  ^^  ^^^^  ^^^^  every  creditor  who  executes  it  becomes  liable  to 
^  indemnify  the  debtor."  [Blackburn,  J. — That  does  not  cor- 
rectly represent  my  view  of  the  covenant  in  that  case ;  I  construed  it 
reddendo  singula  singulis  as  a  covenant  by  each  creditor  covenanting  for 
his  own  acts  with  reference  to  the  bills  which  he  had  received  from  the 
debtor ;  and  I  considered  that  it  was  unreasonable  that  a  creditor  who 
had  endorsed  a  bill  of  exchange  with  the  debtor's  name  on  it  should  be 
responsible  for  the  default  of  others.  But  I  do  not  know  whether  the 
other  members  of  the  Court  took  the  same  view,  and  it  is  difficult  to  say 
on  what  grounds  the  majority  of  the  Court  decided  th^t  case.^  This 
clause  applies  only  to  creditors,  and  a  person  who  has  received  a  bill  of 
exchange  for  his  debt,  and  has  parted  with  it,  is  not  a  creditor  within 
sect.  192  of  The  Bankruptcy  Act,  1861.  The  holder  of  the  bill  is  the 
creditor ;  and  there  cannot  be  two  creditors  at  the  same  time  in  respect 
of  the  same  debt :  Mare  v.  Underbill,  4  B.  &  S.  566  (E.  C.  L.  R.  vol. 
116) ;  Mercer  v.  Cheese,  4  M.  &  G.  804.  [Blackburn,  J. — In  Mare 
V.  Underbill  the  plaintiff  was  not  the  holder  of  a  bill  but  the  acceptor 
of  a  bill  for  the  accommodation  of  the  debtor.  Cockburn,  C.  J. — And 
the  composition  deed  was  executed  in  the  interval  between  the  accept- 
ance of  the  bill  and  the  taking  of  it  up  by  the  plaintiff.]  Then  the  clause 
applies  only  to  those  creditors  who  are  holders  of  bills  at  the  date  of  the 
execution  of  the  deed,  and  it  is  reasonable  that  if  they  afterwards  pass 
them  to  other  persons  they  should  indemnify  the  debtor  and  his  estate 
aeainst  the  claims  of  those  persons  on  the  bills.  [Cockburn,  C.  J. — 
The  words  in  the  latter  part  of  the  clause  are  more  extensive,  and  apply 
to  creditors  who  have  endorsed  bills  aw&y  before  the  execution  of  the 
*2^t1  ^^^^'1  ^^^  words  ^'  so  as  *to  prevent  any  claim  or  demand  in 
•'  respect  thereof"  mean  any  further  claim  or  demand  by  the  holder 
of  the  bill. 

Secondly.  The  clause  as  to  proof  of  debts  only  amounts  to  this,  that 
the  creditors  shall,  if  required  by  the  trustee,  deliver  reasonable  par- 
ticulars of  their  debts  in  the  manner  usual  in  bankruptcy :  and  does  not 
subject  a  creditor  not  complying  with  it  to  loss  of  his  debt  or  dividend. 
In  Leigh  v.  Pendlebury,  16  C.  B.  N.  S.  815,  822-28,  note  (E.  C.  L.  R. 
vol.  10^)),  the  clause  empowered  the  trustee  to  require  the  debts  to  be 
verified  in  such  manner  as  to  him  should  seem  expedient,  and  any  cre- 
ditor refusing  or  failing  so  to  verify  his  debt  was  to  forfeit  all  benefit, 
dividends  and  advantage  to  be  derived  from  the  deed.(a) 

Thirdly.  The  debtor's  estate  is  assigned  to  the  trustee,  his  executors, 
administrators  and  assigns,  and  when  they  take  the  estate  they  must 
take  power  to  administer  it.  If  they  exercise  their  power  improperly 
there  is  a  remedy  in  the  Bankruptcy  Court  or  a  Court  of  equity.  There 
is  nothing  unreasonable  in  providing  that  the  executors  or  administra- 
tors in  whom  the  property  vests  should  exercise  the  power  of  adminis- 
tering it  until  a  new  trustee  is  appointed. 

Fourthly.  The  power  of  the  trustee  to  appoint  ^^  one  or  more  attor- 
ney or  attorneys,  clerk  or  clerks,  accountant  or  accountants,  &o.,  and 
depute  to  him  or  them  all  or  any  of  the  powers  and  authorities"  thereby 
given  to  him,  applies  only  to  the  appointment  of  subordinates.    If  it 

(a)  Sm  a  lomewhat  limiUr  eUaie  in  Strlok  v.  !>•  Maitoi,  8  H.  4  0. 22,  SS-7. 
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giVes  power  to  appoint  another  trustee  independently  of  the  creditors 
the  Court  will  reject  it,  as  a  power  *which  the  trustee  has  no  r^ogQ 
right  to  exercise,  and  therefore  it  is  no  objection  to  the  validity  ^ 
of  the  deed.    Ex  parte  Spyer,  re  Josephs'  Assignment,  1  De  G.  J.  &  S. 
318,  827-8,  830. 

Fifthly.  The  deed  provides  that  if  it  should  be  decided  by  any  com- 
petent tribunal  that  the  deed  contains  any  objectionable  clause  the 
trustee  is  empowered  to  execute  another  deed  without  that  clause  in  it. 
It  does  not  lie  in  the  mouth  of  a  non-assenting  creditor  to  object  to  this 
power,  seeing  that  he  cannot  be  prejudiced  by  a  deed  prepared  and  exe- 
cuted under  it.  •  [Gockbubn,  G.  J. — If  the  clauses  are  reasonable  non* 
assenting  creditors  are  bound  by  them.] 

Sixthly.  The  clause  empowering  the  trustee  to  convene  a  meeting  of 
the  creditors,  giving  notice  of  the  subjects  to  be  brought  forward,  and 
declaring  the  resolutions  passed  at  it  binding,  follows  the  provisions  of 
the  Bankruptcy  Act,  1861,  for  winding  up  the  affairs  of  debtors.  Under 
sects.  136, 186,  the  Court  of  Bankruptcy  has  power  to  correct  the  reso- 
lutions if  they  are  not  proper. 

Joseph  Bronnij  in  reply.*-*First.  In  Inglebach  v.  Nichols,  14  C.  B. 
N.  S.  85  (E.  C.  L.  R.  108),  the  declaration  was  not  on  a  bill  of  ex- 
change, but  on  the  common  counts.  The  parties  to  this  deed  of  the 
third  part  are  all  the  creditors  who  would  at  the  date  of  the  deed  have 
been  entitled  to  prove  in  bankruptcy.  Whether  the  plaintiff  was  holder 
of  a  bill  of  exchange  or  not,  the  deed  contemplates  that  there  were 
creditors  of  the  defendant  who  held  bills  of  exchange  given  by  him ; 
and  if  the  deed  purports  to  bind  the  class  of  creditors  who  are  holders 
of  such  bills  and  does  not  do  so,  the  plaintiff,  though  he  does  not 
^belong  to  that  class,  may  take  this  objection.  Unless  the  deed  r^ogg 
binds  all  creditors,  not  excepting  any  class,  non-assenting  ore-  ^ 
ditors  are  not  bound.  By  sect.  194  twenty-eight  days  after  the  execu- 
tion of  the  deed  by  the  debtor  are  allowed  for  getting  the  deed  signed 
by  the  creditors  and  registered ;  but  as  a  creditor  has  no  notice  of  the 
deed  until  it  is  registered,  during  that  time  no  creditor  is  bound,  and 
any  creditor  might  negotiate  bills  given  to  him  by  the  debtor.  This 
clause  saddles  a  creditor  with  the  costs  of  any  intermediate  action  be- 
tween the  date  of  the  deed  and  the  registration  of  it,  which  is  contrary 
to  the  rule  that  a  party  sued  on  a  bill  of  exchange  is  not  to  bear  the 
costs  of  any  action  except  that  against  himself. 

[The  Court  did  not  call  upon  him  to  reply  on  the  other  objections.] 

CocKBURN,  C.  J. — ^As  to  some  of  the  objections  taken  to  this  deed, 
I  am  not,  as  at  present  advised,  prepared  to  say  that  they  are  fatal  to 
its  validity.  I  do  not,  however,  express  any  definite  opinion  upon  them, 
because  we  are  all  agreed  that  the  clause  rendering  those  creditors  who 
have  taken  bills  of  exchange  or  promissory  notes  from  the  defendant 
liable  to  indemnify  him  in  respect  of  them  is  unreasonable,  and  that 
non-executing  creditors  ought  not  to  be  bound  by  it.  The  clause  includes 
two  classes  of  creditors,  viz.,  those  who  had  taken  bills  of  exchange  or 
promissory  notes  and  still  held  them,  and  those  who  had  negotiated 
them.  As  to  those  who  come  under  the  first  category,  I  do  not  say  that 
the  clause  of  indemnity  is  unreasonable ;  inasmuch  as  they  have  taken 
bills  or  promissory  notes  as  security  for  their  debts,  and  by  the  deed 
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*2B41  ^^^^  S^^  ^^  benefit  of  the  dmsion  of  the  ^estate  and  effects  of 
•'  the  Imnkrapt  amongst  the  creditors,  it  is  no  hardship  on  them 
that  they  should  be  bound  to  indemnify  the  bankrupt's  estate  if  they 
afterwards  part  with  the  bills.  But  as  regards  those  creditors  who  have 
taken  bills  and  negotiated  them,  this  clause  imposes  on  them  the  obliga- 
tion either  to  take  up  the  bills,  or,  if  they  do  not  so,  to  indemnify  the 
debtor's  estate  against  all  claims,  demands  or  actions  by  other  persons 
in  respect  thereof.  It  appears  to  me  that  this  is  a  most  unreasonable 
condition  to  impose  upon  a  non-assenting  creditor.  Under  ordinary 
circumstances,  if  the  holder  of  a  bill  given  by  the  debtor  endorses  it 
away,  he  would,  as  endorser,  be  discharged  from  liability  on  the  bill  by 
want  of  due  notice  of  dishonour ;  but  under  this  clause,  if  the  holder 
^brought  an  action  against  the  acceptor,  the  creditor  would  become  liable 
to  recoup  the  debtor's  estate  for  the  costs  to  which  it  might  be  put  by 
the  action.  That  imposes  upon  a  non-assenting  creditor  a  burden  to 
irhich  he  ought  not  to  be  liable.  This  clause  being  unreasonable,  the 
deed  is  void ;  for  I  cannot  adopt  the  view  of  Mr.  Bere^ord^  that,  be- 
cause the  plaintiff  does  not  fall  within  this  class  of  creditors,  that  is, 
because  it  is  not  shown  that  he  has  taken  any  bill  from  the  debtor, 
therefore  the  deed  is  not  void  as  against  him  by  reason  of  this  clause. 
It  seems  to  me  that  the  consideration  for  every  creditor  being  bound  by 
the  deed  either  by  coming  in  and  executing  it  or  by  the  operation  of 
the  statute  which  puts  him  in  the  same  position  as  if  he  had  executed 
it,  is  the  assurance  that  all  the  creditors  will  come  in  and  take  the  com- 
position, and  consider  their  debts  as  satisfied  by  the  assignment  of  the 
goods  and  estate  of  the  debtor ;  and  if  there  is  any  class  who  are  not 
*2351  ^^^"^  ^7  ^^^  ^^^^  *9XiA.  are  entitled  to  repudiate  it,  that  is  suffi- 
-■  cient  reason  for  a  creditor  belonging  to  any  other  class  objecting 
to  the  deed  and  refusing  to  be  bound  by  it. 

Our  judgment,  therefore,  must  be  for  the  plaintiff. 

Blackburn,  J. — I  am  of  the  same  opinion.  As  at  present  advised, 
I  sgree  with  my  Lord  Chief  Justice  in  thinking  that  most  of  the  objec- 
tions taken  to  this  deed  are  not  valid.  There  are  one  or  two  others  on 
which  I  should  not  be  prepared  to  pronounce  an  opinion  without  further 
consideration.  But  I  am  not  prepared  to  hold  the  deed  bad  except  on 
one  of  the  objections,  namely,  that  relating  to  those  creditors  who  have 
received  from  the  defendant  ^^  bills  or  other  negotiable  instruments." 
The  192d  section  of  the  24  k  25  Vict  c.  184,  passed  "to  amend  the 
law  relating  to  bankruptcy  and  insolvency  in  England,"  enacts :  "  Every 
deed  or  instrument  made  or  entered  into  between  a  debtor  and  his  credit- 
ors, or  any  of  them,  or  a  trustee  on  their  behalf,  relating  to  the  debts  or 
liabilities  of  the  debtor,  and  his  release  therefrom,  or  the  distribution, 
inspection,  management,  and  winding-up  of  his  estate,  or  any  of  such 
matters,  shall  be  as  valid  and  effectual  and  binding  on  all  the  creditors 
of  such  debtor  as  if  they  were  parties  to  and  had  duly  executed  the 
•ame,  provided  the  following  conditions  be  observed ;  that  is  to  say,  !• 
A  majority  in  number  representing  three-fourths  in  value  of  the  creditors 
of  such  debtor  whose  debts  shall  respectively  amount  to  10{.  and  upwards 
shall,  before  or  after  the  execution  thereof  by  the  debtor,  in  writing 
assent  to  or  approve  of  such  deed  or  instrument:  &c."  On  the  con- 
struction of  this  section  1  take  it  as  well  settled  that  its  enactments  osa 
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only  apply  to  *a  deed  which  componnds  with  all  the  creditors  of  r«Qgft 
the  party.  If  the  deed  is  so  framed  as  to  exclude  from  its  opera*  '- 
tion  a  particular  class  of  the  creditors,  then  the  three-fourths  of  the 
creditors  who  have  assented  to  it  have  not  pursued  their  statutable 
aathority,  and  the  deed  therefore  does  not  bind  any  non-assentine 
creditors,  whether  included  in  the  excepted  class  or  not.  And  I  think 
that  where  the  deed  professedly  binds  all  the  creditors,  but  is  so  framed 
as  to  cast  on  a  particular  class  of  non*assenting  creditors  a  greater  bur« 
den  than  that  which  the  assenting  creditors  take  upon  themselves,  it  is 
not  binding  on  those  on  whom  this  unequal  burden  is  attempted  to  be 
imposed ;  and  the  effect  is  the  same  as  if  they  had  been  designedly 
excluded  from  the  deed.  The  deed  .not  being  binding  on  all  the  «rea- 
itors  is  binding  on  none. 

Now  comes  the  question,  is  there  such  a  particular  class  of  creditors 
here,  t.  «.,  are  those  creditors  who  have  received  bills  or  other  negotiable 
instruments  from  the  debtor  professedly  bound  to  an  extent  beyond  the 
power  of  the  assenting  creditors  to  bind  them  7  I  think  they  are.  A 
creditor  who  has  received  a  negotiable  security  on  account  of  his  debt 
stands  in  a  peculiar  position,  which  was  considered  in  Belshaw  v.  Bush, 
11  C.  B.  191  (E.  G.  L.  B.  vol.  78).  His  right  to  sue  for  the  debt  is 
not  gone,  but  suspended  till  the  bill  attains  maturity ;  if  then  the  bill 
is  dishonoured  in  his  hands,  or  if  having  been  passed  away  by  him  it 
comes  back  upon  him,  he  is  remitted  to  his  old  debt,  and  may  sue  upon 
it.  If  the  bill  is  satisfied  he  is  paid,  but  till  then  he  is  a  creditor,  though 
his  right  to  sue  is  suspended.  I  cannot  doubt  that  it  was  intended  by 
the  192d  section  to  enable  the  three-fourths  of  assenting  ^creditors  r^ioST 
to  bind  such  creditors  as  I  have  just  described.  No  doubt  there  '- 
is  great  difficulty,  in  every  case  in  which  there  are  outstanding  bills  of 
exchange,  in  making  a  composition  deed  which  shall  effectually  protect 
the  debt(Mr  from  being  obliged  to  pay  20s.  in  the  pound  upon  the  bills 
to  some  holder  ^ho  becomes  so  after  the  execution  of  the  deed,  either 
in  virtue  of  a  subsequent  endorsement  to  him  without  notice,  or  as  a 
prior  endorser  to  whom  the  bill  is  returned.  It  may  be  that  no  such 
deed  can  be  made  unless  sect.  200  be  complied  with,  and  a  simple  cessio 
honorum  in  the  form  in  Schedule  D.  be  made ;  or  unless  the  debtor 
either  ascertains  who  are  the  holders  of  his  outstanding  paper,  and 
obtains  their  assent,  or  waits  until  all  bills  to  which  he  has  put  bis  name 
have  attained  maturity. 

Bat,  however  that  may  be,  I  think  the  provision  in  this  deed  by  which 
this  object  is  sought  is  unequally  burdensome  on  the  creditors  who  have 
received  negotiable  paper  on  account  of  their  debts.  The  more  common 
case  is  that  such  a  creditor  draws  on  the  debtor  who  accepts  his  bill,  or 
that  the  debtor  endorses  direct  to  the  creditor  the  bill  of  some  other 
person,  but  it  also  often  happens  that  some  person  as  surety  for  the 
debtor  endorses  to  the  creditor  an  acceptance  of  the  debtor.  Now  in 
this  last  case  it  would  be  most  unreasonable  to  say,  if  you  sue  the  surety 
so  that  he  can  recover  from  the  debtor  you  shall  not  only  indemnify  him 
Bgainst  the  bill  but  pay  the  costs  of  the  suit.  Then  in  the  case  where 
the  bill  has  been  endorsed  away,  the  acceptor  may  have  a  defence, — he 
may  say,  I  have  not  received  notice  of  dishonour, — and  keep  the  bill 
sospendod  while  that  is  being  decided.  The  holder  in  the  meantime 
irill  sue  the  acceptor,,  and  if  it  afterwards  appears  that  due  notice 
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*2S81  *^^  dishonour  was  given,  he  would  become  creditor  at  once,  and 
J  be  bound  to  indemnify  the  defendant  against  all  costs.  Or  again, 
the  person  who  endorses  the  bill  away  might  be  so  situated  with  respect 
to  his  own  creditors  as  to  make  it  wrong  in  him  to  do  so.  If  a  creditor 
who  is  under  such  circumstances  had  covenanted  to  lay  himself  under 
such  a  burden  it  might  be  different ;  but  it  is  neither  reasonable  nor 
right  that  three-fourths  of  a  body  of  creditors,  who  perhaps  have  not  a 
bill  of  exchange  among  them  all,  should  impose  it  on  such  a  creditor, 
and  I  do  not  think  that  the  law  authorizes  them  to  do  it.  As  therefore 
the  class  of  creditors  I  have  described  are  not  bound  by  this  deed,  none 
of  the  creditors  are  bound. 

Shee,  J. — It  has  now  been  clearly  decided  that  a  deed  under  the 
192d  section  of  The  Bankruptcy  Act,  1861,  is  bad  if  it  contains  clauses 
to  which  it  is  unreasonable  to  call  upon  a  creditor  to  assent.  In  the 
present  case  the  clause  of  indemnity  does  not  appear  so  unreasonable  as 
that  in  Woods  v.  Foote,  in  error,  1  H.  &  C.  841,  and  Inglebach  v. 
Nichols,  14  C.  B.  N.  S.  85  (E.  G.  L.  R.  vol.  108),  because  in  those 
cases  each  of  the  creditors  was  bound  to  indemnify  the  debtor's  estate, 
not  only  against  bills  which  he  had  himself  taken  but  against  bills  which 
any  other  creditor  had  taken  from  the  debtor.  In  this  deed  each  indi- 
vidual creditor  only  agrees  to  indemnify  against  all  claims  in  respect  of 
bills  taken  by  himself.  But  still  it  appears  to  me  that  such  a  clause  is 
unreasonable.  It  embraces  two  classes  of  creditors ;  first,  those  to  whom 
the  defendant  has  given  bills  for  their  debts,  which  bills  they  have  not 
parted  with ;  secondly,  those  who  having  taken  bills  have  negotiated 
*2391  *^^^™*  ^^^^  respect  to  the  first  class  the  clause,  peraaps,  is 
-'  not  unreasonable,  for  they  would  be  in  the  same  position  as  if 
the  debtor  had  never  given  bills  at  all  on  account  of  their  debts ;  they 
could  prove  against  his  estate  and  would  be  entitled  to  their  dividend 
out  of  it.     But  with  respect  to  the  second  class  of  creditors  who  have 

Cut  the  bills  received  by  them  into  circulation  the  case' is  different  The 
ills  being  outstanding  the  claim  upon  them  is  suspended  until  the  bills 
become  due,  though  it  revives  if  the  bills  remain  unpaid  at  maturity. 
Such  creditors  are  put  under  a  great  disadvantage  by  this  clause;  for, 
first,  they  may  not  be  able,  without  serious  inconvenience  to  themsel?e8, 
or  injustice  to  others  who  may  have  claims  against  them,  to  take  up  the 
bills ;  and  it  cannot  be  reasonable  that  other  creditors  of  the  debtor 
should  compel  them  to  do  what  they  either  would  not  or  ought  not  to 
have  done  if  they  were  free  agents.  There  may  also  be  cases  where  a 
creditor,  having  passed  away  a  bill  given  by  the  debtor,  is  not  liable  on 
it  to  the  holder  by  reason  of  the  holder  not  having  given  him  notice  of 
dishonour;  and  if,  payment  being  refused  by  him,  the  holder  should 
proceed  against  the  principal  debtor,  then  under  this  clause  the  original 
creditor  would  be  liable  for  all  damages  and  costs.  This  clause  is  there- 
fore unreasonable,  and  consequently  the  deed  containing  it  void  as 
against  non-assenting  creditors. 

I  say  nothing  as  to  the  other  objections. 

Judgment  for  the  plaintiff.(a) 

(a)  See  the  next  cue. 
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Bankrtipiey  Act,  1861,  24  d^  25  Viet  e.  134,  s.  192.— Camposiiion  deed.Selease.^ 

Betervaiion  of  righU  against  sureti€s,'^i*leading. 

Declaration  by  drawee  againit  acceptor  of  a  bill  of  exebange.  Plea.  A  composition  deed  made 
between  tbe  defendant  of  tbe  flrtt  part,  a  tmstee  of  the  second  part,  and  tbe  executing  or  assent- 
ing ereclltors  on  bebalf  of  tbemselres  and  all  tbe  creditors  of  tbe  defendant  of  tbe  tbird  part,  by 
wbieb  tbe  defendant  eoTenanted  witb  tbe  trustee  to  appropriate  balf  of  bis  ftatnre  net  income  from 
his  profession  of  attorney  until  6«.  in  tbe  pound  sbonld  be  realised  and  paid  to  bis  creditors  (the 
amount  of  such  income  to  be  ascertained  and  paid  at  certain  times  therein  mentioned).  And  the 
creditors  corenanted  witb  the  defendant  to  accept  the  deed  in  satisfaction  of  their  debts,  claims, 
and  demands  against  tbe  defendant,  and  released  tbe  defendant  and  bis  fbtnre  estate  from  their 
debts,  claims,  and  demands :  provided  that  tbe  release  should  not  prejudice  or  prevent  any 
of  the  creditors  from  claiming  or  realising  any  security  held  by  them,  or  from  suing  any  per- 
son other  than  the  debtor  liable  to  payment  thereof  for  the  recovery  thereof,  less  tbe  amount 
received  by  them  under  tbe  deed,  nor  prejudice  tbe  rights  or  remedies  of  any  such  creditors 
except  aa  against  tbe  debtor.     Held, 

1.  Tbat  tbe  deed  was  a  valid  deed  within  sect  193  of  Tbe  Bankruptcy  Act,  1801,  24  A  2ft 
Viet  c.  134,  inasmuch  as  the  covenant  by  tbe  defendant  was  not  unreasonable. 

2.  Tbat  notwithstanding  the  proviso  reserving  remedies  againct  sureties  tbe  deed  wss  plead- 
able ih  bar. 

Declaration  on  a  bill  of  exchange  drawn  by  the  plaintiff  and 
accepted  by  the  defendant. 

Plea.  That  after  the  accruing  of  the  causes  of  action  and  contracting 
the  debts  in  the  declaration  mentioned,  and  after  action  brought,  a 
composition  deed  within  the  true  intent  and  meaning  of  The  %ank-. 
ruptcy  Act,  1861,  was  executed  by  the  defendant,  then  being  a  debtor 
within  the  Act,  and  was  a  deed  made  and  entered  into  between  the 
defendant  so  being  such  debtor  and  his  creditors  relating  to  his  debts 
and  liabilities,  and  his  release  therefrom,  which  deed  was  set  out  as 
follows: — '^This  indenture,  made  the  18th  March,  1864,  between 
Edward  Elkins,  of,  &c.  (hereinafter  called  the  debtor),  of  the  firsl  part ; 
James  Lane,  of,  &c.  (hereinafter  called  *the  trustee),  of  the  1-4104^ 
second  part;  and  the  several  persons  whose  names  are  sub-  *- 
scribed  and  seals  affixed  in  the  schedule  hereunder  written,  or  who  shall 
before  or  after  the  execution  hereof  by  the  said  debtor  in  writing  assent 
to  or  approve  of  this  deed  or  instrument  (being  respectively  in  their 
own  right,  either  individually  or  in  copartnership  with  others,  or  being 
agents  or  attorneys  of  creditors,  of  the  said  debtor),  on  behalf  of  them- 
selves and  all  and  every  other  the  creditors  of  the  said  debtor  (herein- 
after called  the  creditors),  of  the  third  part:  Whereas  the  said  debtor  is 
and  standeth  indebted  to  the  parties  hereto  of  the  third  part,  and  all 
those  who  are  or  are  intended  to  be  bound  by  these  presents,  in  divers 
sums  of  money  respectively ;  and  whereas  the  said  debtor  being  unable 
immediately  to  pay  his  said  creditors  the  amount  of  their  several  debts 
or  claims  against  him  in  full,  hath  lately  proposed  to  them,  and  it  hath 
been  mutually  agreed  between  the  said  parties  hereto  of  the  second  and 
third  parts  respectively,  that  the  said  debtor  should  pay  all  and  every 
tbe  creditors  of  him  the  said  debtor,  whether  executing,  assenting  to  or 
approving  of  this  deed  or  not,  and  that  they  the  said  creditors  should 
accept  from  him  the  sum  or  composition  of  5«.  in  the  pound  on  the  full 
amount  and  in  full  discharge  of  all  and  every  the  debts  of  the  said 
debtor  due  and  owing  by  him  at  the  time  of  the  execution  of  these 
presents,  in  manner  and  at  the  times  hereinafter  mentioned,  that  the, 
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Baid  debtor  should  make  such  provision  for  the  payment  of  the  said  sum 
or  composition  of  5«.  in  the  pound,  and  enter  into  such  covenants,  pro- 
visions and  agreements  as  are  hereinafter  contained,  and  that  the  said 
creditors  should  execute  the  release  hereinafter  provided.  Now  this 
*24^1  *^^^^^'^^^^  WITNESSETH  that,  in  pursuance  of  the  said  agree- 

"-'  ment  and  in  consideration  of  the  premises,  he  the  said  debtor 
doth  hereby  for  himself,  his  heirs,  executors  and  administrators,  cove- 
nant, promise  and  agree  with  the  said  trustee  on  behalf  of  himself  and 
the  said  creditors  respectively,  and  their  respective  executors,  adminis- 
trators, partners  and  partner,  that  he  the  said  debtor  shall  and  will  set 
apart  and  appropriate  one  equal  half  part  or  moiety  of  his  future  net 
income  or  profits  to  be  derived  and  received  by  him  from  his  profes- 
sional fees  and  emoluments  as  an  attorney  and  solicitor  (and  vouch  the 
truth  thereof  in  such  a  manner  as  shall  be  required  bv  the  said  trustee), 
until  the  said  sum  or  composition  of  5«.  in  the  pound  shall  be  realized 
and  paiid  in  manner  hereinafter  provided,  to  and  amongst  all  his  several 
creditoys,  whether  executing,  assenting  to  or  approving  of  these  presents 
or  not,  upon  the  full  amount  and  in  full  discharge  and  satisfaction  of 
the  amounts  or  debts  due  and  owing  by  him  to  them,  or  any  of  them, 
on  the  day  of  the  date  hereof,  and  that  he  the  said  debtor  will  duly  and 
truly  proceed  to  and  ascertain  the  amount  of  such  net  income  or  profits 
actually  received  (and  not  receivable),  and  declare  the  same  to  the  said 
trustee  in  writing  at  the  end  of  eighteen  calendar  months  next  after  the 
date  of  the  certificate  of  registration  of  these  presents,  and  thenceforth 
in  like  manner  ascertain  and  declare  the  receipts  of  the  subsequent  net 
income  or  profits  at  the  end  of  every  succeeding  twelve  calendar  months; 
and  further,  that  he  the  said  debtor  shall  and  will  from  time  to  time 
within  one  calendar  month  after  such  ascertainment  and  declaration 
thereof,. respectively,  pay  over  such  equal  half  part  or  moiety  of  the  said 
net  income  or  profits  as  aforesaid  to  the  said  trustee  upon  the  tmsts 
*2481   ^^^^^^^^^^  declared  of  and  concerning  the  "^same,  that  is  to  say, 

^  upon  trust  that  he  the  said  trustee,  his  executors,  administrators 
and  assigns,  shall  with  all  convenient  speed  out  of  the  moneys  which 
shall  be  received  by  him  by  virtue  hereof,  in  the  first  place  pay  all  costs, 
charges  and  expenses  which  shall  or  may  have  been  necessarily  incurred 
or  otherwise  incidentally  occasioned  in  and  about  the  preparation,  com- 
pletion and  registration  of  these  presents,  such  costs  to  be  taxed  on  the 
principle  as  near  as  may  be  as  that  applied  to  a  bankruptcy ;  and,  in 
the  next  place,  shall  and  do  from  timtf  to  time  pay,  distribute  and  divide 
the  whole  of  the  residue  of  such  moneys  then  remaining  in  his  hands  to 
and  amongst  all  the  creditors  of  the  said  debtor,  whether  executing, 
assenting  to  or  approving  of  this  present  deed  or  not,  their  respective 
executors  and  administrators,  partners,  partner  or  successors,  rateably 
and  in  proportion  to  the  Several  amounts  of  their  respective  debts  dr 
claims,  until  the  whole  of  the  said  sum  or  composition  of  5s.  in  the 
pound  shall  be  fully  paid  thereon  according  to  the  true  intent  and 
meaning  of  these  presents.  And  this  indenture  further  WITNESS- 
ETH that,  in  further  pursuance  of  the  said  agreement  and  in  considera- 
tion of  the  premises  and  of  the  said  covenant  of  the  said  debtor,  they 
the  said  creditors  do  hereby  severally  for  themselves,  and  their  respect* 
ive  heirs,  executors,  administrators,  partners,  partner  and  successors, 
covenant  and  agree  with  the  said  debtor,  his  executors  and  administn^ 
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tors,  to  accept  and  take,  and  they  do  hereby  accept  and  take,  thesQ 
presents  in  fall  discharge  and  satisfaction  of  their  respective  debts, 
claims  and  demands  against  or  upon  him  the  said  debtor,  his  estate  and 
effects.  And  they  the  said  creditors,  in  farther  parsuance  x>f  the  said 
agreement  and  "^for  the  considerations  aforesaid,  do,  and  each  r^ioj^ 
and  every  of  them  doth,  by  these  presents,  for  themselves  and  ^ 
their  respective  heirs,  executors,  administrators,  partners,  partner  and 
successors,  freely,  clearly  and  absolutely  remise,  release,  exonerate, 
discharge  and  for  ever  quit  claim  unto  the  said  debtor,  his  heirs, 
executors  and  administrators,  and  his  and  their  future  lands,  tenements, 
goods  and  chattels,  estate  and  effects,  all  and  singular  their  and  each 
and  every  of  their  said  respective  debts,  claims  and  demands  now  due 
and  owing  to  them  respectively,  and  all  and  all  manner  of  action  and 
actions,  suit  and  suits,  cause  and  causes  of  action,  and  suit,  bills,  bonds, 
writings  obligatory,  debts,  sums  of  money,  promissory  and  other  notes, 
I  O  Us,  dues,  duties,  accounts,  reckonings,  costs,  charges,  expenses, 
agreements,  judgments,  decrees,  decretal  or  other  orders,  warrants  of 
attorney,  defeasances,  extents,  executions,  quarrels,  controversies,  tres- 
passes, damages,  claims  and  demands,  whether  admitted  or  not,  whatso- 
ever, both  at  law  and  in  equity,  or  otherwise  howsoever,  which  they  the 
said  creditors  and  their  respective  heirs,  executors  and  administrators, 
partners,  partner  and  successors,  now  have,  ever  had  or  shall,  or  may 
or  otherwise  could  or  might  hereafter  have,  claim,  challenge,  or  demand 
of  from  and  against  him  the  said  debtor,  his  heirs,  executors  or  admin- 
istrators, or  his  or  their  lands  and  tenements,  goods  and  chattels,  estate 
and  effects,  or  any  of  them,  for  or  by  reason  or  on  account  of  the  debts, 
claims  or  demands  of  them,  or  any  of  them,  respectively  now  due  and 
owing  or  claimed  to  be  due  and  owing  from  the  said  debtor,  and  all 
interest  and  arrears  of  interest  for  or  in  respect  of  the  same  several 
debts  and  premises,  or  any  of  them,  or  for  *or  by  reason  or  on  r«245 
account  of  any  other  matter,  cause  or  thins  whatsoever  relating  ^ 
thereto  antecedent  to  and  including  the  day  of  the  date  hereof;  and 
these  presents  shall  and  may  accordingly  operate  as  a  defeasance  plead- 
able in  bar  to  or  may  be  otherwise  set  up  as  a  defence  to  any  action  or 
actions,  suit  or  suits,  or  other  proceedings  at  law  or  in  equity  heretofore 
or  hereafter  brought,  instituted  or  taken  by  or  on  behalf  of  the  said 
creditors,  or  any  of  them,  their  or  any  of  their  heirs,  executors  or 
administrators,  partners,  partner  or  successors,  for  or  in  respect  of  such 
debts,  claims  and  demands,  or  any  of  them.  Provided  always,  and  it  is 
hereby  agreed  and  declared  by  and  between  the  said  parties  hereto,  that 
the  execution,  assenting  to  or  approval  of  these  presents,  and  the 
acceptance  of  the  said  sum  or  composition  of  5«.  in  the  pound  at  the 
times,  by  the  means  and  in  manner  hereinbefore  mentioned,  and  the 
release  hereinbefore  contained  shall  not  in  anywise  prejudice,  affect,  or 
extend,  or  be  construed  to  extend,  to  prevent  any  of  the  said  creditors 
from  claiming  or  realizing  any  security  now  held  by  them,  or  any  of 
them,  or  from  suing  any  person  or  persons,  other  than  the  said  debtor, 
liable  to  payment  thereof  for  the  recovery  thereof  less  the  amount 
received  by  them,  or  any  of  them,  under  and  by  virtue  of  these  presents, 
nor  in  any  way  prejudice  or  affect  the  rights  or  remedies  of  any  such 
creditors,  except  as  against  the  said  debtor,  to  which  but  for  agreeing 
to  or  signing  these  presents  they  might  severally  have  recourse  for  the 
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secovery  of  their  several  debts  or  demands ;  bat,  nevertheless,  if  any 
such  security  shall  be  enforceable  against  the  said  debtor  or  his  estate 
or  effects,  then  and  in  that  case  such  creditor  (unless  he  shall  consent  to 
*2461  ^^^^^^^  ^'^  ^^  security)  shall  be  ^entitled  to  receive  payment 
•'  of  his  secured  debts  under  these  presents  upon  so  much  only  of 
his  said  secured  debt  or  debts  as  may  remain  after  such  security  shall 
have  been  realised,  or  after  credit  shall  have  been  given  for  the  fall 
value  thereof,  such  value  to  be  ascertained  as  in  bankruptcy.  And, 
moreover,  it  is  hereby  lastly  agreed  and  declared  by  and  between  the 
said  parties  that  these  presents  are  intended  to  operate,  and  shall  (so 
far  as  lawfully  may  be)  operate  to  all  intents  and  purposes  whatsoever 
as  a  deed  of  composition  within  the  provisions  of  the  192d  section  of 
The  Bankruptcy  Act,  1861,  in  that  behalf,  and  that,  so  soon  as  a 
majority  in  number  representing  three-fourths  in  value  of  the  creditors 
of  the  said  debtor  whose  debts  shall  respectively  amount  to  10/.  and 
upwards  shall  have  executed  or  in  writing  assented  to  or  approved  of 
this  deed,  it  is  intended  that  the  same  shall  be  registered  in  the  Court 
of  Bankruptcy  under  the  provisions  of  the  said  Act,  and  the  general 
orders  made  thereunder  in  that  behalf,  in  order  that  the  said  debtor 
may  obtain  the  protection  of  the  said  Court  granted  under  the  said  Act, 
for  the  purpose  of  being  available  to  him  for  all  purposes  as  a  protection 
in  bankruptcy,  and  that  all  the  creditors  of  the  said  debtor  who  would 
be  bound  by  this  deed  in  case  it  were  a  deed  of  composition  or  trust 
deed  for  the  benefit  of  creditors  within  the  true  intent  and  meaning  of 
the  192d  section  of  The  Bankruptcy  Act,  1861,  and  in  case  all  the 
conditions  mentioned  in  the  said  Act  in  that  behalf  had  been  observed, 
shall  be  equally  bound  by  and  entitled  to  the  benefit  of  this  deed,  and 
that  any  provision  herein  to  the  contrary  shall  be  void  and  of  none 
effect.  In  witness,  &c."  Averment.  That  the  deed  had  become  and 
*2471  ^^  ^^  valid,  effectual  and  binding  on  "^all  the  creditors  of  the 
-^  defendant  as  if  they  had  duly  executed  the  same,  and  that  all 
the  conditions  in  the  Act  in  that  behalf  mentioned  had  been  observed; 
[then  followed  other  usual  averments  of  performance  of  the  conditions 
prescribed  by  the  Act];  and  that  the  plaintiff  became  and  was  bound 
by  the  deed*  with  respect  to  the  debt  sued  for  as  if  he  had  been  a  party 
thereto  and  had  duly  executed  the  same ;  and  that  the  defendant  was 
released  and  discharged  from  the  claim  in  the  declaration  by  the  deed, 
and  by  the  provisions  of  the  Act  and  of  the  deed  having  been  complied 
with  by  him. 

Demurrer,  and  joinder. 

Replication.  That  at  the  time  of  making  the  indenture  divers  of  the 
creditors  held  securities  for  debts  then  due  from  the  defendant ;  and 
that  persons  other  than  the  defendant  were  liable  to  payment  of  some 
of  those  securities ;  and  that  divers  persons  other  than  the  defendant 
were  liable  as  joint  debtors  with  and  sureties  for  the  defendant  for 
divers  of  the  debts  then  due  from  him. 

Demurrer,  and  joinder. 

The  case  was  argued,  November  15,  18,  and  judgment  was  given  on 
the  latter  day. 

Cleaihy^  for  the  plaintiff. — First.  The  deed  is  unreasonable,  and 
therefore  not  binding  on  a  non-assenting  creditor.  It  has  been  decided 
that  there  need  not  be  a  cessio  bonorum  of  the  debtor;  but  here  the 
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debtor  does  not  covenant  to  pay  a  certain  sum  by  way  of  composition : 
the  covenant  is  no  more  than  to  set  apart  a  portion  of  a  ftiture  fund 
which  may  never  exist.  If  the  debtor  should  die,  having  acquired 
property  within  the  first  eighteen  months,  or  should  be  struck  off  the 
rolls  within  *that  time,  the  deed  would  have  the  eifect  of  pre*  r^oAg 
venting  the  creditors  from  deriving  anv  benefit.  [Gromptok,  J.  ^ 
— ^The  deed  amounts  to  an  accord  and  satisfaction  in  consideration  of 
the  debtor  agreeing  to  carry  on  his  profession  and  keep  the  accounts  of 
his  professional  income,  and  pay  one  half  to  a  trustee  for  the  benefit  of 
his  creditors,  until  the  composition  of  5s.  in  the  pound  is  paid.]  How 
could  it  be  shown  that  he  had  exercised  diligence  in  his  profession  ? 
That  depends  on  his  own  option,  and  the  creditors  have  no  power  of 
Controlling  it.  [GocKBURN,  C.  J. — Suppose  the  debtor  had  no  assets ; 
it  might  be  the  only  chance  of  his  creditors  getting  any  portion  of  their 
debts  that  he  should  be  released  from  them  and  continue  his  profession.] 
The  deed  does  not  recite  that  he  had  no  assets.  [Grompton,  J.— > 
Suppose  a  debtor  has  a  vested  remainder,  and  a  deea  of  arrangement 
contains  an  agreement  by  him  to  pay  a  composition  to  his  creditors 
when  the  remainder  takes  efiect,  would  it  not  be  reasonable  ?  Mellor, 
J. — Suppose  an  actor  or  singer  who  has  nothing  but  the  prospect  of 
realizing  something  by  the  exercise  of  his  talents,  enters  into  a  deed 
such  as  thfs  with  his  creditors.  Here  no  creditor  is  excluded.  Goce- 
burn,  C.  J. — The  Legislature  have  not  empowered  the  majority  of  the 
creditors  to  impose  unreasonable  conditions  on  the  non-assenting  credit* 
ors.     But  we  are  not  satisfied  that  this  deed  is  unreasonable.] 

Secondly.  The  deed  does  not  operate  as  a  release  of  the  aebtor,  but 
only  as  a  covenant  not  to  sue,  and  therefore  is  not  pleadable  in  bar. 
Though  it  purports  to  release  the  defendant  from  all  debts  and  demands 
against  him,  it  afterwards  contains  a  proviso  that  it  shall  not  operate  to 
prevent  any  of  the  creditors  from  claiming  or  realizing  any  security 
held  by  them,  or  from  suing  any  person  '''other  than  the  debtor  rtoAQ 
liable  for  payment  of  such  security.  There  is  an  inconsistency  *- 
in  these  clauses  which  can  only  be  reconciled  by  construing  the  release 
as  a  covenant  not  to  sue ;  for  a  release  of  one  joint  debtor  is  a  release 
of  all,  and  if  the  deed  were  held  to  operate  as  a  release  no  effect  would 
be  given  to  the  proviso :  Price  v.  Barker,  4  E.  ft  B.  760.  [Mellor,  J. 
— This  is  a  release  under  statute,  and  sect.  192  of  The  Bankruptcy 
Act,  1861,  speaks  of  a  deed  relating  to  the  debts  and  liabilities  of  the 
debtor  ''and  his  release  therefrom."]     Even  if  it  is  a  release  it  is  not 

Pleadable  in  bar  to  an  action  by  a  non-assenting  creditor.  In  Ipstones 
*ark  Iron  Ore  Company  v.  Pattinson,  2  H.  &  C.  828,  the  Gourt  of 
Exchequer  held  that  in  the  absence  of  express  words  of  release  a  deed 
under  sect.  192  does  not  operate  as  a  release,  and  that  the  remedy  for 
the  debtor  was  either  by  application  to  the  Court  of  Bankruptcy  under 
sect.  197  to  stay  the  proceedings,  or  after  judgment  to  a  Gourt  of  law 
to  stay  execution  under  sect.  198.  In  Eyre  v.  Archer,  16  C.  B.  N.  S. 
638,  it  was  held  that  a  deed  in  the  form  given  by  sect.  200  and  Schedule 
D,  assented  to  and  executed  by  the  required  number  of  creditors,  could 
not  be  pleaded  in  bar  to  an  action  by  an  assenting  creditor.  [Cookburn, 
C.  J. — A  deed  in  that  form  contains  no  release,  it  only  conveys  all  the 
estate  and  effects  of  the  debtor  to  trustees  to  be  applied  and  adminis- 
tered for  the  benefit  of  his  creditors,  as  if  he  had  been  adjudged  bank* 
B.  A  8.,  VOL.  V. — 10 
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rapt.]     On  performine  the  conditions  in  that  deed  he  is  discharged. 

SGocEBUKK^  G.  J. — The  whole  effect  of  such  a  deed  is  to  bring  the 
ebtor  before  the  Court  of  Bankruptcy.]  The  deed  is  only  a  personal 
disqualification  on  the  creditor  who  has  executed  it.  [Grompton,  J. — 
*2501  ^^  *  ^^^  ^^^  creditors  are  *bound  to  each  other  ex  contract^.] 
■1  The  only  ground  on  which  a  covenant  not  to  sue  is  pleadable  in 
bar  to  an  action  is  to  avoid  circuity  of  action ;  but  that  reason  does  not 
apply  here,  for  the  majority  of  the  creditors  could  not  make  a  creditor 
covenant  not  to  sue  so  as  to  be  liable  to  an  action  if  he  sued :  Dell  v. 
King,  2  H.  &  G.  84,  Hidson  v.  Barclay,  8  H.  &  G.  9.(a)  These  con- 
siderations were  not  brought  before  the  Court  in  Clapham  v.  Atkinson, 
4  B.  &  S.  722  (E.  G.  L.  B.  vol  116).(6) 

Mellishj  for  the  defendant. — The  deed  is  pleadable  in  bar  to  the  ac- 
tion. If  the  plaintiff  had  executed  it  there  would  have  been  an  abso- 
lute release  by  him;  and  by  sect.  192  of  the  Bankruptcy  Ace,  1861, 
the  deed  binds  the  plaintiff  as  if  it  had  been  executed  by  him.  The 
proviso  which  follows  the  release  has  no  application  to  persons  in  the 
position  of  the  plaintiff,  but  only  applies  to  those  creditors  in  respect  of 
whose  debts  there  is  a  joint  debtor  or  surety  with  the  defendant.  The 
effect  of  the  proviso  is  to  turn  the  release  into  a  covenant  not  to  sue,  and 
that  is  at  all  events  a  good  equitable  plea :  Clapham  v.  Atkinson,  4  B.  & 
S.  722  (E.  C.  L.  B.  vol.  116)  ;(6)  for  a  Court  of  equity  would  grant  an 
unconditional  and  perpetual  injunction  against  an  action  brought  by  the 
party  bound  by  that  covenant.  There  is  difficulty  in  framing  a  compo- 
sition deed  under  sect.  192  of  the  Bankruptcy  Act,  1861,  so  as  not  to 
discharge  sureties.  It  would  be  unjust  that  creditors  who  hold  security 
for  their  debts  should  be  obliged  to  release  a  solvent  surety,  as  well  aa 
contrary  to  the  principles  acted  upon  in  the  Court  of  Bankruptcy,  and 
^Qcf-i  to  the  provisions  of  The  ^Bankrupt  Law  Consolidation  Act, 
^^^J  1849,  12  &  13  Vict.  c.  106,  s.  200,  according  to  which,  by  sect. 
197  of  Stat.  24  &  25  Vict.  c.  134,  these  deeds  are  to  be  construed. 
The  inequality  between  creditors  who  have  security  for  their  debts  and 
those  who  have  not  exists  before  the  execution  of  the  deed.  The  repli- 
cation does  not  aver  that  there  was  any  joint  debtor  or  surety  as  regards 
this  debt.     [He  was  then  stopped.] 

GocKBURN,  G.  J. — We  are  agreed  that  our  judgment  ought  to  be  for 
the  defendant.  We  do  not  proceed  upon  the  ground  of  overruling  the 
decision  in  The  Ipstones  Park  Iron  Ore  Company  v.  Pattinson,  2  £L  & 
C.  828.  It  is  not  necessary  to  say  whether  the  effect  of  the  composi- 
tion clauses  in  The  Bankruptcy  Act,  1861,  in  the  case  of  axleed  in  which 
there  is  no  release  or  covenant  not  to  sue,  would  be  to  enable  the  debtor 
to  plead  the  deed  in  bar  to  the  action,  or  to  send  him  to  seek  relief  in 
the  Court  of  Bankruptcy.  I  entertain  some  doubt  as  to  the  decision  in 
The  Ipstones  Park  Iron  Ore  Company  v,  Pattinson,  2  H.  &  G.  828,  and 
should  not  regret  if  it  were  made  the  subject  of  further  consideration  ia 
a  Court  of  error.  But  our  judgment  steers  clear  of  that  case,  because 
in  this  deed  there  is  a  release  by  the  creditors  which  did  not  exist  in  the 
deed  there ;  and  for  the  purpose  of  considering  Mr.  Cleasby*8  argument, 
I  treat  it  as  a  release  qualified  by  the  reservation  of  the  rights  of  cred- 
itors against  the  co-debtors  and  sureties  of  the  principal  debtor.    Mr. 

(a)  The  judgmeiit  wh  reverted  by  the  Ezoh.  Chamber  in  HU.  Vac.  1866;  lee  4  B.  ik  8. 861* 
(6)  Afflrmed  in  anor,  i  B.  4  B.  7M. 
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Ckaibjf  says  tbat,  according  to  legal  principles,  sneh  a  qualified  release 
of  the  debtor  does  not  operate  as  a  release,  but  only  as  a  covenant  not 
80  sue.  He  admits  that  such  a  release  might  be  pleaded  in  bar  to  an  ac- 
tion brought  by  any  creditor  who  was  a  party  to  the  deed,  '''but  rtorq 
he  denies  that  effect  of  the  release  as  against  a  creditor -who  is  I-  " 
only  a  party  to  the  deed  by  virtue  of  sect.  192  of  The  Bankruptcy  Act, 
1861.  I  find  however  in  that  section  a  statutory  enactment  which 
amounts  to  this,  that  if  the  required  conditions  are  observed  the  execn-* 
tion  of  the  deed  by  some  of  the  creditors  shall  be  considered  as  an  exe* 
cation  by  all,  and  that  one  who  does  not  choose  to  execute  it  shall  be  in 
the  same  position  as  if  he  had  set  his  hand  and  seal  to  it.  It  follows 
that  this  deed,  which  it  is  conceded  would  be  pleadable  in  bar  to  an  ac- 
tion brought  by  a  creditor  who  executed  it,  is  also  pleadable  in  bar  to  the 
action  brought  by  a  person  in  the  position  of  the  plaintiff.  We  ought 
to  express  our  opinion  on  this  point,  because  we  entertain  no  doubt* 
upon  it. 

But  it  is  not  necessary  to  decide  that  point,  for  Mr.  MellUh  is  well 
founded  in  saying  that  there  is  here  a  release  to  the  debtor,  and  not 
merely  a  covenant  not  to  sue.  It  is  an  absolute  release  by  all  the  cred- 
itors, with  the  exception  of  those  who  happen  to  have  a  co-debtor  or 
surety  to  resort  to,  for  to  such  their  right  to  proceed  against  the  co- 
debtor  or  surety  is  reserved.  The  plaintiff  is  in  the  position  of  not  har-^ 
iog  any  co-debtor  or  surety,  and  therefore,  being  bound  by  the  deed 
executed  by  the  requisite  majority  of  creditors  as  if  he  had  himself  ex- 
ecuted it,  he  has  released  the  defendant  from  the  debt. 

It  is  said  that  the  above  reservation  creates  inequality  between  one 
class  of  creditors  and  another ;  but  sect.  192  says  nothing  about  inequal- 
ity between  creditors.  The  true  construction  of  the  section  is,  that  the 
deed  shall  be  binding  if  it  contains  no  terms  which  are  unreasonable  as 
against  creditors  who  do  not  execute  ]t4  *To  make  the  deed  un»  r^ot^o 
reasonable  on  the  ground  of  inequality  between  the  creditors,  ^ 
there  must  be  some  substantial  inequality.  Here  is  an  absolute  release 
by  one  class  of  creditors,  and  with  regard  to  the  other  class  the  release 
operates  as  a  covenant  not  to  sue.  But  in  either  case  it  is  substantially 
the  same  ;  inasmuch  as  in  both  the  deed  may  be  set  up  as  a  plea  in  bar 
to  an  action  against  the  debtor,  and  the  creditor  is  estopped  from  pursu- 
ing his  ordinary  remedy  at  law. 

Therefore  there  is  nothing  unreasonable  in  this  deed  or  which  pre- 
vents it  from  having  full  effect  under  sect.  192. 

Crompton,  J. — I  have  arrived  at-  the  same  conclusion.  The  deed 
does  not  create  an  inequality  among  the  creditors ;  the  assenting  and  non- 
assenting  creditors  are  in  the  same  position  and  bound  by  the  same  terms. 

The  first  question  is,  whether  the  deed  contains  an  absolute  release. 
I  was  struck  by  one  part  of  Mr.  Cleasbys  argument  as  to  the  apparent 
inconsistency  in  the  deed  if  it  was  construed  as  a  release.  But,  looking 
tt  it  altogether,  I  think  it  does  not  operate  as  a  release  by  way  ot 
destruction  of  the  debt;  for  such  a  release  would  be  unfair  on  non- 
assenting  creditors  who  had  Joint  debtors  or  sureties  against  whom  their 
daims  could  be  enforced.  The  deed  is  in  the  form  in  which  such  deeds 
are  usually  drawn, — a  consideration  to  which  sufficient  weight  was  not 
given  in  Tetley  v.  Taylor,  in  error,  1  E.  &  B.  621,  632  (B.  C.  L.  R, 
vol.  72).    The  present  case  is  different  from  The  Ipstones  Park  Iron 
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Ore  Company  v.  Pattinson,  2  H.  &  G.  828,  for  in  that  case  thero  was 
DO  agreement  that  the  deed  should  be  pleaded  as  a  release  nor  covenant 
*2')41  "^^  ^^  ^^^  ^^^  debtor,  *but  only  an  assignment  of  his  estate  to  a 
■1  trustee  for  the  benefit  of  his  creditors.  The  question  here  arises 
entirely  on  the  clauses  of  the  deed ;  and  the  non-assenting  creditors  are 
bound  by  it  and  by  nothing  else.  I  have  some  difficulty  in  giving  the 
clause  of  release  one  construction  as  to  one  set  of  creditors  and  a  differ- 
ent construction  as  to  another ;  but,  taking  this  release  to  be  only  a 
covenant  not  to  sue,  I  think  the  plea  is  good  as  showing  an  equitable, 
if  not  a  legal,  defence  to  the  action.  In  effect,  the  creditors  say  to  their 
debtor,  ^*  we  will  take  the  agreement  in  this  deed  as  discharging  ac ' 
satisfying  the  debts  due  to  us  from  you,  so  far  as  this,  that  we  will  never 
bring  an  action  against  you  in  respect  of  any  of  those  debts ;"  and^ 
having  so  agreed,  they  execute  a  release.  After  such  an  agreement, 
entered  into  by  the  creditors  for  a  good  consideration,  a  Court  of  equity 
would  restrain  them  from  bringing  an  action  against  the  debtor ;  and 
we  can  now  administer  equity  partially.  It  is  not  necessary  to  say 
whether,  if  a  creditor  brought  an  action,  an  action  would  lie  against  him 
on  the  covenant  not  to  sue ;  but  it  is  absolutely  necessary  to  hold  that  a 
deed,  which  contains  a  release  of  the  debtor,  should  contain  a  provision 
reserving  to  the  creditors  their  rights  and  remedies  against  sureties,  and 
this  seems  to  be  a  fair  deed  in  that  respect. 

Then,  what  is  the  effect  of  the  deed  t  I  cannot  doubt,  after  the  deci- 
sion in  Clapham  v.  Atkinson,  4  B.  &  S.  722  (E.  C.  L.  R.  vol.  116),(a) 
though  in  that  case  the  point  was  rather  assumed  than  argued,  that  the 
creditors  take  the  agreement  for  the  composition  in  the  deed  as  an 
accord  and  satisfaction  of  their  claims,  and  that  the  deed  operates  to 
bar  the  action.  In  that  case  the  creditors  agreed  to  accept  a  composi- 
^Ace-i  tion,  and  *they  severally  undertook  and  agreed  to  execute  to  the 
-^  debtor  a  good  and  sufficient  release  in  the  law  of  their  several 
and  respective  claims  and  demands  on  him.  The  deed  there  did  not  go 
so  far  as  this  deed,  for  it  did  not  contain  a  positive  release,  but  only  an 
agreement  to  execute  a  release,  yet  the  plea  pleading  it  was  held  to  be 
a  good  equitable  plea  under  sect.  192;  although  such  an  agreement 
would  perhaps  not  be  a  defence  at  law.  In  the  present  case  the  credit- 
ors agree  not  to  sue  their  debtor,  which  appears  to  me  to  be  practically 
the  same  as  in  Clapham  v.  Atkinson,  4  B.  &  S.  722  (E.  C.  L.  R.  vol. 
116),(a)  and  if  we  were  to  decide  in  favour  of  the  plaintiff  we  should 
decide  against  the  decision  of  the  Exchequer  Chamber  in  that  case. 

Mellor,  J. — The  object  of  the  192d  section  of  The  Bankruptcy  Act, 
1861,  is  to  allow  the  debtor  and  a  large  majority  of  his  creditors  to 
make  such  arrangement  as  appears  most  likely  to  be  beneficial  to  all ; 
but  as  the  majority  who  assent  to  the  deed  are  empowered  by  the  sta- 
tute to  bind  the  others  who  do  not  assent  to  it,  the  condition  has  been 
necessarily  implied  that  the  deed  by  which  the  arrangement  is  carried 
out  shoula  be  a  reasonable  deed.  As  soon,  however,  as  such  a  deed  has 
been  executed  by  the  required  majority  all  the  creditors  assenting  and 
non-assenting  are  equally  bound  by  it;  and  if  the  remedies  against 
sureties  were  not  preserved,  a  majority  who  have  only  claims  against  the 
debtor  without  any  responsible  surety  might  inflict  upon  the  minority, 
who  had  claims  also  against  sureties,  the  greatest  injustice  in  binding 

(a)  Afllrmed  in  •rror,  i  B.  A  S.  730. 


5  BEST  ft  SMITH.    Q.  B.  255 


them  by  the  deed.  If  we  yielded  to  Mr.  Oleasby*8  argument  it  would 
be  almost  impossible  to  make  an  arrangement  under  sect.  192  ri^of^o 
*where  any  creditors  have  sureties  for  their  debts.  Though,  by  ^ 
reason  of  the  rule  of  law  that  a  release  of  one  joint  debtor  releases  the 
other,  this  may  be  a  covenant  not  to  sue  the  debtor,  it  is  in  effect  a  dis- 
charge of  the  principal  debtor  from  his  liabilities,  which  may  be  pleaded 
in  bar  to  the  action.  A  contrary  decision  would  defeat  the  object  of  the 
Legislature. 

Sheb,  J. — We  are  to  endeavour  to  give  effect  to  the  192d  section  of 
The  Bankruptcy  Act,  1861.  This  deed  purports  to  be,  and  is,  a  release 
of  the  debts  so  far  as  the  debtor  is  concerned ;  but  it  has  been  argued 
that  it  cannot  really  be  so,  because  it  is  of  the  essence  of  a  release  that 
if  the  debt  due  to  the  principal  Is  released  there  can  be  no  remedy 
against  joint  debtors  and  sureties,  and  that  in  this  deed  the  remedy 
against  sureties  is  kept  up. 

A  release  of  the  principal  does  not  however  necessarily  release  the 
surety,  for  in  many  releases  a  remedy  against  sureties  is  reserved ;  and 
it  appears  to  me  that  this  deed  has  the  same  effect  as  a  contract  which 
releases  the  principal  and  not  the  surety.  It  amounts  to  a  covenant  by 
those  of  the  creditors  upon  whom  sect.  192  makes  it  binding  not  to  sue 
the  debtor. 

It  18  said  that  this  construction  produces  inequality,  but  it  is  only 
such  as  a  Court  of  equity  and  the  Court  of  Bankruptcy  would  carry  into 
effect ;  for  by  sect.  192  and  other  sections  the  estate  is  to  be  administered 
as  in  the  Court  of  Bankruptcy.  I  therefore  think  the  deed  is  a  defence 
to  the  action. 

Judgment  for  the  defendant.(a) 

(o)  See  Qtfrod  v.  Sittpton,  S  H.  A  C.  395. 


♦The  QUEEN  v.  INGHAM.    May  4.  [*25T 

Coroner's  inquUUion.-^Manner  and  cause  of  deaih.—24  t  25  Viet.  e.  100,  «.  6.— 
Time  ofdeath.-^  is  7  Vict.  c.  83,  *.  2»— Ft«o.— ^jpropcr  recqttion  <^ endence.-^ 
Misdiredion, 

1.  StAt.  24  ft  25  Viet  e.  100,  8.  6,  whleh  enaetf  that  'Mn  my  ladletiMiit  for  marder  or  man- 
•lasf btor,  or  for  being  ao  aecestory  to  any  mnrder  or  manslaoghter,  it  shall  not  be  neoetfary 
to  let  forth  the  manner  in  which  or  the  means  by  which  the  death  of  the  deoeaaed  was  oansed/' 
applies  to  a  coroner's  inqnisition. 

2.  A  coroner's  inqnisition,  which  found  A.  B.  guifty  of  manslaughter,  omitted  to  state  the 
time  at  which  the  offence  was  committed :  Held,  that  the  oljeetion  was  cored  by  stat  6  ft  7 
Vict.  c.  8.^,  e.  2,  which  enacts  that  no  inquisition  found  upon  any  eoroner's  inquest  shall  be 
quashed  "  for  omitting  to  state  the  time  at  whieh  the  olfenoe  was  committed,  when  time  is  not 
Um  essence  of  the  offence." 

3.  It  is  not  necessary  that  the  jurors  on  such  an  inquisition  should  be  sworn  super  tisum 
corporis,  or  that  they  should  be  sworn  at  the  same  time,  or  that  they  should  all  Tlaw  the  body 
^  the  same  time. 

4.  It  is  no  ground  for  a  certiorari  to  bring  up  a  coroner's  iaqnisition  that  eTidenee  not  upon 
oath  was  receired. 

5.  Or  that  the  direction  of  the  coroner  to  the  Jury  was  Improper. 

6.  Or  that  there  was  no  oTidenoe  to  warrant  the  finding  of  the  Jury. 

In  Michaelmas  Term,  1868,  November  16th, 

Temple  moved  for  a  certiorari  to  bring  up  the  following  inqnisition 
taken  before  John  Bichard  Ingham,  deputy  coroner  of  the  county  of 
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*  fork,  and  the  depositions  and  the  recognisances  by  which  a  certain 
party  was  bound  to  prosecute  at  the  then  next  assizes. 
*'  County  of  York,  V  An  inquisition  indented  taken  for  our  Sovereign 
to  wit,  I  lady  the  Queen,  at,  jcc,  on,  &c.,  before  George 

Dyson^  one  of  the  coroners  of  our  said  lady  the  Queen  for  the  said 
county  of  York,  on  view  of  the  body  of  Sarah  Greenwood,  now  here 
lying  dead  within  the  jurisdiction  of  the  said  coroner,  upon  the  oaths  of 
John  Horsfall,  foreman**  [the  names  of  fourteen  other  jurors  were  set 
out],  '*  good  and  lawful  men  of  the  said  county  of  York,  who,  being 
now  here  duly  chosen,  sworn  and  charged  to  inquire  for  our  said  lady 
^^581  ^^^  Queen  *wheQ,  where,  and  in  what  manner  the  said  Sarah 
-I  Greenwood  came  to  her  death,  say  upon  their  oaths  that  John 
Arthur  Ineham,  late  of,  &c.,  did  feloniously  kill  and  slay  the  said  Sarah 
Greenwood,  and  that  the  said  Sarah  Greenwood  at  the  time  of  her 
death  was  a  female  person  of  the  age  of  twenty-eight  years,  and  a  dyer 
frame-tenter.  In  testimony  whereof,  as  well  the  said  coroner  as  the 
said  jurors  have  in  this  inquisition  set  their  hands  and  seals  the  day, 
year  and  place  above  written. 

*'  George  (l.  s.)  Dyson,  Coroner,  by  John  Bichard  Ingram,  his  deputy, 
duly  appointed.     John  (l,  s.)  Horsfall." 

[Then  followed  the  names  and  seals  of  the  fourteen  other  jurors.] 

It  appeared  from  the  affidavits  that  on  the  4th  November,  1863,  the 
day  after  the  deceased  had  been  killed  by  the  explosion  of  a  steam- 
boiler  at  a  mill  belonging  to  a  firm  of  which  the  defendant  was  a  mem- 
ber, fourteen  of  the  fifteen  jurymen  summoned  having  assembled  in  the 
room  of  an  inn  before  going  to  view  the  body,  they  elected  Horsfall  as 
their  foreman ;  the  deputy  coroner  then  administered  the  oath  to  them, 
and  after  that  he  and  the  jurymen  so  sworn  proceeded  to  view  the  body 
of  the  deceased,  which  was  lying  in  a  cottage  about  seventy  yards  from 
the  inn.  After  the  view  of  the  body  the  coroner  and  jury  returned  to 
the  inn.  The  fifteenth  person  summoned  on  the  jury  then  arrived,  and 
stated  that  he  had  viewed  the  body  on  his  way.  The  coroner  said  that 
would  not  be  legal,  and  he  must  first  be  sworn  and  then  go  to  view  the 
•b6dy.  The  ooroner  then  administered  the  oath  to  him,  and  directed  a 
police  officer  to  take  him  to  view  the  body :  he  went,  and  returned  in  a 
short  time,  the  coroner  remaining  with  the  other  jurymen  in  the  inn. 
*2591  ^'^^  ^^^  witness  *wa8  being  examined  when  the  fifteenth  jury- 
-l  man  arrived,  and  her  examination  was  continued  during  his 
second  absence  and  was  nearly  completed  when  he  returned :  hot  after 
jt  was  concluded  the  whole  of  her  deposition  was  read  over  to  her,  and 
she  made  her  mark  thereto  in  the  presence  of  all  the  jury.  It  also  ap- 
peared from  the  depositions  thai  evidence  was  taken  not  upon  oath. 

Temple, — First.  The  inquisition  does  not  state  the  manner  in  which 
or  the  means  by  which  the  death  of  the  deceased  was  caused.  Stat.  84 
k  25  Vict.  0.  100,  s.  6,  which  enacts  that  it  shall  not  be  necessary  to 
do  so  '^in  any  indictment  for  murder  or  manslaughter/'  does  not.applv 
to  an  inquisition  before  a  coroner.  In  stat.  14  k  15  Viet.  c.  100,  which 
contained  a  similar  enactment,  sect.  4,  there  was  an  interpretation  clause, 
sect.  80,  by  which  in  the  oonstruotion  of  that  Act,  the  word  ^^  indict- 
ment** included  '^  inquisition.*' 

Secondly.  The  inquisition  does  not  state  the  time  when  the  wound 
by  which  the  death  was  caused  was  inflicted :  Beg.  v.  Brownlow,  11  A. 
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k  E.  119  (E.  C.  L.  R.  vol.  89).  Stat.  6  &  7  Viot.  c.  88,  a.  2,  enacta 
that  no  inquisition  found  upon  any  coroner's  inquest  shall  be  quashed 
<'  for  omitting  to  state  the  time  at  which  the  offence  was  committed,  when 
time  is  not  the  essence  of  the  offence;*'  but  the  time  when  the  wound 
was  inflicted  i$  of  the  essence  of  the  offence,  because  the  death  must 
ensue  within     year  and  a  day  from  the  stroke  or  other  cause  of  death. 

SWiGHTMAS,  J. — On  the  trial  it  would  not  be  necessary  to  prove  the 
ay  alleged.  If  manslaughter  were  defined  to  be  a  felonious  killing, 
provided  the  death  occur  within  a  year  and  day  after  the  wound,  the  timo 
of  the  wound  ought  to  be  alleged  *in  an  indictment ;  but,  that  not  r^cn^ 
being  so,  time  is  not  of  the  essence  of  the  offence,  and  therefore  ^ 
.Stat.  6  &  7  Viet.  c.  88,  a.  2,  renders  it  unnecessary  to  state  it  in  a  coro- 
ner's inquisition.] 

Thirdly.  One  of  the  jurymen  had  not  a  view  of  the  body  in  the  pre- 
sence of  the  coroner,  nor  until  after  the  inquest  had.  proceeded  some 
time;  and  the  jury  were  not  sworn  super  visum  corporis:  Rex  v.  Fer- 
rand,  8  B.  &  A.  260  (E.  G.  L.  R.  vol.  5).  Stat.  6  &  7  Vict.  c.  83,  s.  2, 
which  enacts  that  no  inquisition  shall  be  quashed  '*  because  the  coroner 
and  jury  did  not  all  view  the  body  at  one  and  the  same  instant,  provided 
they  all  viewed  the  body  at  the  first  sitting  of  the  inquest,'  does  not 
cure  either  of  these  objections. 

Fourthly.  Evidence  not  upon  oath  was  received.  [He  cited  Jervis 
on  Coroners,  p.  237.]  [Cogkburn,  G.  J. — Has  this  Court  ever  taken 
upon  itself  to  quash  a  coroner's  inquisition  for  improper  reception  of 
evidence?  He  receives  the  evidence  in  the  exercise  of  his  judicial  funo- 
tions.(a)]  In  Archb.  Grim.  PL  and  Evidence,  by  Welsby,  p.  107,  15th 
ed.,  it  is  said,  "  In  a  recent  case,  it  was  laid  down  by  Pollock,  G.  B., 
that  if  a  coroner  permit  any  person  to  make  a  statement  before  him  at 
an  inquest,  it  must  be  upon  oath,  and  if  it  turn  out  to  be  irrelevant) 
then  he  should  reject  it,  as  he  has  no  right  to  receive  any  statement 
which  is  not  made  on  oath ;  and  this  ruling  was  afterwards  upheld  by 
the  Court  of  Exchequer.  Wakley  v.  Cooke,  4  Exch.  511."  [GocK- 
BUBN,  0.  J. — That  was  an  action  of  libel,  and  Parke,  B.,  p.  516,  said, 
that  the  practice  of  coroners  not  to  examine  persons  who  might  by  their 
evidence  criminate  themselves  *was  not  correct;  not  that  a  fresh  r^^nM 
iDOuisition  would  be  directed  if  they  did.]  ^ 

Fifthly.  Hie  direction  of  the  coroner  to  the  jury  was  improper,  and 
there  was  no  evidence  to  warrant  their  finding.  [Cockbubn,  C.  J.— 
Is  there  any  autfaorily  for  granting  a  certiorari  where  the  coroner  has 
laid  down  the  law  to  the  jury  improperly?  And  if  tho  verdict  were 
against  the  evidence,  we  could  not  set  it  aside.]  Where  there  is  no  evi- 
dence to  wam^nt  a  conviction  by  justices  this  Court  will  quash  it. 
[Mbllob,  J. — The  coroner's  inquisition  is  not  final.] 

The  CouBT  granted  a  rule  nisi  on  the  first,  second  and  third  grounds, 
but  refused  it  on  the  fourth  and  fifth.  Rule  nisi  accordingly. 

This  rule  was  made  absolute  on  the  last  day  of  the  same  Term  before 
Crompton,  J.,  in  the  Bail  Court. 

In  Hilary  Term,  1864,  January  18th,  Temple  obtained  a  rule  calling 
upon  (}eorge  Dyson,  one  of  the  coroners  of  the  county  of  York,  John 
Ilichard  lagham,  the  deputy  coroner,  and  the  prosecutor  (the  next  of 

(•)  Sm  Jtrrfit  Ml  OoroMTiy  2d  td.  hf  WeUbj,  p.  318. 
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kin  of  Sarah  Greenwood,  deceased),  to  show  eaase  why  the  inquisition 
and  the  several  recognisances  taken  thereon  should  not  be  quashed. 

The  affidavits  used  on  showing  cause  stated  that  the  absent  jurjman 
joined  the  deputy  coroner  and  the  rest  of  the  jurymen  when  they  were 
viewing  the  body,  and  viewed  the  body  with  them ;  that  the  jury  then 
returned  to  the  inn,  and  that  immediately  thereupon  the  whole  fifteen 
jurymen  being  present  the  deputy  coroner  swore  the  fifteenth  jurymaoy 
and  sent  him,  accompanied  by  a  police  serjeant,  to  view  the  body,  and 
that  no  evidence  was  taken  until  his  return. 

*2621       *'^^^  rule  was  argued  April  27th  and  May  4th,  and  judgment 
•'  was  delivered  on  the  latter  day. 

Cleasby  ( WeUhy  with  him)  showed  cause. — First.  Stat.  14  &;  15  Vict 
c.  100,  *'  for  further  improving  the  administration  of  criminal  justice,*' 
by  sect.  4  enacted,  that  **  in  any  indictment  for  murder  or  manslaughter 
preferred  after  the  coming  of  this  Act  into  operation  it  shall  not  be 
necessary  to  set  forth  the  manner  in  which  or  the  means  by  which  the 
death  of  the  deceased  was  caused,"  and  gave  a  succinct  form  of  indict- 
ment. And  by  the  interpretation  clause,  sect.  SO,  the  word  *^  indict- 
ment" was  to  be  understood  as  including  *^  information,"  ^inquisition," 
and  ^'  presentment."  Sect.  4  of  that  statute  was  repealed  by  stat  24 
&  25  Vict.  c.  95,  but  re-enacted  in  stat.  24  k  25  Vict.  c.  100,  s.  6, 
which  enacts  that  ^Mn  any  indictment  for  murder  or  manslaughter,  or 
for  being  an  accessory  to  any  murder  or  manslaughter,  it  shall  not  be 
necessary  to  set  forth  the  manner  in  which  or  the  means  by  which  the 
death  of  the  deceased  was  caused,"  &c.  The  interpretation  clause  in 
Btat.  14  k  15  Vict.  c.  100,  is  not  re-enacted,  nor  is  it  needed,  because 
Btat.  24  k  25  Vict.  c.  100,  which  was  passed  to  consolidate  and  amend 
the  statute  law  relating  to  offences  against  the  person,  applies  to  the 
administration  of  the  criminal  law  generally,  and  therefore  as  much  to 
coroners'  inquisitions  as  to  indictments  found  by  a  grand  jury.  [He 
referred  to  sects.  5,  9.]  [BlackbuAk,  J. — The  learned  gentleman  who 
drew  the  Act  gives  as  the  reason  for  this  amended  enactment  that  ^^a 
serious  doubt  was  entertained  whether  in  an  indictment  against  an  acces- 
sory to  murder  or  manslaughter,  it-might  not  still  be  necessary  to  adopt 
*2631  ^^^  ^'^  ^'^^™  ^^  *indictment."(a)  This  may  account  for  indict- 
^  ments  only  being  mentioned,  but  cannot  affect  our  decision  of 
the  question.]  A  finding,  whether  by  the  grand  jury,  also  called  the 
grand  inquest,  or  by  the  coroner's  inquest,  which  finds  a  man  guilty,  is 
an  indictment.  Stat.  11  H.  4,  c.  9,  intituled  '^jurors  in  indictments 
shall  be  returned  by  the  sheriff,  or  bailiffs,  without  the  denomination  of 
any,"  enacts  (8)  ^^that  from  henceforth  no  indictment  be  made  by  any 
such  persons,  but  by  inquests  of  the  king's  lawful  liege  people,"  &o. 
And  in  Sir  William  Withipole's  Case,  Gro.  Gar.  184,  referred  to  in  2 
Hale  P.  G.  60,  155,  it  was  held  by  the  majority  of  the  twelve  Judges 
that  that  statute  extended  as  well  to  inquests  before  coroners  as  to 
indictments  before  justices  of  the  peace.  And  in  the  report  the  coro- 
ner's inquisition  is  called  an  indictment.  [He  also  cited  Anon.,  Popb. 
209.]  In  stat.  2  &  8  Edw.  6,  c.  24,  s.  2,  where  any  person  shall  be 
feloniously  stricken  or  poisoned  in  one  county,  and  die  of  the  same 
stroke  or  poisoning  in  another,  ''an  indictment  thereof  founden  by 

(a)  The  CrlmiDal  Law  ContoUdation  and  AmaDdment  Aots  of  the  Si  k  lb  Yiot,  by  OnaTt% 
9. 1%  2d  ad. 
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jurors  of  the  connty  where  the  death  shall  happen,  whether  it  shall  be 
founder!  before  the  coroner  upon  the  sight  of  sach  dead  body,  or  before 
the  justices  of  peace,  &c.,  shall  be  good  and  effectual  in  the  law."     By 
Stat.  1  &  2  P.  &  M.  c.  13,  s.  5,  '*  every  coroner,  upon  any  inquisition 
before  him  found,  whereby  any  person  or  persons  shall  be  indicted  for 
murder  or  manslaughter,"  shall  put  in  writing  the  effect  of  the  evidence 
given  to  the  jury  before  him,  being  material,     file  also  cited  stats.  7 
6.  4,  c.  64,  ss.  4,  20,  and  6  &;  7  Vict.  c.  88,  s.  2.J    In  text  writers  the 
word  *^  indictment"  is  used  as  applicable  to  a  coroner's  ^inquisi-  r^noA 
tion.     In  2  Inst.  82  it  is  said,  ^*  And  what  authority  had  the  ^ 
coroner  ?    the  same  authority  he  now  hath,  in  case  when  any  man  come 
to  violent,  or  untimely  death,  super  visum  corporis,  &c. ;  abjurations, 
and  outlawries,  &c.,  appealer  of  death  by  bill,  &c.     This  authority  of 
the  coroner,  viz.,  the  coroner  solely  to  take  an  indictment,  super  visum 
corporis ;  and  to  take  an  appeale,  and  to  enter  the  appeale,  and  the 
count  remaineth  to  this  day."     In  2  Inst.  887,  on  stat.  Westm.  2d,  18 
Edw.  1,  c.  13,  the  terms  '*  presentment"  and  *^  indictment"  are  used  as 
synonymous ;  though  the  instrument  on  which  a  person  can  be  put  on 
his  trial  is  properly  called  an  indictment.     In  8  Inst.  184,  chap.  62^ 
^^  Of  indictments"  it  is  said,  ^'  And  in  that  case  one  man  was  coroner 
both  of  the  King's  house  and  of  the  county,  and  the  indictment  of 
manslaughter  was  taken  before  him  as  coroner  both  of  the  King's  house 
and  of  the  county.    And  it  was  adjudged  t^at  the  indictment  was  good." 
In  2  Hale  P.  C,  chap.  19,  proceedings  against  criminals  are  divided 
into  two  heads,  those  in  which  the  person  is  charged  by  indictment, 
including  those  taken  before  the  coroner,  and  those  in  which  he  is  put 
to  answer  without  indictment,  being  such  as  are  taken  by  appeal.     In 
2  Hawk.  P.  C,  by  Curwood,  p.  77,  book  2,  c.  9,  s.  17,  an  indictment 
of  death  taken  before  the  coroner  is  mentioned ;  and  Id.,  p.  83,  *'  What 
authority  a  coroner  hath  to  take  an  indictment  of  other  matters"  besides 
inquisitions  of  death  is  discossed.     In  4  Bl.  Comm.  802,  speaking  of 
the  coroner's  inquisition  of  the  death  of  a  man,  when  it  finds  any  one 
guilty  of  homicide,  '^  the  offender  so  presented  must  be  arraigned  upon 
this  inquisition,  and  ma^  dispute  the  truth  of  it ;  which  brings  it  to  a 
kind  of  indictment."     In  Bac.  Abr.  Indictment  (B)  it  is  said,  ^^  in  all 
criminal  cases,  the  most  regular  and  safe  way,  and  most  *conso-  r^eofs/^ 
nant  to  the  common  law,  and  the  Statutes  of  Magna  Gharta,  c.   ^ 
29,  5  Edw.  8,  c.  9,  25  Edw.  8,  c.  4,  28  Edw.  3,  c.  3,  and  42  Edw.  8,  o. 
&,  is  by  presentment  or  indictment  of  twelve  sworn  men." 

Secondly.  The  objection  that  the  inquisition  omits  to  state  the  time  at 
^hich  the  offence  was  committed  is  cured  by  stat.  6  &  7  Vict.  c.  83,  s.  2. 

Thirdly.  The  objection  that  one  of  the  jurymen  was  not  present  when 
the  coroner  and  the  other  jurymen  viewed  the  body  is  cured  by  stat.  6 
k  7  Vict.  c.  83,  s.  2.  [He  cited  Reg.  v.  Perkin,  7  Q.  B.  165  (E.  C.  L. 
R.  vol.  53).]  It  is  not  necessary  that  the  jury  should  be  sworn  super 
visum  corporis ;  it  is  only  necessary  that  they  should  be  sworn  before 
they  view  the  body:  Statute  de  officio  coronatoris,  4  Edw.  1,  st.  2; 
Britton,  Pleas  of  the  Crown,  by  Kelham,  ch.  1,  ss.  8,  4,  p.  12,  ed.  1762. 
In  Rex  V.  Ferrand,  3  B.  &;  A.  260  (E.  G.  L.  R.  vol.  6),  the  jury  word 
sworn  in  the  first  instance  super  visum  corporis  by  a  person  who  bad  no 
authority  to  administer  the  oath :  the  inquest  was  then  adjourned,  and 
the  jury  had  no  view  of  the  body  after  they  were  resworn  by  the  coro* 
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net.  The  dicta  of  two  of  the  Judges,  Abbott,  C.  J.,  and  Bayley,  J., 
p.  262,  if  correctly  reported,  do  not  observe  the  distinction  between 
the  jury  being  sworn  super  visum  corporis  and  being  sworn  to  take  the 
inquest  super  visum  corporis.  In  the  form  of  oath  given  in  Sewell  on 
the  Law  of  Coroner,  pp.  161-2,  the  words  are«  *'  touching  the  death 
of  A.  B.  now  lying  dead,  of  whose  body  you  shall  have  the  view." 

Temple  and  MatUe^  contrd.. — First.     A   conviction  for  murder  or 
manslaughter  on  a  coroner's  inquisition  without  an  indictment  found 
by  a  grand  jury  is  unknown  in  practice :  4  Bl.  Gomm.  801,  note  by 
*2661   '*'Co^®^^^g®  ^  Archb.  Grim.  PI.  and  Evidence,  by  Welsby,  p.  lOo, 
-^  15th  ed.     In  all  the  cases  and  authorities  with  the  exception  of 
^ir  William  Withipole's  Gase,  Cro.  Car.  134,  the  word  '^  indictment," 
when  applied  to  a  coroner's  inquisition,  is  used  in  the  sense  of  an  accu- 
Bation,  and  not  as  pointing  out  the  instrument  containing  it.     Sir  Ed- 
ward  Coke,  in  his  Commentary  on  Litt.  sect.  194,  says,  126  b.,  '^  il  serra 
indite,  or  rather  endite,  and  so  is  the  original,  for  it  commeth  of  the  French 
word  enditer,  and  signifieth  in  law  an  accusation  founded  by  an  enqaest 
of  twelve  or  more  upon  their  oath,  and  the  accusation  is  called  indicts- 
inentum."     Sir  W.  blackstone,  in  his  Gomm.,  book  4,  c.  23,  pp.  30-1, 
explains  the  distinction  between  presentment  and  inquisition.     **  A  pre- 
sentment, generally  taken,  is  a  very  comprehensive  term ;  including  not 
only  presentments  properly  so  called,  but  also  inquisitions  of  office,  and 
indictments  by  a  grand  jury.     A  presentment,  properly  speaking,  is  the 
notice  taken  by  a  grand  jufy  of  any  oiTence  from  their  own  knowledge 
or  observation,  .....  upon  which  the  officer  of  the  Court  must  after- 
wards frame  an  indictment,  before  the  party  presented  can  be  put  to 
answer  it.*'     He  then  mentions  the  two  kinds  of  inquisition,  viz.,  inqui- 
sitions of  office,  which  he  says  are  not  traversable  (though  Coleridge  in 
bis  edition  points  out  an  inaccuracy  in  this  statement)  and  other  inqui- 
sitions whidi  may  be  traversed  and  examined,  such  as  the  coroner's 
inauisitioa  finding  any  one  guilty  of  homicide ;  and,  p.  302,  explains  an 
indictment  as  *'  a  written  accusation"  ^^  preferred  to.  and  presented  upon 
oath  by  a  grand  jury."     [He  also  cited  2  Hale,  P.  C,  c.  19,  p.  152; 
€.  22,  p.  167 ;  2  Hawk.  P.  C,  by  Gurwood,  p.  287,  c.  25,  s.  1.]    In  2 
*2671  ^^^*  ^^  Magna  Gharta,  c.  17,  p.  82,  the  word  *^'  indictment"  is 
-^  used  in  connection  with  the  duties  and  powers  of  the  coroner. 
And  in  stat.  2  &  8  Edw.  6,  c.  24,  s.  2,  the  words  ''  whether  it  shall  be 
founden  before  the  coroner,  &c.,"  are  introduced,  otherwise  the  enact- 
ment would  not  have  extended  to  the  case  of  an  inquisition  before  the 
rcoroner.     In  4  Inst.  c.  59,  on  the  court  of  the  coroner,  it  is  said,  "  He 
ought  to  deliver  the  inquisition  of  death  taken  by  him  at  the  next  gaol 
delivery,  or  certifie  the  same  into  the  King's  Bench."     In  stat.  1  &  2 
P.  &  M.  c.  13,  s.  5,  indeed,  persons  are  said  to  be  ''  indicted"  upon  an 
inquisition  before  a  coroner:  but  that  statute  and  stat.  7  6.  4,  c.  64,  s. 
4,  use  the  word  *' inquisition,"  not  'indictment,"  and  the  word  inqui- 
sition must  mean  the  instrument  because  the  coroner  is  to  sign  it.    Sect 
20  of  the  Utter  enacts  that  *'  no  judgment  upon  any  indictment  or  in- 
formation for  any  felony  or  misdemeanour"  shall  be  stayed  or  reversed 
.^for  omitting  to  state  the  time  at  which  the  oiTence  was  committed,  in 
any  case  where  time  is  not  of  the  essence  of  the  oiTence."     But  this 
enactment  was  considered  as  not  extending  to  coroners'  inquisitions :  2 
..Chit.  Stats,  by  Welsby  and  Beavan,  p.  15,  note  (a),  otherwise  stat.  6  k 
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7  Vict  c.  83,  8.  2,  would  ha?e  been  nnneeessarj.  [Thej  referred  to 
the  recital.]  [Shsb,  J. — In  atat  7  G.  4,  c.  64,  a.  4,  a  particular  kind 
of  indictment  before  a  coroner's  jury  ia  called  an  inquisition,  which 
would  afford  a  strong  argument  that  the  provisions  of  sect.  20  were  not 
intended  to  apply.]  In  stat.  19  k  20  Vict.  c.  16,  which  empowers  this 
Court  to  transfer  the  trial  of  certain  offenders  to  the  Central  Criminal 
Court,  an  inquisition  is  always  specified  when  it  is  intended  to  be  dealt 
with.  [They  referred  to  sects.  1,  2,  4,  7,  8.]  The  distinction  between 
the  two  is  kept  up  in  3  Bum  Just.,  by  Bere  and  Chitty,  which  coAtains 
separate  titles  "^'^^  Indictment,'' and  ^^  Inquest  and  Inquisition."  r^a^o 
Stat.  24  &;  25  Vict.  c.  100,  unquestionably  refers  to  indictments :  ^ 
and  there  is  great  reason  for  requiring  tpe  cause  of  the  death  to  be  set 
forth  in  the  coroner's  inquisition  because  the  jury  may  not  have  before 
them  an  indictment  preferred  with  the  skill  employed  on  indictments 
preferred  before  the  grand  jury. 

Secondly.  Though  the  inquisition  alleges  that  the  killing  was  felonious 
it  should  also  state  when  the  act  which  caused  the  death  was  committed. 
[Blackburn,  J. — Stat.  6  &  7  Vict.  c.  88,  s.  2,  renders  that  unnecessary 
where  time  is  not  of  the  essence  of  the  offence.  You  must  argue  that 
time  is  always  of  the  essence  of  the  offence,  and  then  you  make  the 
enactment  very  inefficient.] 

Thirdly.  The  reasons  for  the  presence  of  the  coroner  during  the  yiew 
of  the  body  by  all  the  jurymen  founded  on  the  statute  de  officio  corona- 
toris,  4  Edw.  1,  st.  2,  s.  2,  are  given  in  2  Hale  P.  C.  58 :  ^'  The  coroner 
cannot  take  an  inquisition  but  upon  the  view  of  the  body,  and  if  he  doth, 
such  inquisition  is  void;  and  the  reason  is,  because  oftentimes  much  of 
the  evidence  ariseth  upon  the  view,  for  the  inquisition  ought  to  contain 
the  manner  of  his  death,  the  place,  length  and  depth  of  the  wound,  &c." 
As  far  as  regardji  the  jurisdiction  of  the  coroner,  the  body  is  part  of  the 
evidence :  Rex  v.  Ferrand,  8  B.  &  A.  260,  264  (E.  C.  L.  R.  vol.  6),  per 
Abbott,  C.  J.,  and  Best,  J.  [Cockburn,  C.  J. — In  that  case  the  jury 
had  not  a  view  of  the  body  aftei^  they  had  been  sworn  by  the  coroner 
himself,  and  therefore  the  inquisition  was  clearly  void.]  The  form  of 
oath  given  in  2  Burn  Just.,  by  Bere  and  Chitty,  p.  48,  containing  the 
words  *'  here  lying  dead,"  indicates  that  the  oath  should  be  taken  in  the 
presence  of  the  body.  In  2  '''Hawk.  P.  C.  by  Curwood,  p.  80,  r^cogg 
book  2,  ch.  9,  s.  24,  it  is  said,  ^'If  a  coroner  take  an  inquest  ^ 
after  a  body  hath  been  so  long  buried,  that  it  may  reasonably  be  pre- 
sumed that  the  view  of  it  could  be  of  no  manner  of  use  for  the  informa- 
tion of  the  jurors,  the  Court  into  which  the  inquisition  is  returned  will 
in  discretion  refuse  to  receive  or  file  it,"  citing  in  margin  *^  Rex  v.  Cau- 
sey, Hilary  3  G.  1,  Strange,  22.(a)  [Cockburn,  C.  J. — I  cannot  see  the 
reason  for  all  the  jurors  being  present  at  the  view  at  the  same  time  and 
the  coroner  with  them.  If  there  be  proof  that  a  man  has  been  shot,  I 
cannot  see  the  reason  for  a  view  of  his  body.]  The  principle,  that  the 
coroner  should  be  present  with  each  section  of  the  jury  which  views  the 
body,  is  not  altered  by  stat.  6  &  7  Vict.  c.  83,  s.  2,  which  enacts  that 
no  inquisition  found  upon  or  by  any  coroner's  inquest  shall  be  quashed 
*' because  the  coroner  and  jury  did  not  all  view  the  body  at  one  and  the 
same  instant,  provided  they  all  viewed  the  body  at  the  first  sitting  of  the 

(a)  The  CM«  U  reported  in  1  Str.  SI,  nom.  Rex  e.  Bon<l. 
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inquest."  [Blackburk,  J. — ^According  to  grammatical  construction, 
the  word  *'  all"  does  not  apply  to  the  coroner.  CockBurk,  C.  J. — If 
not,  the  word  **  coroner"  is  superfluous,  and  the  clause  ought  to  have 
mentioned  the  jury  only.] 

GocKBURN,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  dis- 
charged. 

The  first  question  is,  whether  sect.  6  of  the  recent  statute,  24  &  25 
Vict.  c.  100,  which  enacts  that  **  in  any  indictment  for  murder  or  man- 
slaughter, or  for  being  an  accessory  to  any  murder  or  manslaughter,  it 
shall  not  be  necessary  to  set  forth  the  manner  in  which  or  the  means  by 
which  the  death  of  the  deceased  was  caused,"  applies  to  an  inquisition 
*2701  ^^^^  before  a  coroner.  *I  am  of  opinion  that  it  does.  Upon  a 
•J  review  of  the  older  authorities  in  our  criminal  law,  with  refer- 
ence to  Coroners'  inquisitions,  it  is  clear  that  the  term  ''  indictment"  was 
understood  by  them  as  well  as  by  the  Legislature  to  comprehend  a  coro- 
ner's inquisition,  upon  which  a  person  might  be  put  on  his  trial  for 
murder  or  manslaughter.  The  earliest  statute  bearing  upon  the  ques- 
tion is  the  11  H.  4,  c.  9,  the  effect  of  which  was  considered  by  all  the 
Judges  in  Sir  William  Withipole's  Case,  Gro.  Car.  134.  That  statute, 
after  reciting  that  of  late  inquests  were  taken  at  Westminster  by  persons 
named  to  the  justices,  without  due  return  of  the  sheriff,  and  who  ought 
not  to  be  on  the  jury,  ^*  by  whom  as  well  many  offenders  were  indicted, 
as  other  lawful  liege  people  of  our  lord  the  King  not  guilty,"  goes  onto 
provide,  that  in  future  no  indictment  be  made  by  any  such  persons,  but 
by  inquests  of  the  King's  lawful  liege  people  returned  by  the  sheriffs. 
It  was  urged,  by  the  minority  of  the  Judges  in  the  case  referred  to, 
that  this  statute  was  made  with  reference  to  inquests  before  justices, 
and  that  no  provision  had  been  made  for  an  inquisition  before  a  coroner ; 
nevertheless  it  was  thought  by  the  majority  that  the  word  **  indictment" 
as  used  in  that  statute  applied  to  inquests  held  before  coroners.  In  stat 
2  &  3  Edw.  6,  c.  24,  s.  2,  it  is  provided,  that  an  indictment  found  by 
the  jurors  of  the  county  where  the  death  shall  happen,  whether  before 
the  coroner  or  before  the  justices,  shall  be  good  and  effectual  in  law:  an 
indictment  found  before  the  coroner  can  only  apply  to  the  finding  by  a 
coroner's  jury ;  so  that  the  statute  recognises  an  inquisition  taken  by  a 
coroner  in  a  case  of  murder  or  manslaughter  as  an  indictment.  Again, 
in  Stat.  1  &  2  P.  &  M.,  c.  18,  s.  5,  the  Legislature  applies  the  term  ^*  in- 
*2711  ^'^^^^  *  *^  ^^®  finding  of  the  jurors  upon  an  inquisition  before  a 
•J  coroner.  The  term  "  indictment"  is  used  in  the  same  sense  in 
the  passage  cited  from  2  Inst.  82 ;  and  again  at  p.  550 :  '^  Hereby  it 
appeareth,  that  by  the  common  law  the  coroner  of  the  county  could  not 
intermeddle  within  the  vierge,  but  the  coroner  of  the  vierge,  and  that  if 
be  took  an  indictment  of  the  death  of  man,  it  was  not  allowable  in  law ; 
and  so  it  is  if  the  coroner  of  the  King's  house  take  an  inditement  of  the 
death  of  man  out  of  the  vierge,  it  is  void,  and  coram  non  judice.  And 
if  an  inditement  of  the  death  of  a  man  being  slain  out  of  the  vierge,  be 
taken  before  the  coroner  of  the  King's  house,  and  the  coroner  of  the 
county,  and  so  entered  of  record,  it  is  insufficient."  This  language  of 
Lord  Coke,  that  great  authority  and  expounder  of  the  law,  with  refer* 
•nee  to  the  finding  of  the  jury  on  a  coroner's  inquisition,  sufficiently 
ahows,  independently  of  the  argument  on  the  statutes,  that  the  term  in- 
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dictment  in  its  true  legal  sense  of  the  tenn  was  properly  applicable  to  a 
finding  by  any  jury. 

In  later  legislation,  for  the  purpose  of  getting  rid  of  technicalities 
which  interfered  with  the  course  of  criminal  justice,  stat.  14  k  15  Vict. 
c.  100,  8.  4,  enacted  that  in  an  indictment  for  murder  or  manslaughter 
it  should  no  longer  be  necessary  to  state  the  cause  of  the  death  with 
particularity  of  detail.  The  term  in  sect.  4  is  'M'ndictment ;"  but  by 
the  interpretation  clause,  sect.  80,  that  is  to  be  understood  not  only  in 
its  narrower  sense,  but  to  include  an  inquisition  also.  Thus  the  law 
remained  until  the  passing  of  stat.  24  &  25  Vict.  c.  100,  which  re-enacts, 
in  sect.  6,  the  provision  of  the  4th  section  of  the  former  Act.  Unfor- 
tunately, sect.  4  of  stat.  14  &  15  Vict.  c.  100,  having  been  repealed  by 
stat.  24  &  25  Vict.  c.  95,  the  omission  to  mention  inquisition  in  sect,  d 
of  stat.  24  &  '''25  Vict.  c.  100,  gives  rise  to  the  argument  that  r^eOTo 
the  Legislature  intended  to  restore  the  old  state  of  the  law  as  to  ^ 
inquisitions  taken  before  coroners,  and  that  in  them  it  is  therefore  still 
necessary  to  set  out  the  cause  of  the  death,  which  was  rendered  unne- 
cessary by  stat.  14  &  15  Vict.  c.  100,  s.  4.  The  argument  is  plausible; 
but  I  cannot  think  that  such  was  the  intention  of  the  Legislature.  Stat. 
24  &  25  Vict.  c.  100,  does  not  recite,  nor  is  it  suggested,  that  the  alter- 
ation of  the  law  by  stat.  14  k  15  Vict.  c.  100,  had  been  productive  of 
inconvenience  or  mischief  with  reference  to  coroners'  inquisitions.  And 
there  is  no  reason  why  the  Legislature,  in  an  Act  passed  to  consolidate 
and  amend  the  statute  law  relating  to  offences  against  the  person,  should 
have  restored  those  technical  difficulties  and  embarrassments  in  the  case 
of  inquisitions  before  coroners  from  which  ordinary  indictments  are  free. 
Nor  do  I  see  the  force  of  the  argument  of  the  defendant's  counsel  that 
a  minute  statement  of  details  is  necessary,  in  the  case  of  inquisitions 
found  by  a  coroner's  jury,  because  they  may  not  have  before  them  an 
indictment  prepared  with  the  skill  employed  on  indictments  preferred 
before  the  grand  jury.  In  the  one  case  as  well  as  in  the  other  deposi- 
tions are  taken,  and  the  prisoner  knows  what  he  is  charged  with.  The 
probability  is,  that  the  interpretation  clause  found  in  stat.  14  &  15  Vict, 
c.  100,  was  considered  superfluous  and  unnecessary  by  the  framers  of 
stat.  24  &  25  Vict.  c.  100.  And  I  am  of  opinion  that,  according  to 
legislative  exposition  and  the  authority  of  text  writers,  the  word  ^'  in- 
dictment" in  sect.  6  of  the  recent  statute  needs  no  interpretation  clause 
to  make  it  apply  to  coroners'  inquisitions. 

Some  difficulty  is  presented  by  the  joint  effect  and  operation  of  stats. 
7  G.  4,  c.  64,  and  6  &  7  Vict.  c.  63.  *The  former,  which  was  r^oTa 
passed  for  improving  the  administration  of  criminal  justice,  intro-  '- 
duced  in  sect.  4  provisions  as  to  the  duties  of  coroners ;  and  in  sect.  20, 
which  remedies  some  general  mischiefs  arising  from  technicalities,  men- 
tions indictments  and  informations  generally.  If  this  section  had  stood 
alone,  there  would  have  been  no  difficulty  in  applying  it  to  coroners' 
inquisitions.  It  is,  however,  followed  by  stat.  6  &  7  Vict.  c.  83,  to  amend 
the  law  respecting  the  duties  of  coroners ;  and  sect.  2  of  the  later  sta- 
tute not  only  gets  rid  of  some  technical  objections  to  coroners'  inquisi- 
tions, but  contains  a  re-enactment  of  the  provisions  in  stat.  7  6.  4, 
c.  64,  s.  20.  A  fair  argument  has  been  founded  upon  this,  viz.,  that 
the  framers  of  the  later  enactment  must  have  been  persuaded  that 
sect.  20  of  stat.  7  6.  4,  c.  64,  did  not  embrace  the  case  of  a  coroner's 
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kiqixisition.  That  may  have  been  their  belief.  The  enactment,  how- 
ever, is  not  a  declaratory  statute ;  and  if  we  are  satisfied  independently 
of  that  enactment  that  sect.  20  of  the  former  statute  would  embrace 
a  coroner's  inquisition,  we  ought  not  to  say  that  it  does  not  because 
out  of  excessive  caution  a  statute  passed  seventeen  years  after  contaius 
an  enactment  which  was  unnecessary  if  the  word  ''indictment"  includes 
**  inquisition." 

The  objection,  that  one  of  the  jurors  viewed  the  body  separately  from 
the  others,  is  cured  by  stat.  6  &  7  Vict.  c.  83,  s.  2,  which  enacts  that 
no  inquisition  found  upon  or  by  any  coroner's  inquest  shall  be  quashed 
^'because  the  coroner  and  jury  did  not  all  view  the  body  at  one  and  the 
game  instant,  provided  they  all  viewed  the  body  at  the  first  sitting  of 
the  inquest."  The  true  construction  of  this  clause  is,  that  if  the 
*2741  ^^^^"^^  ^"^  ^  ^^®  jurors  '''view  the  body  at  the  first  sitting, 
•'  it  is  not  necessary  that  they  should  all  be  present  at  the  same 
time  when  they  view  the  body,  nor  that  the  coroner  should  be  present 
when  they  all  view  it.  It  is  important  that  the  jury  should  hear  from 
the  coroner  the  observations  which  the  state  of  the  body  may  suggest, 
but  he  sums  up  the  evidence  to  the  jury,  and  the  symptoms  which  the 
dead  body  exhibits  are  part  of  that  evidence :  it  is  not  necessary  for  the 
purposes  of  justice  that  the  observations  should  be  made  during  the 
view.  The  Legislature  intended  to  meet  the  case  where  the  body  might 
be  lying  in  one  part  of  a  building  and  the  jury  were  sitting  in  another, 
and  one  or  more  of  the  jurors  had  not  a  view  of  the  body  at  the  same 
time  as  the  others.  Here,  therefore,  all  of  the  jurors  having  been 
sworn,  and  having  seen  the  body,  and  having  heard  the  observations  of 
the  coroner,  that  which  would  have  been  a  fatal  objection  before  stat  6 
&  7  Vict.  c.  83,  is  cured  by  sect.  2. 

Blackburn,  J. — The  first  and  principal  question  is,  whether  stat.  24 
k  25  Vict.  c.  100,  s.  6,  applies  to  an  accusation  of  a  person  by  a  coroner's 
jury  on  which  he  may  be  put  upon  his  trial. 

It  is  clear,  both  upon  reason  and  the  authorities,  that  in  old  times  the 
word  *'  indictment"  included  all  charges  of  a  criminal  nature  made  upon 
oath  by  an  inquest  which  hatd  power  to  make  the  inquiry ;  although 
the  term  is  now  more  generally  understood  to  signify  such  a  charge 
when  reduced  into  writing:  Bac.  Abr.  Indictments^  p.  295.  In  all 
charges  of  felony  the  first  step  is  that  not  less  than  twelve  lawful  men 
are  sworn  to  make  inquiry ;  and  the  ordinary  case  is  that  of  the  grand 
*27^1  i^^7'  ^^^  ^^®  ^summoned  to  inquire  at  the  Assizes  into  all 
^  crimes  and  offences  which  they  are  informed  of,  or  at  the  Quarter 
Sessions  into  a  limited  number  of  crimes  and  offences,  that  is  to  say, 
such  as  the  justices  at  Quarter  Sessions  have  power  to  try ;  and  at  the 
Assizes  or  Quarter  Sessions,  as  the  case  may  be,  to  present  ofiei^ders. 
Having  been  sworn  they  make  inquiry,  and  when  they  find  a  particular 
charge,  and  that  finding  is  reduced  into  writing,  it  becomes  a  record  of 
the  Court.  In  practice,  a  written  charge  is  brought  to  them  in  die 
shape  of  a  bill,  and  if  they  adopt  it  they  do  no  more  than  write  upon 
the  back  of  it  ^'  a  true  bill ;"  but  when  it  is  put  on  record  it  purports  to 
be  in  the  present  tense,  '*  the  jurors,  &c.,  upon  their  oath  present,"  ^^  and 
80  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,"  *'and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,"  as  if 
according  to  the  practice  in  old  times,  their  presentment  and  finding 
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▼ere  verbally  stated  in  Court  and  taken  down  in  writing  and  made  a' 
record. 

The  coroner  has  a  more  limited  authority,  viz.,  to  make  inquiry  by  a 
jury  upon  the  dead  body ;  but  in  those  eases  in  which  he  has  authority 
the  proceedings  are  in  substance  the  same  as  those  before  a  grand  jury ; 
and  all  the  requisites  of  the  indictment  are  the  same ;  the  accusation 
bj  the  coroner's  jury  is  equally  an  accusation,  which  is  the  result  of 
their  opinion  of  the  evidence  adduced  before  them,  and  upon  which  a 
person  may  be  tried,  as  that  of  the  grand  jury,  and  the  judgment  upon 
the  one  is  like  a  judgment  upon  the  other.  Can  then  the  finding  of 
the  jury  upon  such  an  inquiry  before  the  coroner  be  properly  called  an 
indictment  ?  In  the  passage  cited  from  2  Inst.  82,  Lord  Coke  uses 
*language  which  clearly  shows  that  he  considered  it  an  indict-  r^oja 
ment.  It  was  so  held  in  Sir  William  Withipole's  Case,  Cro.  Car.  ^ 
134,  which  was  decided  upon  the  construction  of  stat.  11  Hen.  4,  c.  9. 
That  statute  begins  with  a  recital  describing  indictments  by  a  grand 
jury  at  Westminster,  and  statins  that  such  indictments  had  been  found 
by  improper  persons,  and  proeeeds  to  enact  that  they  should  be  annulled, 
and  further  '^  that  from  thenceforth  no  indictment  be  made  by  any  such 
persons,  but  by  inquests  of  the  King's  lawful  liege  people ;"  and  so 
forth.  No  question  seems  to  have  arisen  upon  this  statute  until  the 
time  of  Charles  I.  The  question  was  then  raised,  in  Sir  William  Withi- 
pole's  Case,  whether  it  applied  to  coroner's  inquisitions,  and  the  majority 
of  the  Judges  held  that  it  did.  The  minority  did  not  say  that  the  word 
^^ndictment"  was  not  large  enough  to  include  a  coroner's  inquisition, 
bat  said  (and  if  the  matter  were  res  Integra  I  should  think  their  reasons 
of  great  force)  that  because  the  recital  of  the  statute  begins  with  inquests 
before  the  justices,  and  mentions  denomination  to  the  sheriff  or  bailiff 
of  the  franchise,  whereas  an  inquisition  before  the  coroner  is  to  be  made 
.by  the  bailiffs  or  constables  of  the  four  next  adjacent  villages  in  pursu* 
ance  of  stat.  4  Edw.  1,  st.  2,  and  no  challenge  can  be  made  of  any  of 
the  inquest  before  coroners,  the  meaning  of  the  word  was  cut  down  to  a 
finding  by  the  grand  inquest.  That  view  was  not  adopted  by  the  ma- 
jority, but  it  shows  that  in  the  opinion  of  all  the  Judges,  the  word 
^^  indictment"  is  large  enough  to  apply  to  a  coroner's  inquisition  as  well 
as  to  the  indictment  of  a  grand  jury. 

I  pass  to  the  question,  the  only  one  on  which  I  have  had  any  doubt, 
whether  the  word  is  used  in  stat.  24  &  *2S  Vict.  c.  100,  s.  6,  in  1-41077 
a  restricted  sense?  No  doubt,  in  common  talk,  'indictment"  ^ 
does  not  mean  '^  inquisition,"  and  if  the  Legislature  had  indicated  that 
they  used  it  in  that  limited  sense  it  would  not  apply  to  a  coroner's  inqui- 
sition. But  on  the  whole  I  think  that  there  is  not  enough  to  show  that 
the  Legislature  intended  to  exclude  such  inquisitions  from  the  operation 
of  the  statute.  The  statute  applies  to  the  whole  criminal  procedure : 
many  persons  think,  and  I  am  one  of  them,  that  the  sooner  the  practice 
of  putting  a  person  upon  his  trial  on  a  coroner's  inquisition  is  altered 
the  better ;  but  that  is  no  reason  for  laying  traps  for  making  such  inqui- 
sitions bad.  And  when  the  Legislature  were  removing  objections  taken 
upon  technical  grounds,  I  should  expect  to  find  that  they  would  remove 
them  in  the  case  of  inquisitions  as  well  as  in  the  case  of  indictments. 
An  opinion  seems  to  have  been  entertained  that  the  word  ''  indictment" 
in  stat.  7  G.  4,  c.  64,  s.  20,  did  not  apply  to  coroners'  inauisitions^ 
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because,  in  sect.  4,  the  word  *^  inquisition"  is  used  separately ;  bat  that 
is  not  a  declaratory  Act,  and,  in  the  absence  of  any  judicial  decision  on 
sect.  20,  I  think  it  would  apply  to  such  inquisitions.  As,  however,  the 
doubt  existed.  Lord  Campbell  thought  it  worth  while,  in  framing  stat. 
14  &  15  Vict.  c.  100,  to  introduce  the  interpretation  clause,  sect.  SO; 
and  it  would  have  been  better  if  the  framer  of  the  recent  Act,  24  k  25 
Vict.  c.  100,  had  used  the  same  precaution.  But  the  object  of  the  Act 
applies  equally  to  each ;  and  we  are  bound  to  hold  that  sect.  6  applies 
to  indictments  and  accusations  by  coroners'  inquisitions  as  well  as  to 
those  found  by  the  grand  jury. 

On  the  third  point  I  agree  perfectly  with  the  Lord  Chief  Justice. 
*2781  ^^  opinion  was  expressed  in  Rex  v.  *Ferrand,  3  B.  &  A.  260 
•^  (E.  C.  L.  R.  vol.  5),  that  in  order  to  make  an  inquisition  valid, 
the  coroner  and  jury  must  both  view  the  body  at  the  same  time ;  but 
the  language  of  stat.  6  &  7  Vict.  c.  88,  s.  2,  could  not  be  more  express 
if  this  opinion  had  been  before  the  mind  of  the  Legislature.  Therefore 
this  objection  is  cured. 

The  second  point  was  either  answered  or  given  up  during  the  argu- 
ment. 

Shee,  J. — We  have  to  put  a  construction  upon  the  word  "  indictment" 
in  stat.  24  &  25  Vict.  c.  100,  s.  6,  which  is  in  effect  the  same  enactment 
as  stat.  14  &  15  Vict.  c.  100,  s.  4.  In  the  earlier  statute  there  is  an 
interpretation  clause  which  has  not  found  its  way  into  the  later ;  and  it 
has  been  strongly  contended  that  for  that  reason  the  word  ^^  indictment" 
in  the  latter  is  to  be  remitted  to  the  meaning  which  the  Legislature  is 
said  to  have  attached  to  it  in  stat.  6  &  7  Vict.  c.  88,  and  not  construed 
BO  as  to  include  a  coroner's  inquisition.  The  argument  of  the  defend- 
ant's counsel  was  founded  on  this,  that,  in  all  the  statutes  in  which  the 
word  ''  indictment"  has  been  used  to  apply  to  coroners'  inquisitions,  it 
meant  the  accusation  and  not  the  instrument  containing  the  accusation; 
and  that,  as  in  stat.  24  k  25  Vict.  c.  100,  s.  6,  the  word  has  reference 
to  the  instrument  itself,  it  must  be  limited  to  indictments  found  by  the 

fraud  jury.  But,  in  stats.  2  &;  8  Edw.  6,  c.  24,  s.  2,  and  1  &  2  P.  & 
[.  c.  10,  s.  5,  the  word  is  used  as  meaning  the  written  instrument. 
And  in  modern  times  we  find  that  for  ten  years  from  the  passing  of  stat. 
*2791  ^^  ^  ^^  Vict.  c.  100,  the  word  was  understood  and  "^taken  to 
-J  mean  both,  and  therefore  on  the  statutes  alone  I  should  find  it 
impossible  to  come  to  any  other  conclusion  than  that  in  stat.  24  &  25 
Vict.  c.  100,  s.  6,  the  word  ^^  indictment"  must  have  the  same  extensive 
meaning  as  it  had  for  ten  years  before. 

Moreover,  when  we  look  at  the  text  books  we  find  that  the  word 
^*  indictment"  frequently  means  the  written  instrument  as  well  as  an 
accusation.  In  2  Hale  C,  c.  19,  p.  153,  ^^  The  several  kinds  of  pre- 
sentments, inquisitions  and  indictments  in  matters  capital"  are  distin- 
guished. 1.  In  relation  to  the  Courts  or  jurisdictions  where  they  are 
made : — ^^  Some  are  in  the  leet,  some  in  the  sheriff^s  Turn,  some  before 
the  coroner,  some  before  justices  of  peace,  justices  of  oyer  and  terminer, 
eaol  delivery.  King's  Bench:"  there  the  word  ^'indictment"  means  the 
instrument  containing  the  accusation.  In  2  Hawk.  P.  C,  by  Curwood, 
p.  291,  book  2,  ch.  25,  s.  6,  a  man  is  said  to  be  indicted  on  an  inquisi* 
tion  found  by  a  coroner's  jury,  and  the  written  instrument  is  called  an 
indictment. 
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As  to  the  other  objection,  I  agree  that  it  is  answered  by  the  words 
of  Stat.  6  &  7  Vict.  c.  88,  s.  2;  for  the  word  ^^jarjr*'  means  the  jarymen 
or  jorora.  Bale  discharged. 
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Habeat  corpus  ad  Mubjiciendum.^^ Foreign  domini&n  of  CVotmi  •— 25  S  26  Vict,  c.  20| 
s.  1. — /We  o/  Man, — House  of  Keys, — CommitmeiU  for  eoniempt, 

SUt  25  a  26  Viet  c.  20,  s.  1,  eiifteU»  that  no  writ  of  babeaf  eorpns  sball  itana  "iBto  any 
eolony  or  foreign  dominion  of  tba  Grown  wbara  Her  Migeftj  baa  a  lawfollj  eatabliabed  Court 
or  Coorts  of  jnatice  baring  aotboritj  to  grant  and  itfue  tbe  said  writ,  and  to  intnra  tbe  dn« 
•zeeaiion  tbereof  tbrongbont  sncb  colony  or  dominion."  In  an  act  paaned  in  tbe  Itle  of  Man 
in  1917,  "for  altering  and  amending  tbe  eriminal  law  in  tbe  laid  Ifia/'  ia  tbe  following  pro- 
Tito  :  <*  tbat  notbing  berein  contained  sball  extend  or  be  eonstroed  to  extend  to  affeet,  abridge^ 
or  alter  the  power  of  Coarta  of  justice  and  magistrates  to  poniab  contempts  as  formerly  aceus* 
tomed ;  and  that  tbe  House  of  Keys,  tbe  Clerk  of  tbe  Rolls,  and  tbe  Registrars  of  tbe  Eoclesl- 
astieal  Courts,  wben  in  tbe  execution  of  their  respectire  offices,  bare  and  shall  bare  tbe  power 
of  pnnishing  contempts  in  like  manner  as  any  Court  or  magistrate  within  the  said  Isle." 

1.  Held,  thst  tbe  Isle  of  Man  is  not  a  /ortign  dominion  Of  tbe  Crown,  and  therefore  a  writ 
of  habeaa  eorpaa  ad  snbjicienduffl  Issues  to  it,  notwithstanding  stat  25  a  20  Viet,  e.  20,  s.  1. 

2.  Qumrt,  whether  a  eolony  or  foreign  dominion  of  the  Crown,  in  which  there  is  n  Court 
baring  authority  to  issue  a  writ  similar  in  its  nature  and  effect  to  tbe  writ  of  habeas  corpus, 
is  within  tbat  atatute  ? 

3.  Held,  thnt  the  House  of  Keys  as  n  legislatire  body  has  not  inherent  power  to  commit  for 
contempt;  and  that  Tbe  Manx  Act  of  1817  did  not  gire  anch  power  to  it  wben  acting  in  iti 
legislatire  enpaolty. 

In  this  Term  Wehby  obtained  a  rale,  caUing  upon  Noel  Qillett,  gaoler 
of  the  gaol  of  Castle  Rushen  in  the  Isle  of  Man,  to  show  cause  why  a 
writ  of  habeas  corpus  ad  subjiciendum  should  not  issue  directed  to  him, 
commanding  him  to  have  before  this  Court  the  body  of  James  Brown, 
together  with  the  day  and  cause  of  his  taking  and  detainer.  The  appli- 
cant had  been  committed  to  the  gaol  of  Castle  Rushen  under  the  follow^ 
ing  warrant : — 

"Lie  of  Man  )  House  of  Keys,  16th  March,  1864,  by  adjournment 
to  wit.  f  from  the  15th  March  inst.  Wbireas  it  has  been  resolved 
by  this  House  that  certain  libellou^and  scandH^Qs  paragraphs  published 
in  the  newspaper  called  The  Isle  of  Man  Times  and  General  *Ad-  r^iooi 
Tertiser  on  the  27th  day  of  February  last,  and  incorporated  with  ^• 
what  purports  to  be  a  report  of  the  proceedings  of  this  House,  and  also 
a  certain  libellous  and  scandalous  article  published  in  the  said  newspaper 
on  the  5th  day  of  March  instant  and  headed  *  The  House  of  Keys  and 
the  Town  Commissioners,'  and  also  a  certain  other  libellous  and  scanda- 
lous article  published  in  the  newspaper  on  the  12th  day'  of  March 
instant,  and  headed  ^  The  House  of  Keys  and  the  Town  Commissioners,' 
are  a  contempt  of  this  House  and  a  breach  of  its  privHeges.  And 
whereas  it  having  been  resolved  and  ordered  by  this  House  that  James 
Brown,  of  the  town  of  Douglas,  the  printer  and  puMisher  of  the  said 
newspaper,  be  summoned  to  attend  at  the  bar  of  this  House  on  this 
Wednesday,  the  16th  day  of  March  instant,  at  the  hour  of  11  o'clock 
in  the  forenoon,  to  answer  for  such  contempt  and  breach  of  privileces 
of  this  House;  and  the  said  James  Brown  accordingly  this  day  attended 
at  the  bar  of  this  House,  and  having  in  the  first  instance  called  upon 
this  House  to  prove  that  he  ia  the  printer  and*  publisher  of  the  said 
,   B.  a  8.,  VOL.  V. — 11 
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newspaper,  but  having  subseqaently  admitted  at  the  said  bar  that  he  is 
the  printer  and  publisher  of  the  said  newspaper  and  of  the  said  para- 

graphs  and  articles :  It  is  therefore  herebj  resolved  that  the  said  James 
rown,  by  the  publication  of  the  said  libellous  and  scandalous  para- 
graphs and  articles  in  the  said  newspaper  during  the  present  Session  of 
this  House,  is  guilty  of  a  contempt  of  this  House  and  a  breach  of  its 
privileges,  and  it  is  therefore  hereby  resolved  and  ordered  that  the  said 
James  Brown  be  forthwith  arrested  and  committed  a  prisoner  to  the 
gaol  of  Castle  Rushen,  there  to  remain  for  the  space  and  term  of  six 
calendar  months,  and  that  the  body  of  the  said  James  Brown  be  kept 
*2821  ^°  ^^^  ^^^  *gaol  by  the  gaoler  thereof  for  and  during  the  said 
^  space  and  term  of  six  calendar  months  from  the  day  of  his  im- 
prisonment under  this  warrant." 

The  warrant  was  signed  by  the  Speaker  and  twenty  other  members 
of  the  House,  and  was  directed  ''  To  the  chief  and  other  constables  and 
the  gaoler  of  Castle  Rushen  and  whom  this  may  concern." 

Robert  John  Moore,  a  member  and  secretary  of  the  House  of  EeySi 
and  an  advocate  practising  at  the  bar  of  the  Isle  of  Man,  and  John 
Moore  Jeffcott,  a  member  of  the  said  House,  and  an  advocate  practising 
at  the  bar  of  the  said  island,  deposed  that  they  were  acquainted  with 
the  constitution  and  practice  of  that  House  and  conversant  with  the 
laws  of  the  island.  **  The  House  of  Keys  is  the  lower  branch  of  the 
Court  of  Tynwald,  which  consists  of  the  Governor  or  Lieutenant  Gover- 
nor and  the  council  (forming  one  branch),  and  the  House  of  Keys ;  and 
Her  Majesty  and  the  said  Court  of  Tynwald  form  the  Legislature  of  the 
island.  The  said  House  has  also  judicial  functions  in  cases  of  appeal 
from  the  verdicts  of  juries.  The  said  House  of  Keys  exercises  its  legis- 
lative functions  separate  and  apart  from  the  upper  branch  of  the  said 
Court." 

The  House  is  assembled  for  the  transaction  of  business  by  the  precept 
of  the  Governor  (or  Lieutenant  Gk)vernor)  issued  to  the  several  coroners 
of  the  island,  ana  such  House  was  duly  assembled  at  their  usual  place 
of  meeting  in  Castletown^  on  the  26th  November,  1863,  for  the  purpose 
of  transacting  legislative  business,  the  following  being  a  copy  of  the 
precept  issuea  by  His  Excellency  Henry  Brougham  Loch,  Esq.,  Lieu* 
tenant  Governor,  for  that  purpose  to  one  of  the  coroners.  '^  You  are 
4,000-1  hereby  ordered  and  required  to  give  personal  notice  to  such  of  *the 
-^  members  of  the  House  of  Keys  as  reside  within  your  sheading  to 
meet  at  their  house  in  Castletown,  on  Thursday,  the  26th  day  of  rfo- 
▼ember  instant,  at  11  o'clock  in  the  forenoon,  to  consider  The  Isle  of 
Man  Disafforestation  (Compensation)  Bill,  and  such  other  matters  as 
may  then  and  there  be  laid  before  them.  And  after  such  summons  has 
been  given  you  are  to  return  proper  certificates  thereof,  together  with 
this  precept,  to  the  Rolls  OflSce,  on  or  before  the  said  day.  Given  st 
Castle  Rushen,  the  19th  day  of  November,  1863.  (Signed),  Henry  B. 
Loch.  To  the  Coroner  of  Glenfaba  Sheading."  *'The  said  House, 
when  assembled,  has  power  to  adjourn>  its  sittings  from  time  to  time, 
and  such  House  does  not  require  the  consent  of  the  Lieutenant  Grover- 
nor  to  such  adjournment,  nor  does  the  Lieutenant  Governor  in  anywise 
prescribe  to  the  Keys  the  day  to  which  they  may  adjourn,  nor  adjourn 
them«"  The  House,  on  the  26th  November,  1863,  adjourned  until  the 
4th  Daeembeiv  1863,  on  which  day  it  again  adjourned  to  the  23d  Feb- 
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rotrj,  1864.  The  House  again  met  on  that  day,  and  sat  from  day  to 
day  until  the  26th  February,  the  sitting  having  been  duly  adjourned 
from  day  to  day,  and  on  the  last  mentioned  day  the  House  was  adjourned 
until  the  15th  March.  The  House  met  on  that  day  and  sat  from  day  to 
A\j  until  the  18th  March,  the  sittings  having  been  duly  adjourned  from 
day  to  day,  and  on  the  last  mentioned  day  the  House  was  adjourned  to 
the  12th  April,  on  which  day  and  on  the  following  day  the  House  sat, 
and  on  the  latter  day  the  House  adjourned  to  the  26th  April.  The 
House  met  on  the  last  mentioned  day,  and  adjourned  from  day  to  day 
until  the  28th  April,  and  at  its  rising  it  was  further  adjourned  to  the 
7th  June,  1864,  the  business  before  the  House  not  having  been  finished. 

*The  Session  of  the  House  terminates  on  the  completion  of  r^ooj 
the  business  before  it,  when  no  further  adjournment  takes  place.  ^ 
The  present  Session  of  the  House  commenced  on  the  26th  November, 
1863,  and  has  been  duly  continued  by  adjournment  from  time  to  time 
as  hereinbefore  mentioned,  and  such  Session  has  not  yet  terminated. 
During  such  Session  of  the  House  part  of  the  business  brought  before 
it  was  a  bill  for  the  improvement  of  the  town  of  Douglas.  ^^  All  orders 
and  proceedings  of  the  said  House  of  Keys  made  within  the  authority 
or  jurisdiction  of  the  House  are  by  the  law  of  the  said  Isle  valid  as 
orders  and  proceedings  of  the  said  House  if  signed  by  thirteen  members 
thereof." 

James  Gell,  an  advocate  practising  at  the  bar,  and  well  acquainted 
with  the  law,  practice  and  procedure  of  the  Courts  of  the  Isle  of  Man, 
deposed,  ^*  that  in  the  said  island  there  is  a  lawfully  established  Court 
of  Her  Majesty  the  Queen,  called  ^  The  Staff  of  Government,*  which 
has  authority  to  grant  and  issue  a  writ  or  order  by  which  any  person 
whose  liberty  is  restrained  in  the  said  island  in  a  common  gaol  or  other- 
wise, whether  it  be  for  a  criminal  or  civil  cause,  can  have  his  body 
removed  into  such  Court ;  and  such  Court  has  authority  to  examine  the 
legality  of  the  imprisonment  or  detention  of  such  person,  and  to  dis- 
cbarge him  if  illegally  imprisoned  or  detained,  and  that  the  said  Court 
has  authority  to  insure,  and  can  insure,  the  due  execution  of  such  writ 
or  order  throughout  the  said  island :  and  that  such  writ  or  order,  and 
the  proceedings  thereon,  are  in  their  nature  and  effect  like  a  writ  of 
habeas  corpus,  commonly  called  a  writ  of  habeas  corpus  ad  subjiciendum, 
issued  in  England,  and  the  proceedings  thereon;  and  that  the  said 
Court  on  su'ch  proceedings  *has  authority  to  decide,  and  is  r^ogg 
bound  on  application  being  made  to  it  to  decide,  on  the  legality  ^ 
of  any  such  imprisonment  or  detention,  and  to  discharge  any  person 
illegally  imprisoned  or  detained  in  the  said  island ;  and  that  an  appeal 
lies  to  Her  Majesty  in  council  from  the  decision  of  the  said  Court  on 
the  legality  of  any  such  imprisonment  or  detention." 

In  an  Act  of  Tynwald,  promulgated  in  the  year  1817,  intituled  '^  An 
Act  for  altering  and  amending  the  criminal  law  of  the  said  island,"  it  is 
enacted,  sect.  81,  *'that  the  malicious  striking  and  making  affray  in 
any  of  the  Courts  of  justice  of  the  island,  or  the  using  threatening  and 
teproachfnl  words  to  the  Judce  or  Court,  the  Judge  or  Court  being 
then  sitting,  is  and  shall  be  held  to  be  a  misdemeanor,  and  punishable 
by  fine  and  imprisontnent." 

Sect  82.  ^<  That  the  wilfully  obstructing  any  oflioer  or  other  person 
in  the  execution  of  lawful  process,  or  the  wilful  forbearance  and  negleol 
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of  anj  coroner,  constable,  or  other  officer  to  execute  any  writ,  prooesa, 
warrant  or  other  legal  instrument  lodged  in  his  hands  for  the  purpose 
of  being  duly  executed ;  that  the  breaking  prison  by  a  person  lawfully 
imprisoned ;  that  the  forcibly  rescuing  or  attempting  to  rescue  a  person 
who  shall  be  lawfully  imprisoned ;  that  the  escaping  or  attempting  to 
escape  by  a  person  lawfully  arrested ;  that  the  voluntarily  permitting  or 
negligently  suffering  a  person  to  escape,  who  shall  be  lawfully  arrested 
or  confined,  or  the  wilfully  permitting  by  any  coroner,  constable,  or 
other  officer,  of  any  person  or  persons  to  be  at  large,  when  such  person 
or  persons  may  and  ought  to  be  arrested  and  taken  by  such  coroner, 
^QQg-|  constable,  or  other  officer,  are  and  shall  be  severally  held  to  be 
-I  '^'misdemeanors,  punishable  by  fine  and  imprisonment:  Provided 
always,  and  be  it  further  enacted  and  declared,  that  nothing  herein 
contained  shall  extend  or  be  construed  to  extend  to  affect,  abridge,  or 
alter  the  power  of  Courts  of  justice  and  magistrates  to  punish  contempts 
as  formerly  accustomed ;  and  that  the  House  of  Keys,  the  Clerk  of  the 
Rolls,  and  the  Registrars  of  the  Ecclesiastical  Courts,  when  in  the 
execution  of  their  respective  offices,  haVe  and  shall  have  the  power  of 
punishing  contempts  in  like  manner  as  any  Court  or  magistrate  within 
the  said  Isle,"(<>)  which  proviso  has  not  been  repealed,  and  is  still  the 
law  of  the  island. 

In  an  Act  passed  in  the  year  1787  is  the  following  proviso:  **And 
that  Courts  of  justice  and  magistrates  doing  the  duty  of  their  offices 
shall  have  and  continue  the  power  of  committing  and  fining  any  person 
or  persons  of  contemptuous  behaviour  insulting  or  abusing  them  or  any 
of  them  in  the  execution  of  their  duty  according  as  the  nature  of  the 
offence  shall  demerit,"  which  proviso  has  not  been  repealed,  and  is  still 
the  law  of  the  island. 

^^  Courts  of  justice  in  the  said  Isle  have  and  exercise  the  power  of 
punishing  by  fine  and  imprisonment,  or  by  either,  for  contempts ;  and 
whether  such  contempt  be  committed  in  the  actual  presence  of  the  Court 
or  noti" 

The  grounds  on  which  the  rule  was  moved  for  were : — First,  That 
the  House  of  Keys  as  a  legislative  body  had  no  power  to  commit  for 
contempt.  Secondly,  That  such  a  power,  if  it  existed,  could  not  be 
^207-1  exercised  for  '^'a  contempt  during  the  recess  after  prorogation. 
-^  Thirdly,  That  the  commitment  was  bad,  being  for  a  time  certain, 
viz.,  for  six  calendar  months. 

The  affidavits  in  opposition  to  the  rule  did  not  show  that  the  House 
of  Keys  as  a  legislative  body  had  ever  before  exercised  the  power  to 
commit  for  contempt. 

Melligh  and  Kemplay  showed  cause. — The  first  question  is,  whether 
the  Court  has  power  to  send  a  writ  of  habeas  corpus  to  the  Isle  of  Man. 
Stat.  25  &  26  Vict.  c.  20,  which  was  passed  in  consequence  of  such  a 
writ  having  been  sent  to  Canada  in  Anderson's  Case,  80  L.  J.  Q.  B. 
129,  7  Jur.  N.  S.  122,  enacts,  sect.  1,  '*  No  writ  of  habeas  corpus  shall 
issue  out  of  England,  by  authority  of  any  judge  or  Court  of  justice 
therein,  into  any  colony  or  foreign,  dominion  of  the  Crown  where  Her 
Majesty  has  a  lawfully  established  Court  or  Courts  of  justice  having 

(a)  TheM  aoMtments  are  eontained  in  «  Tbe  Lex  Soripta  of  tbe  lale  of  Man,  oomprahaadUif 
«he  AnoieDt  Ordinances  and  Statute  Laws,*'  Donglae,  1S19;  whieh  book  was  referred  to  is  the 
•fidarit  of  Jamea  GeU,  adyooate. 
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authority  to  grant  and  issue  the  said  writ,  and  to  insare  the  due  execu* 
tion  thereof  throughout  such  colony  or  dominion."  In  Crawford's  Case, 
13  Q.  B.  618  (E.  C.  L.  R.  vol.  66),  this  Court  seemed  to  think  that 
before  stat.  6  G.  8,  c.  26,  by  which  the  rights  of  sovereignty  in  the  Isle 
of  Man  were  vested  in  the  Crown  of  England,  this  writ  would  not  run 
into  that  island.  [Cogkburn,  C.  J. — The  Isle  of  Man  is  within  the 
four  seas.  Blackburn,  J. — In  stat.  25  k  26  Vict.  c.  20,  s.  1,  the 
epithet  ^^  foreign"  is  prefixed  to  "  dominion"  for  the  purpose  of  distin- 
guishing the  Channel  Islands  and  the  Isle  of  Man  from  ^laIta,  Gibraltar 
or  India.  WeUby^  for  the  applicant. — In  Rex  v.  Cowle,  2  Burr.  834, 
856,  Lord  Mansfield  distinguishes  between  foreign  dominions  to  which 
the  Court  has  no  power  to  send  any  writ,  as  Scotland  and  the  Electorate, 
and  those  to  which  this  writ  may  be  sent,  as  Ireland,  *the  Isle  r^eOQQ 
of  Man,  the  plantations,  and  the  Channel  Islands.  Mbllor,  J.  ^ 
— He  puts  the  Isle  of  Man  on  the  same  footing  as  the  plantations,  which 
are  clearly  not  within  stat.  25  k  26  Vict.  c.  20,  s.  1.]  Before  stat.  5 
6.  3,  c.  26,  it  was  not  governed  by  English  laws ;  and  in  regard  to  bills 
of  exchange  it  was  treated  as  foreign  until  The  Mercantile  Law  Amend- 
ment Act,  1856,  19  k  20  Vict.  c.  ^7,  which,  by  sect,  7,  includes  among 
inland  bills  those  drawn  in  or  upon  any  person  resident  in  the  Isle  of 
Man ;  also  it  is  not  part  of  the  United  Kingdom  within  sect.  24  of  The 
Bankruptcy  Act,  5  &  6  Vict.  c.  122 ;  Davison  v.  Farmer,  6  Exch.  242. 
[Cogkborn,  C.  J. — The  Habeas  Corpus  Acts,  81  Car.  2,  c.  2,  s.  11,  and  56 
G.  3,  c.  100,  ss.  1,  5,  mention  the  *^  dominion  of  Wales"  without  the 
adjunct  ** foreign,"  which  shows  the  distinction  between  "dominion" 
and  **  foreign  dominion"  of  the  Crown.]  As  soon  as  a  dominion  of  the 
Grown  has  its  own  Legislature  and  Courts,  it  becomes  a  foreign  domi- 
nion as  distinguished  from  a  colony. 

Secondly.  The  Staff  of  Government  in  the  Isle  of  Man  is  a  Court 
having  authority  to  issue  a  writ  which  is  in  the  nature  of  and  has  sub- 
stantially the  same  effect  as  the  writ  of  habeas  corpus.  Stat.  25  k  26 
Yict.  c.  20,  s.  1,  was  not  intended  to  be  confined  to  colonies  or  dominions 
of  the  Crown  in  which  there  were  Courts,  according  to  the  common  law 
of  England,  having  authority  to  issue  a  writ  of  habeas  corpus  strictly  so 
called.  This  appears  from  sect.  2,  which  provides  that  the  Act  shall 
not  affect  or  interfere  with  any  right  of  appeal  to  the  Queen  in  council, 
for  an  appeal  lies  from  the  order  of  the  3taff  of  Government  to  the  Privy 
Council ;  whereas  there  is  no  appeal  from  the  decision  of  one  of  the 
superior  Courts  at  Westminster  granting  or  refusing  a  writ  of  habeas 
*corpus.  [Shbb,  J. — In  Be  The  Justices  of  the  Supreme  Court  r^iogQ 
of  Judicature  at  Bombay,  1  Knapp  P.  C.  C.  1,  the  question,  ^ 
irhether  the  Supreme  Court  of  Bombay,  established  under  Boyal  charter, 
had  the  same  power  of  issuing  the  writ  of  habeas  corpus  which  this  Court 
has,  was  discussed.] 

Thirdly.  The  House  of  Keys  had  power  to  commit  for  this  contempt.^ 
At  the  time  when  the  libel  was  published,  the  House  was  in  Session, 
which  continued,  subject  to  a  short  adjournment,  up  to  the  time  of  the 
committal.  A  legislative  body  does  not  possess,  as  a  legal  incident,  the 
power  to  commit  for  contempt  committed  out  of  the  House ;  Kielley  v. 
Carson,  4  Moo.  P.  C.  C.  68,(a)  overruling  Beaumont  v.  Barrett,  1  Id. 
59 ;  but  the  House  of  Keys  has  that  power  by  the  Manx  Act  passed  in 

tn)  Se0  ftlfo  Fmton  v.  HamptOD,  11  Moo.  P.  C.  C.  347. 
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1817.  It  18  like  the  House  of  Lords,  which  has  two  fmietionsy  legisla- 
tive and  judicial,  and  the  power  to  commit  for  contempt  belongs  to  it 
generally.  [Blackburn,  J. — The  House  of  Lords,  when  sitting  legis- 
latively, has  that  power  by  prescription ;  when  the  Lords  are  sitting  as 
a  judicial  body  they  have  it  in  their  own  right.  Webby. — Sir  Edward 
Coke  explains  the  title  "  House  of  Keys"  in  4  Inst.  284,  **  if  any  case 
be  ambiguous  and  of  greater  weight,  it  is  referred  to  12,  which  they  call 
claves  insulse,  the  Keyes  of  the  Island,"  because  they  unlock  the  law. 
GoGKBURN,  C.  J. — Sect.  82  of  the  local  Act  has  reference  to  the  House 
of  Keys  in  its  judicial  capacity.]  As  a  Court  of  justice,  it  would  have 
that  power  without  statute,  and  tnerefore  it  must  have  been  intended  in 
its  legislative  capacity.  [Cogkburn,  C.  J. — It  may  have  been  men- 
*2901  ^'^^^^  '^  '^  judicial  *capacity  because  it  is  a  Court  having  extra- 
-■  ordinary  and  anomalous  powers.! 

WeUby  and  Milward^  in  support  of  the  rule,  were  not  called  upon. 

Cockburn,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  made 
absolute. 

The  first  question  arises  upon  a  preliminary  objection  taken  to  the 
jurisdiction  of  the  Court  to  issue  the  writ  of  habeas  corpus,  by  reason 
of  the  recent  statute  25  ^  26  Vict.  c.  20.  [His  Lordship  read  sect.  1.] 
It  is  said  that  this  enactment  applies  in  the  present  ease,  because  it  is 
proposed  to  issue  the  writ  into  the  Isle  of  Han,  and  the  Isle  of  Man  is  a 
loreign  dominion  of  the  Crown.  It  is  true  that  the  Isle  of  Man  does 
not  form  part  of  the  realm  of  England ;  but  the  question  remains,  whe- 
ther it  is  part  of  the  foreign  dominions  of  the  Crown.  I  think  that  it  is 
part  of  the  dominions  of  the  Crown,  but  not  of  the  foreign  dominions 
of  the  Crown.  I  assume  that  the  Legislature,  in  adding  the  term 
^'  foreign,"  meant  to  distinguish  between  those  countries  properly  called 
^^  dominions  of  the  Crown"  and  those  properly  called  **  foreign  dominions 
of  the  Crown."  It  is  not  necessary  to  lay  down  any  precise  line  of 
demarcation  between  a  "dominion"  and  a  "  foreign  dominion ;"  though 
I  understand  the  term  "  foreign  dominion"  to  mean  a  country  which  at 
some  time  forme<l  part  of  the  dominions  of  a  foreign  state  or  potentate, 
but  which  by  conquest  or  cession  has  become  a  part  of  the  dominions 
of  the  Crown  of  England. 

*2911  ^^^  ^^'^  ^^'^  ^^  always  been  in  feudal  subjection  *to  the 
-■  Crown  of  England,  although  not  immediately  under  the  Crown, 
because  it  had  a  king  of  its  own.  In  Com.  Dig.  Navigation  (F.  2),  the 
learned  author  treats  largely  of  the  Isle  of  Man ;  he  says,  "  The  ble 
of  Man  was  anciently  governed  by  its  own  king,  who  was  subject  to  the 
King  of  England."  And  when  this  matter  was  before  the  Court  of 
Chancery,  in  Bishop  of  Sodor  and  Man  v.  Earl  of  Derby,  2  Yes.  Sen. 
887,  Lord  Hardwicke  said,  p.  850,  "It  appears,  from  what  is  laid  before 
me,  especially  under  this  grant  and  Act  of  Parliament,  7  Jao.  1,  that 
Lord  Derby  as  devisee  (for  so  only  can  he  olaim>  has  not  a  title  to  the 
Isle  and  dominion  of  Man.  As  to  the  points  taking  in  very  large  and 
diflfusive  learning  I  shall  not  determine,  but  touch  upon  them.  Idany 
things  are  admitted  on  both  sides;  that  Man  is  not  part  of  the  reain 
of  England ;  parcel  only  of  the  King's  Crown  of  England ;  a  distinct 
dominion  now  under  the  King's  grants,  and  so  ever  since  from  a  long 
time  past  granted ;  held  as  a  feudatory  dominion  by  liege  homage  of  the 
Kings  of  England ;  the  laws  of  England  therefore  as  such  extend  not 
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to  it,  nrither  the  oommon  or  statute  law,  unleas  expreBsly  named,  or 
some  neceseaiy  conaeqaence  resulting  from  it.  But  notwithstanding 
that  it  was  an  estate  and  dominion  in  the  King  of  England,  not  parcel 
of  his  realm,  but  of  his  Crown,  which  he  could  grant  under  his  Great 
Seal,  and,  as  said  in  Anderson,  2  Anders.  115,  116,  could  be  granted 
by  him  in  no  other  manner ;  because  the  Great  Seal  of  England  ope* 
rates  in  all  the  dominions,  not  only  parcel  of  the  realm  but  of  the 
Crown :  the  King  therefore  can  grant  lands  in  Ireland  and  the  r^tOM 
*plantation8,  Jersey  and  Guernsey,  under  the  Great  Seal  of  ■- 
Eneland,  because  part  of  his  Grown."  So,  in  Crawford's  Case,  13  Q.  B. 
61S  (E.  0.  L.  R.  vol.  66),  Patteson,  J.,  speaking  of  the  Isle  of  Man, 
says,  p.  625,  ^*  As  at  present  advised,  I  am  inclined  to  think  that  a  writ 
of  habeas  corpus  ad  subjiciendum  will  run  into  the  Isle  of  Man,  since 
Stat  5  G.  8,  c.  26,  whatever  might  have  been  the  law  before  that  Act. 
The  passage  cited  from  Com.  Die.  Navigatum  (F.  2)  refers  to  the  state 
of  things  prior  to  the  statute.  In  Bishop  of  Sodor  and  Man  v.  Earl  of 
Derby,  2  Ves.  Sen.  887,  351,  it  was  said  that,  although  at  the  time, 
namely,  1751,  the  Isle  of  Man  was  not  part  of  the  realm,  it  was  part 
of  the  King's  dominions,  being  a  feudatory  of  the  King,  and  held  by 
li^e  homage.  It  had  been  granted  by  James  I.  to  the  Earl  of  Derby, 
yet  not  as  independent  of  the  King,  for  the  King  was  in  some  way  the 
superior  lord ;  and  it  was  therefore  considered  that  the  question  which 
had  arisen  there,  between  the  Duke  of  Athol  and  the  Earl  of  Derby^ 
night  be  discussed  in  the  English  Court  of  Chancery  if  no  other  juris* 
diction  were  affirmatively  shown."  These  authorities  satisfactorily  estab- 
lish that  the  Isle  of  Man,  although  not  part  of  the  realm  of  England, 
is  part  of  the  dominions  of  the  Crown,  and  has  from  the  earliest  times 
been  held  in  immediate  feudal  subjection  to  the  Crown ;  and  therefore 
cannot  be  treated  as  a  foreign  dominion  of  the  Crown. 

Even  if  it  were  a  **  foreign  dominion,"  the  question  remains  whether 
the  condition  mentioned  in  the  first  section  of  stat.  25  &  26  Vict.  c.  20, 
namely,  that  there  shall  be  in  the  colony  or  foreign  dominion  of  the 
Grown  a  Court  of  justice  *'  having  authority  to  grant  and  issue 
*the  said  writ,  and  to  insure  the  due  execution  thereof  through-  r^ooQ 
out  such  colony  or  dominion,"  applies  here ;  it  being  conceded  ^ 
that  the  Isle  of  Man  has  no  Court  authorised  to  issue  the  writ  of  habeas 
eorpus.  I  should  be  sorry  to  decide  the  present  case  on  this  narrower 
ground,  because  I  desire  to  leave  the  question  open  whether  that  enact- 
ment applies  here,  although  there  is  not  a  Court  authorised  to  issue  a 
writ  of  habeas  corpus,  properly  so  called,  there  is  a  Court  having  autho- 
rity to  issue  a  writ  analogous  in  its  character,  and  having  the  same 
operation.  The  statute  evidently  intended  to  prevent  the  issuing  of  the 
writ  of  habeas  corpus  where  there  was  in  the  colony  or  foreign  dominion 
a  local  tribunal  by  which  the  liberty  of  the  subject  could  be  effectually 
protected.  And  it  may  be  that  a  Court  authorised  to  issue  a  writ 
analogous  in  its  character  and  consequences  to  the  writ  of  habeas  corpus 
would  satisfy  the  terms  of  the  enactment.  I  do  not,  however,  intimate 
M  opinion  one  way  or  the  other  on  that  question. 

Tkis  Court,  then,  not  being  stripped  of  its  power  to  issue  the  writ  of 
habeas  corpus,  the  next  question  is  whether  the  circumstances  of  the 
esse  call  upon  us  to  issue  it.  It  appears  that  the  applicant  has  been 
Mmmitted  for  contempt  by  the  House  of  Keys,  that  House  when  com- 
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XDittiDff  the  prisoner  acting  not  in  its  judicial  but  in  ita  legblative  capa- 
city. It  is  conceded  that  in  its  legislative  capacity  it  baa  never  hitherto 
exercised  the  power  of  committing  for  contempt.  And  it  has  been 
decided  by  the  Judicial  Committee  of  the  Privy  Council  that  when  the 
local  Legislature  has  not,  by  prescription  or  by  statute,  the  power  of 
committing  for  contempt,  that  power  is  not  necessarily  inherent  in  it 
If  the  House  of  Keys  and  the  authorities  of  the  island  desire  to  review 
*2d41  ^^^^  decision,  *they  can  do  so  by  making  a  formal  return  to  this 
-I  writ.     At  present  we  are  bound  by  it. 

The  only  other  difficulty  is  with  reference  to  the  local  Act  of  1817; 
but,  after  the  best  consideration  that  I  can  give  to  that  Act,  it  appears 
to  me  to  apply  to  the  House  of  Keys  when  in  the  exercise  of  ita  judi- 
cial functions.  It  is  an  Act  for  the  administration  of  the  criminal  law, 
and  for  the  protection  of  Courts  of  justice,  and  for  enabling  such  Courts 
to  commit  for  contempt  while  thev  are  in  the  exercise  of  their  judicial 
authority ;  whether  as  regards  tne  provisions  themselves,  or  their  lan- 
ffuage,  the  Act  cannot  apply  to  the  House  of  Keys  when  sitting  in  its 
legislative  capacity. 

Therefore  the  prisoner  is  illegally  in  custody,  and  is  entitled  of  right 
to  this  writ. 

Blackburn,  J.«— I  agree  that  this  writ  must  issue.  It  has  been  estab- 
lished by  various  decisions  that  the  writ  of  habeas  corpus  can  isaae  from 
this  Court  to  the  Isle  of  Man.  Whether  it  can  issue  to  the  colonies 
abroad  has  not  been  expressly  decided ;  but  this  Court,  in  a  case  where 
life  and  death  were  depending,(a)  thought  that  there  was  sufficient  doubt 
about  the  matter  to  issue  the  writ  to  Upper  Canada,  leaving  the  effect 
of  it  to  be  discussed  afterwards.  The  facts  there  did  not  require  that 
the  question  should  be  decided ;  and  immediately  after  that  case  stat 
25  &  26  Vict.  c.  20,  was  passed.  Its  title  is,  *'  An  Act  respecting  the 
issue  of  writs  of  habeas  corpus  out  of  England  into  Her  Majesty's  pos- 
sessions abroad;"  the  title,  though  no  part  of  the  Act,  declares  what 
the  subject  of  it  is.  Sect.  1  enacts,  *'  That  no  writ  of  habeas  corpus 
*29dl  ^''  issue  out  of  England  into  *any  colony  or  foreign  dominion 
-■  of  the  Crown."  The  Isle  of  Man  is  not  a  ^'  colony"  but  a  ^^  do- 
minion" of  the  Crown  of  England,  as  Lord  Hardwicke  says  in  the 
passage  from  his  judgment  in  Bishop  of  Sodor  and  Man  v.  Earl  of 
Derby,  2  Yes.  Sen.  887,  850,  cited  by  the  Lord  Chief  Justice,  from 
time  immemorial,  "  held  as  a  feudatory  dominion  by  liege  homage  of 
the  Kings  of  England;"  and  certainly  if  it  be  a  *' foreign  dominion," 
I  cannot  see  what  dominion  of  the  realm  of  England  there  could  be,  not 
being  part  of  England  itself,  that  would  not  be  a  '^  foreign  dominion." 
It  seems  to  me  that  the  dominions  of  the  Crown  of  En^nd,  such  as 
the  Isle  of  Man,  which  have  belonged  to  the  Crown  of  England  from 
time  immemorial,  are  dominions  with  which  the  Legislature  did  not 
intend  to  interfere ;  and  that  those  which  have  been  acquired  by  con- 

Juest  from  foreign  countries  within  the  time  of  memory  are  the  foreign 
ominions  to  which  stat.  25  k  26  Vict.  c.  20,  refers. 
This  being  so  it  is  not  necessary  to  sive  an  opinion  on  the  question 
whether,  in  order  to  bring  the  case  within  sUt.  25  k  26  Vict.  c.  20,  s.  1, 
there  must  be  in  the  colony  or  foreign  dominion  of  the  Crown  a  Court 
Jiaving  jurisdiction  to  issue  the  writ  of  habeas  corpua. 

(a)  Andenon's  Cai^  30  L.  J.  Q.  B.  1S9 ;  7  Jar.  N.  &  12S. 
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I  agree  with  the  Lord  Chief  Justice  that,  accordins  to  the  decision  of 
the  Jadicial  Committee  of  the  Privy  Council,  in  Kielley  v.  Carson,  4 
Hoo.  P.  C.  C.  63,(a)  we  are  bound  to  say  that  the  House  of  Keys,  as  a 
legislative  body,  has  not  inherent  power  to  commit  for  contempt. 

As  to  the  construction  of  the  Act  of  the  Manx  legislature,  I  think, 
looking  at  the  whole  scope  of  the  Act,  and  considering  that  it  is  for  the 
due  administration  of  ^justice  in  Courts  of  justice,  it  is  impossible  r^nq^ 
not  to  construe  the  82d  section  as  referring  to  the  House  of  1- 
Keys  when  acting  judibially.  All  the  other  persons  mentioned  in  that 
section  exercise  judicial  or  ministerial  functions ;  and  in  the  present  case 
the  House  of  Keys  was  not  acting  as  a  judicial  body  when  they  com- 
mitted the  applicant  for  contempt.  The  alleged  contempt  was  not  a 
lib^l  upon  them  as  a  judicial  tribunal ;  but  on  their  conduct  in  a  legis- 
lative capacity,  and  as  a  legislative  body,  and  therefore  the  Manx  Act 
does  not  apply. 

MsLiiOR,  J. — The  history  of  the  connection  of  the  Isle  of  Man  with 
the  Grown  of  England  is  to  be  seen  from  the  authorities  cited  in  Craw- 
ford's Case,  IS  Q.  B.  613  (£.  C.  L.  R.  vol.  66).  Originally  an  islan4 
with  a  feudal  obligation  to  the  Crown  of  England,  it  was  granted  by 
James  I.  to  the  Earl  of  Derby.  That  state  of  things  was  found  to  be 
extremely  inconvenient,  and  all  the  rights  of  sovereignty  exercised  by 
the  Earls  of  Derby  were  purchased  in  pursuance  of  stat.  5  G.  8,  cc.  26, 
89,  the  effect  of  which  was  to  transfer  the  island  to  and  vest  it  un^ 
alienably  in  the  Crown,  reserving  the  rights  of  property  and  the  mano- 
rial rights  to  the  feudatory.  Therefore  it  is  now  part  of  the  dominions  of 
the  Crown.  We  may  consider  it  as  established  by  the  authorities  cited, 
and  by  Crawford's  Case,  18  Q.  B.  618  (E.  C.  L.  R.  vol.  66),  and  it 
was  admitted  by  Mr.  Mellishy  that  the  writ  of  habeas  corpus  woul4 
run  to  the  island  unless  it  was  within  the  prohibition  in  stat.  25  & 
26  Vict.  c.  20.  That  Act  of  Parliament  was  passed  in  consequence  of 
Anderson's  Case,  80  L.  J.  Q.  B.  129 ;  T  Jur.  N.  S.  122,  which  left  the 
question  in  doubt  whether  the  writ  would  properly  go  to  the  colonies : 
*in  order  to  prevent  the  recurrence  of  a  similar  case,  sect.  1  r^oq^ 
prohibits  the  issuing  of  a  writ  of  habeas  corpus  **'  out  of  England,  ^ 
by  authority  of  any  Judge  or  Court  of  justice  therein,  into  any  colony 
or  foreign  dominion  of  the  Crown  where  Her  Majesty  has  a  lawfully 
established  Court  or  Courts  of  justice  having  authoritv  to  grant  and 
issue  the  said  writ,  and  to  insure  the  due  execution  thereof  through- 
out such  colony  or  dominion."  I  am  of  opinion  that  the  Isle  of  Man 
is  not  a  '^  foreign  dominion,"  though  a  '^  dominion  of  the  Crown ;" 
and  therefore  it  is  not  necessary  to  determine  whether  the  words  ^^  hav* 
ing  authority  to  grant  and  issue  the  said  writ"  are  satisfied  by  an 
authority  to  issue  an  analogous  or  equivalent  writ.  I  should  be  un- 
willing to  decide,  on  the  affidavits  before  us,  that  the  authority  of  the 
Staff  of  Government  in  cases  of  illegal  imprisonment  or  detention, 
Would  satisfy  all  the  incidents  of  the  writ  of  habeas  corpus. 

I  agree  with  the  observations  of  the  Lord  Chief  Justice  that  the 
Act  of  the  Manx  legislature  applies  only  to  Courts,  of  justice  acting 
judicially,  and  not  to  an  assembly  acting  in  the  exercise  of  legislative 
functions. 

Shee,  J. — It  is  clear  that  the  Isle  of  Man  is  not  a  ^^  foreign  do- 

(a)  8«e  alio  Fraton  «.  HamptoOi  11  Moo.  P.  0.  0.  347. 
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xninion"  of  the  Crown  of  England.  Without  repeating  what  has  been 
said  by  the  Lord  Chief  Jastice  and  mj  brethren  as  to  the  history  and 
connection  of  this  island  with  the  kingdom  of  England,  I  may  advert 
to  Calvin's  Case,  7  Co.  21,  b,  in  which  it  is  said  that,  although  in  the 
reign  of  Henry  III.  there  was  a  King  of  Man  called  Artold,  who  sued 
for  and  obtained  license  from  the  Kin^  to  come  into  England,  and 
^2981  '^^^^^^S^  ^^  appears  '^from  the  license  granted  to  him  that  he 
-J  was  in  some  sense  an  absolute  king,  **yet,"  Lord  Coke  goes  on 
to  say,  ^^none  will  doubt,  but  those  that  are  bom  within  that  Isle,  are 
capable  and  inheritable  of  lands  within  the  realm  of  England."  There* 
fore  it  cannot  have  been  at  any  time  considered,  strictly  speaking,  a 
foreign  country.  Upon  that  and  the  other  ttrounds  statea  by  the  other 
members  of  the  Court,  I  think  the  Isle  of  Man  is  not  a  ^*  foreign  do- 
minion" of  the  Crown. 

Next  I  think  that  it  is  not  a  dominion  of  the  Crown  '*  where  Her 
Majesty  has  a  lawfully  established  Court  or  Courts  of  justice,  having 
authority  to  grant  and  issue  the  said  writ"  of  habeas  corpus.  And, 
since  this  committal  for  contempt  is  by  the  Supreme  Court  in  the  Isle 
of  Man,  there  can  be  no  other  which  has  authority  to  issue  that  writ 

I  do  not  add  anything  on  the  other  points. 

Rule  absolute. 

Kemplav. — ^It  will  not  be  necessary  to  issue  the  writ,  because  the 
Court  would  no  doubt  be  of  the  same  opinion  if  a  return  were  made  to 
it ;  and  therefore  the  applicant  will  be  discharged  at  once. 


♦299]  ♦Ex  PARTE  PATER.    May  9. 


1.  Bvery  Court  of  rMord  hM  Bttaehed  to  Itt  JuritdiodoB,  m  inheroBt  in  it,  th«  poww  to 
panlth  for  oootompt ;  bat  if  tbo  Coart  ii  one  of  iaferior  JarUdietion,  Uio  Coart  of  Qaoto'i 
Bonoh  baa  autbority  to  iDterreno  and  provont  any  nanrpation  of  Jnritdictlon  by  it ;  and,  if  it 
traata  eonduet  as  a  eontenpt  wbieb  tbere  ia  no  reaaonable  gronnd  for  ao  treating,  may  iater- 
fere  to  protect  tbe  party  npon  wbom  tbe  power  to  eommit  or  fine  for  eontempt  baa  been  im- 
properly ezereiaed. 

S.  A  barriater  may  be  ponlabed  for  eontempt  of  Court,  even  for  langnage  profeaaedly  need 
In  tbe  dlacbarge  of  bie  Ainetiona  aa  advocate. 

S.  The  Goort  of  Qaeen'a  Beneb  baa,  bowever,  no  Jariadiction  to  aet  aa  a  Coart  of  appeal  in 
snob  eaaea.  Therefore  where,  on  a  trial  for  felony  at  tbe  Middleaez  Quarter  Saaaiona,  the 
aoanael  for  tbe  priaoner,  wboaer  mode  of  eondneting  the  eaae  bad  been  remarked  apon  by  the 
foreman  of  the  Jary,  in  bia  addreaa  to  the  Jury  altered  worda  which  reflected  apon  tbe  for^* 
man,  and  being  raqaired  by  tbe  Jodge  to  withdraw  them  refaaed,  and  waa  tberenpon  a^odged 
gailty  of  contempt  and  fined,  npon  motion  for  a  certiorari  to  rcmoTC  tbe  order :  Held,  that  u 
the  worda  aaed  might  baTc  been  and  were  by  tbe  Jndge  adjadged  to  bare  been  need  to  inaalt 
the  Jaror,  there  waa  no  exceaa  of  Jariadiction,  and  tbe  Conrt  of  Qaeen'a  Bench  conld  not 
interfere. 

In  this  term  Denman  {MeMahon  and  Keneafy  with  him),  moved  for  a 
rale  calling  npon  the  justices  of  the  peace  for  the  county  of  Middlesex 
to  show  cause  why  a  writ  of  certiorari  should  not  issue,  directed  to  them, 
to  remove  into  this  Court  all  orders  made  by  them  at  the  General  Ses- 
sions holden  for  that  county,  by  adjournment,  at  the  Clerkenwell  Sea- 
aions  House,  iu  that  county,  on  the  22d  March  last,  concerning  Thomas 
Kennedy  Pater. 
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The  affidavit  of  the  applicant  stated  that  he  was  engaged  as  counsel 
to  defend  one  Robert  GriflSths  on  an  indictment  for  larceny,  at  the  ad- 
joamed  Middlesex  General  Sessions,  in  March  last,  in  the  Second  Conrty 
Defore  Joseph  Payne,  Esq.,  acting  as  Deputj  Assistant  Judge  of  the 
Court.     That  in  the  course  of  the  trial  he  *urged  to  the  Court  r«oAA 
an  objection  against  the  course  adopted  by  the  prosecuting  coun-  ^ 
Bel,  when  he  was  interrupted  by  the  foreman  of  the  jury,  who  said 
^*  We  know  what  all  that  is  for,  we  know  the  object  of  such  interrup- 
tions;" and  on  another  occasion  during  the  trial,  in  the  discharge  of 
his  duty,  he  objected  to  the   prosecuting  counsel  examining  his  own 
witness  as  if  in  cross-examination,  and  contended  that  as  the  whness 
had  not  shown  himself  to  be  hostile,  it  was  not  open  to  the  learned 
counsel  to  cross-examine  his   own  witness  as  if  he  were  hostile,  and 
added  that  to  do  so  was  very  objectionable,  as  very  little  pressure  only 
was  sometimes  necessary  to  induce  a  person  to  state  that  which  was 
not  the  truth,  and  that  immediately  after  he  had  made  this  objection 
he  was  again  interfered  with  by  the  foreman,  who  said  '*  That  counsel 
had  no  right  to  insinuate  that  the  witness  was  not  speaking  the  truth,'' 
to  which  the  deponent  replied  that  it  would  be  as  well  for  him,  the  fore- 
man, not  to  get  into  collision  with  him,  the  deponent.     That  these  inter- 
ferences were  entirely  unchecked  by  the  Court,  and  were  in  tone  and 
character  such  as  to  lead  him  to  believe  that  the  foreman  had  prejudged 
the  case,  and  in  consequence  of  that  belief  he,  in  his  address  to  the  jury, 
made  the  following  observation : — **  I  thank  God  that  there  is  more  than 
one  iuryman  to  determine  whether  the  prisoner  stole  the  property  with 
which  he  is  charged,  for  if  there  were  only  one,  and  that  one  the  fore- 
man, from  what  has  transpired  to-day  there  is  no  doubt  what  the  result 
would  be."     That  the  Deputy  Assistant  Judge  immediately  said  that 
that  was  a  very  improper  observation  to  make,  and  insisted  upon  its 
withdrawal,  and,  upon  the  deponent  declining  to  do  so,  he  said  he  should 
take  down  the  observation  and  consult  the  Assistant  Judge,  *Wil-  rmoM 
liam  Henry  Bodkin,  Esq.,  who  was  then  sitting  as  Judge  in  the  ■- 
other  Court,  as  to  what  should  be  done,  and  went  to  the  other  Court  for 
that  purpose,  and  on  his  return  said  he  had  consulted  the  Assistant 
Judge  in  reference  to  this  matter,  but  it  was  his  opinion  that  at  that 
stage  it  would  not  be  fair  to  interfere  as  it  might  prejudice  the  case 
against  the  prisoner  at  the  bar,  but  when  it  was  concluded  they  should 
then  consider  what  course  should  be  taken  as  regarded  the  deponent. 
That  the  deponent  then  resumed  his  address  to  the  jury,  and  at  the  con- 
clusion of  the  trial,  and  after  the  prisoner  was  convicted  and  sentenced, 
the  Assistant  Judge  came  into  the  Court  presided  over  by  J.  Payne,  Esq., 
and  recommended  him  to  treat  the  observation  in  question  as  a  contempt 
of  Court,  and  to  inflict  upon  the  deponent  a  fine  of  20/.,  and  he  was  a 
short  time  afterwards  fined  20/.  by  J.  Payne,  Esq.    That  before  the  fine 
was  inflicted  he  wished  to  address  the  Court,  but  J.  Payne,  Esq.,  de- 
clined to  hear  him,  and  the  fine  was  imposed  without  an  opportunity 
having  been  given  to  him  to  show  cause  why  the  fine  should  not  be  in- 
flicted.    That,  in  order  to  ascertain  whether  the  words  set  forth  in  this 
affidavit  wer^  the  words  considered  to  be  the  contempt  of  Court,  he  made 
an  application  to  the  Court  the  following  morning,  and  was  then  informed 
by  J.  Payne,  Esq.,  in  open  Court,  that  they  were  the  words,  and  upon 
ms  applying  for  a  copy  of  them  J.  Payne,  Esq.,  said,  *'  What  you  h*- 
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read  is  snfficieDtly  correct."  That  in  making  the  obserTations  during 
the  trial  he  acted  bon&  fide  and  according  to  the  best  of  his  judgment 
in  discharge  of  the  duty  which  he  owed  to  his  client,  and  had  no 
thought  of  offering  any  contempt  to  the  Court.  That  on  the  19th  April 
^3021  ^^^  deponent  received  a  letter  from  *the  sheriff  of  Middlesex 
-^  informing  him  that  he  had  received  process  to  levy  on  him  a  fine 
of  20/.  for  contempt  of  the  Court  of  Quarter  Sessions  in  March  last, 
;Bind  unless  such  fine  were  paid  into  the  office  on  or  before  a  certain  day 
it  would  be  his  duty  to  issue  his  warrant  to  enforce  the  same. 

Denmark  on  moving. — First.  The  fine  not  having  been  estreated  into 
the  Exchequer,  this  Court  has  a  right  to  interfere  by  certiorari  for  the 
purpose  of  examining  the  legality  of  the  order  of  the  Quarter  Sessions, 
which  is  an  inferior  Court :  Anon.,  1  Yentr.  836 ;  Rex  r.  Clement,  4 
B.  &  A.  218,  229  (E.  C.  L.  R.  vol.  6),  per  Bayley,  J. ;  Re  Clement,  11 
Price  68,  87,  per  Wood,  B.  [Cockburn,  C.  J. — The  case  in  Ventris 
is  inapplicable.  There  the  Quarter  Sessions  were  acting  ultra  vires,  for 
they  fined  a  man  for  not  obeying  an  order  which  they  had  no  right  to 
make.] 

Secondly.  The  order  when  brought  up  must  set  out  the  facts  consti- 
tuting the  contempt,  in  order  to  enable  this  Court  to  judge  of  their  suf- 
ficiency, as  was  done  in  Re  Fernandes,  in  Exch.,  6  H.  &  N.  717 ;  s.  G. 
nom.  Ex  parte  Fernandez,  in  C.  P.  10  C.  B.  N.  S.  8  (E.  C.  L.  B.  vol. 
100),  which  was  a  stronger  case  than  the  present,  inasmuch  as  the  Court 
there  was  a  superior  Court.  In  the  case  of  a  superior  Court,  or  of  the 
Houses  of  Parliament,  out  of  deference  to  the  high  character  of  the 
tribunal,  setting  out  the  facts  is  unnecessary :  The  case  of  The  Sheriff 
of  Middlesex,  11  A.  &  E.  278,  289,  292  (£.  C.  L.  R.  vol.  89),  per  Lord 
Penman,  in  delivering  judgment. 

♦80^1  Thirdly.  There  is  no  precedent  for  fining  a  barrister  *for  con- 
-■  tempt  of  Court  for  words  spoken  by  him  in  the  discharge  of  his 
duty.  The  nearest  case  is  Rex  v.  Davison,  4  B.  &  A.  829  (E.  C.  L.  R. 
vol.  6),  where  a  party  defending  himself  was  fined,  but  that  case  seems 
questionable. 

The  Court,  saying  that  the  (yase  was  one  of  very  great  importance, 
as  affecting  the  independence  of  the  bar  and  the  discharge  of  the  duties 
of  advocates,  granted  a  Rule  nisi. 

The  affidavit  of  Joseph  Payne,  Esq.,  Deputy  Assistant  Judge  of  the 
Court  of  Quarter  Sessions  for  the  county  of  Middlesex,  in  opposition 
to  the  rule,  stated  that,  in  the  course  of  the  trial  referred  to,  the  appli- 
cant irregularly  told  the  witness  for  the  prosecution,  who  was  under 
examination,  that  he  was  not  speaking  the  truth.  The  foreman  of  the 
jury  thereupon  said  that  he  thought  the  counsel  had  no  right  to  tell  the 
witness  that  he  was  swearing  falsely.  Whereupon  the  applicant  imme- 
diately, in  a  loud,  offensive  and  insulting  tone  and  manner,  said  to  the 
foreman,  "  You  had  better  not  get  into  collision  with  me.  Sir,*'  to  which 
the  foreman  made  no  reply,  and  the  case  for  the  prosecution  proceeded 
to  its  close.  When  the  applicant  rose  to  address  the  jury  on  the  part 
of  the  prisoner  he  was  in  a  state  of  great  excitement,  and  began  his 
address  in  the  following  words : — ^^  I  thank  God  there  is  more  than  one 
juryman  to  determine  whether  the  prisoner  stole  these  articles,  for  if 
there  was  only  one,  and  that  one  the  foreman,  froiti  what  has  transpired 
to-day  there  is  no  doubt  what  the  result  would  be.'*    The  applicant  also 
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told  the  foreman  *that  heeveht  to  be  removed  from  the  box  and  r*QA^ 
another  pat  in  bis  place.  The  above  words  were  uttered  by  the  ^ 
applicant  in  a  loud,  threatening,  insulting  tone  and  manner,  and  accom-^ 
panied  with  violent  gestures,  and  the  conduct  of  the  applicant  on  that 
occasion  appeared  to  the  deponent  to  be  calculated  to  provoke  retalia*^ 
tion  on  the  part  of  the  foreman  of  the  jury,  and  probably  to  lead  to  a' 
breach  of  the  peace.  He  thereupon  stated  to  the  applicant  that  he 
Aooght  this  was  hardly  the  way  to  treat  a  gentleman  who  was  discharge 
ing  upon  oath  an  important  and  compulsory  duty  in  a  Court  of  justice, 
and  requested  the  applicant  to  withdraw  the  expressions  he  had  used,* 
as  they  might  be  taken  to  insinuate  that  the  foreman  of  the  jury  would 
find  the  prisoner  guilty  on  account  of  the  previous  collision  with  his 
counsel;  to  which  the  applicant  answered  that  he  would  repeat  the 
words  again,  which  be  did  in  the  same  loud,  oiTensive,  and  insulting 
manner  aa  before,  and  also  added  that  if  the  deponent  wished  them  to 
be  taken  down  he  would  repeat  them  again,  and  would  repeat  them  to 
the  end  of  time.  The  deponent  thereupon  wrote  down  the  words  before- 
mentioned,  and  went  into  the  adjoining  Court  to  consult  the  Assistant 
Judge,  and  by  his  advice  he  allowed  the  case  to  proceed  to  the  end 
without  farther  notice  in  the  mean  time  of  the  conduct  and  language  of 
the  applicant.  After  the  case  was  over  he  requested  the  attendance  of 
the  Assistant  Judge  in  his  Court,  and  the  applicant  was  thereupon 
requested  by  the  Assistant  Judge  to  withdraw  the  expressions  he  bad 
used,  the  A^istant  Judge  saying  to  him,  ^*Mr.  Pater,  now  the  case  is 
over,  eurely  you  must  see  the  impropriety  of  such  remarks  as  yoa 
made."  But  the  applicant,  in  the  presence  of  the  Assistant  Judge^ 
*of  the  deponent,  and  several  other  magistrates,  again  refused  r^qn^ 
to  withdraw,  or  in  any  way  qualify,  the  expressions  which  he  ^ 
had  used,  or  to  make  any  apology  for  the  same,  or  for  the  manner  in 
which  he  had  conducted  himself.  Whereupon  the  applicant  was  adjudged 
to  have  committed  a  contempt  of  the  Court,  and  for  such  contempt  was 
fined  the  sum  of  20/.  On  the  fine  being  imposed,  the  applicant  said, 
addressing  the  deponent,  ^'  This  shall  not  rest  here.  I  shall  bring  the 
subject  under  the  notice  of  Sir  George  Grey,  and  very  probably  your 
removal  from  the  bench  will  be  the  result."  That  the  conduct,  manner 
and  gestures  of  the  applicant  during  the  proceedings  were  violent, 
offensive  and  contemptuous,  and  were,  in  the  judgment  of  the  deponent, 
calculated  to  disturb  and  obstruct  the  due  and  proper  administration  of 
justice.  That  on  a  trial  before  the  deponent,  at  a  former  Session  of 
the  peace  for  the  county  of  Middlesex,  held  a  few  weeks  before,  as  the 
deponent  had  finished  his  summing  up,  the  foreman  of  the  jury  pro- 
nounced a  verdict  of  guilty  without  at  that  moment  consulting  his 
brother  jurors,  whereupon  the  applicant  said  to  the  foreman,  in  a  rude 
manner,  ^'  You  have  not  done  your  duty."  To  this  the  foreman  replied 
that  they  had  before  agreed  upon  their  verdict,  but  did  not  think  it 
right  to  interrupt  the  summing  up  of  the  Judge;  upon  which  the 
applicant  said  to  the  foreman,  '^  You  are  a  wicked  old  man,  and  are 
quite  old  enough  to  know  your  duty  better."  The  whole  of  the  jury 
having  expressed  themselves  strongly  in  reprobation  of  the  conduct  of 
the  applicant,  the  deponent  forebore  on  that  occasion  to  inflict  any  fine 
upon  him,  hoping  that  such  reprobation  would  be  a  suflScient  caution  to 
him  for  his  future  conduct.     The  deponent  denied  that  before  the  fine 
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*3061  ^^  inflicted  '^he  declined  to  hear  the  applicant  and  that  the  fine 
-J  was  imposed  without  an  opportonitj  being  giyen  to  him  to  show 
cause  why  it  should  not  be  inflicted. 

BoviU  and  WeUby  showed  cause.-— It  is  not  contended  that  the  order 
of  the  Court  of  Quarter  Sessions  is  not  subject  to  be  examined  in  this 
Court.     But  whether  the  conduct  of  a  person  is  a  contempt  of  Court 
depends  in  many  cases  not  merely  on  the  expressions  used,  but  on  the 
manner  and  the  tone  of  Toice  in  which  they  are  uttered,  and  on  these 
the  presiding  Judge  only  can  decide.     In  Rex  v.  Davison,  4  B.  &  A. 
829  (E.  C.  L.  R.  vol.  6),  which  was  an  indictment  for  a  blasphemous 
libel  tried  before  Best,  J.,  the  Judge  had  fined  the  defendant  for  a 
contempt  in  the  course  of  addressing  the  jury,  and  Bayley,  J.,  said, 
p.  886,  *'  that  the  Judge  alone  is  competent  to  determine  whether  what 
IS  done,  be  or  be  not  a  contempt ;  and  that  neither  this  Court,  nor  any 
other  co-ordinate  Court,  has  a  right  to  examine  the  question,  whether 
his  discretion,  in  that  respect,  was  fitly  and  properly  exercised."     And 
Holroyd,  J.,  pp.  838-9,  ^^  The  law  arms  him  with  an  authority  to  fine 
and  imprison  a  person  for  so  doing,"  u  e.  committing  a  contempt  of 
Court,  ^'  and  makes  it  incumbent  on  the  Judge  so  to  act."     [They  also 
referred  to  the  case  of  Carus  Wilson,  7  Q.  B.  984  (E.  C.  L.  R.  vol. 
58).]   In  Ex  parte  Fernandez,  10  C.  B.  N.  S.  8  (E.  C.  L.  R.  vol.  100), 
Erie,  C.  J.,  said,  p.  6,  *'  It  is  the  undoubted  right  of  a  superior  Court 
to  commit  for  contempt;  and  there  is  no  necessity  to  specify  the  par- 
ticular matter  which  constitutes  the  contempt :  The  Case  of  The  Sheriff 
of  Middlesex,  11  A.  &;  E.  278  (E.  C.  L.  R.  vol.  89),  8  Dowl.  P.  C.  451 
(nom.  Reg.  v.  Evans  and  Wheeiton).     We  could  not  sit  in  review  upon 
the  grounds  on  which  the  Judge  of  assise  acted." 
*3071       *iy^nmany  McMahon  and  Keneah/y  in  support  of  the  rule. — 
^  The  power  of  punishing  for  contempt  proceeds  on  the  necessity 
of  preventing  interruption  of  the  business  of  the  Court  or  insult  being 
offered  to  the  Judge  or  its  officers.     In  the  present  instance  the  expres- 
sions which  have  been  treated  as  a  contempt  were  uttered  by  the  appli- 
cant in  the  discharge  of  his  duty  to  his  client,  and  were  called  for  by 
the  improper  interference  of  the  foreman  of  the  jury.    There  have  been 
instances  in  which  eminent  counsel  have  retired  from  the  conduct  of  a 
case  on  account  either  of  observations  made  by  the  Judge,  before  the 
jury  were  sworn  but  in  their  hearing,  calculated  to  prejudge  the  case, 
Goldicut  V.  Beagin,  11  Jur.  544,  or  of  improper  interruption  by  a  jury- 
man ;(a)  and  a  new  trial  has  been  subsequently  granted.     In  Bushell's 
Case,  Vaugh.  185,  the  jurors  who  had  been  fined  and  committed  for 
contempt  were  discharged  by  the  Court.     [Blackburn,  J. — In  that 
case  it  was  held  that  a  juror  could  not  be  guilty  of  contempt  in  deliver- 
ing a  verdict.]     This  Court  will  take  into  consideration  all  the  facta  in 
order  to  see  whether  the  imposition  of  the  fine  was  proper :  Burdett  v. 
Abbot,  14  East  1,  cited  in  the  case  of  The  Sheriff  of  Middlesex,  11  A. 
k  E.  278,  289,  294  (E.  C.  L.  R.  vol.  89).     The  conduct  of  the  appli- 
cant is  not  within  the  definition  of  contempt  of  Court  given  in  The 
Practical  Register  in  Chancery,  p.  99,  cited  in  Rex  v,  Clement,  4  B.  ft 
A.  218,  221  (E.  C.  L.  R.  vol.  6) :— ''  Contempt  is  a  disobedience  of  the 
Court,  or  an  opposing  or  despising  the  authority,  justice,  or  dignity 

(a)  Irwin  «.  Lerer,  reported  on  another  point,  3  7.  A  F.  296. 
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thereof:  it  commonly  oonBiBts  in  a  party  doinff  otherwise  than  he  is 
enjoined  to  do,  or  not  doins  what  he  is  commanded  or  required  by  the 
process,  order,  or  decree  oi  *the  Court."  [Cockburn,  G.  J. —  t^qaq 
That  is  said  of  contempt  of  the  Court  of  Chancery.  Black-  *- 
BURN,  J. — The  present  is  a  more  narrow  branch  of  contempt,  namely, 
interrupting  the  business  of  the  Court.]  Counsel  are  privileged,  for 
the  sake  of  their  clients  and  the  public,  to  use  great  freedom  of  speech 
towsrds  the  presiding  Judge,  in  tfie  lawful  defence  of  their  clients^  e.  ^., 
Erskine,  in  Rex  v.  The  Dean  of  St.  Asaph,  related  and  commended  in 
Lord  Campbell's  Lives  of  the  Lord  Chancellors,  vol.  6,  p.  482-8.  [They 
also  cited  Hodgson  v.  Scarlett,  IB.kA.  282 ;  8.  Q.  Holt,  N.  P.  C.  621 
(B.  C.  L.  R.  vol.  8).] 

Cockburn,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged. 
The  Quarter  Sessions  beins  a  Court  of  record,  has  attached  to  its  juris* 
diction,  as  inherent  in  it,  the  power  to  punish  for  contempt.  But* as  it 
18  a  Court  of  inferior  jurisdiction,  this  Court  has  authority  to  intervene 
and  prevent  any  usurpation  of  jurisdiction  by  it ;  and  if  it  treats  con- 
duct as  a  contempt  which  there  is  no  reasonable  ground  for  so  treating, 
this  Court  may  interfere  to  protect  the  party  upon  whom  the  power  to 
commit  or  fine  for  contempt  has  been  improperly  exercised.  The  ques- 
tion then  arises  whether,  in  the  present  instance,  this  jurisdiction  of  the 
Court  of  Quarter  Sessions  has  been  improperly  exercised  without  suffi- 
cient ground  or  warrant. 

We  must  not  take  upon  ourselves  the  functions  of  a  Court  of  Appeal ; 
all  we  have  to  see  is,  whether  the  Quarter  Sessions  had  jurisdiction  in 
the  matter  complained  of.  The  doctrine  is  laid  down  by  Lord  Denman 
in  the  case  of  Carus  Wilson,  7  Q.  B.  984  (E.  C.  L.  R.  vol.  58),  in  which 
a  writ  of  habeas  corpus  was  sent  to  the  Island  of  Jersey  in  consequence 
of  the  applicant  having  been  committed  for  contempt  by  the  Koyal 
Court  of  that  Island ;  and  the  'question  was  whether  he  had  r^oAA 
committed  a  contempt.  Lord  Denman  said,  p.  1014,  **  I  pro-  ^ 
fess  to  decide  this  case  upon  what  I  find  returned  as  the  practice  of  the 
Royal  Court.  We  give  full  credit  to  that  Court  for  knowing  and  ad- 
ministering their  own  law.  We  find  the  party  sent  to  prison  in  conse- 
quence of  a  supposed  contravention  of  the  law  by  which  those  who  show 
want  of  respect  to  the  Bailiff*  are  to  be  sent  to  prison  till  they  have 
asked  pardon  and  have  paid  the  fine  imposed.  Had  anything  positively 
absurd  and  unjust  appeared,  we  might  have  acted  as  repeatedly  has 
been  done  in  cases  where  we  have  seen  that  the  Colonial  Courts  have 

E renounced  judgment  against  a  party  who  had  no  opportunity  of  making 
is  defence.  But  here  it  appears  that  a  contempt  was  supposed  to  have 
been  committed.  That  is  a  case  in  which  it  becomes  the  unfortunate 
duty  of  a  Court  to  act  as  both  party  and  Judge,  and  to  decide  whether 
it  has  been  treated  with  contempt.  We  cannot  decide  upon  the  face  of 
this  return  that  they  have  come  to  a  wrong  conclusion.  A  Court  may 
be  insulted  by  the  most  innocent  words,  uttered  in  a  peculiar  manner 
and  tone.  The  words  here  might  or  might  not  be  contemptuous,  accord- 
ing to  the  manner  in  which  they  were  spoken :  and  that  is  what  we  must 
look  to.  If  the  words  might  be  contemptuously  spoken,  that  was  an 
ample  occasion  for  the  decision  of  the  Royal  Court  with  which  no  other 
Court  can  meddle.  Every  Court  in  such  a  case  has  to  form  its  own 
judgment.    We  must  always  feel  most  unwilling  to  interfere  in  thif 
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way :  indeed  the  practice  has  almost  been  discontinaed  for  a  century ; 
as  there  is  no  Judge  who  would  not  be  extremely  grieved  at  finding 
himself  compelled  to  exert  the  power.  As  to  the  question  whether  it 
sufficiently  appears  for  what  pardon  is  to  be  asked,  I  aeree  that  it  is 
*3101  ^^^^^  ^^  ^®  ^^^  yr^nt  of  ^respect.  The  Court  had  adjudged  the 
-I  fact  of  want  of  respect,  and  had  a  right  to  order  reparation ; 
having  called  for  it,  the  law  left  them  no  choice  as  to  the  mode  in  which 
they  were  to  enforce  their  demand.'*  It  is  plain  that  Lord  Denman  therei 
took  the  same  view  which  throughout  the  discussion  it  appeared  to  me 
we  are  bound  to  take.  We  are  to  see  whether  there  is  evidence  upon 
which  the  Court  of  Quarter  Sessions  could  reasonably  come  to  the  con- 
clusion that  a  contempt  had  been  committed ;  we  are  not  to  try  the 
efiect  of  the  evidence  and  determine  whether  their  decision  was  right  or 
wrong. 

It  appears  that  Mr.  Pater  was  fined  for  uttering  certain  words  in  his 
address  to  the  jury.  I  agree  that  in  themselves  they  are  words  which 
counsel  might  have  uttered  in  the  honest  discharge  of  his  duty  for  the 
purpose  of  vindicating  the  interests  of  his  client  and  preventing  the 
other  jurors  from  being  prejudiced  or  unduly  influenced  by  the  opinion 
of  the  foreman ;  and  if  they  had  been  so  uttered,  though  they  were 
harsh  and  offensive  to  the  juryman  to  whom  they  were  applied,  that 
would  be  within  the  right  and  privilege  of  counsel.  But  if  they  were 
uttered  with  the  intention  to  insult  the  juryman,  then  they  were  an 
abuse  of  the  privilege  of  counsel,  and  the  Judge  might  treat  the  utter- 
ing  of  them  as  a  contempt  and  punish  it  accordingly.  We  have  now 
before  us  Mr.  Pater's  denial  on  oath  that  he  used  these  words  aa  a  con* 
tempt  of  Court ;  and  I  give  entire  credit  to  what  he  states  in  his  a£Bdavit ; 
but  unfortunately,  when  he  found  that  the  Judge  put  an  unfavourable 
construction  on  his  language,  instead  of  explaining  himself  he  persisted 
in  the  words,  and  I  think  he  must  be  taken  to  have  persisted  in  them  ia 
the  sense  which  Mr.  Payne  had  put  upon  them.  There  had  been 
*^111  *a1^®^<^*^io^  ^^  ^^  unpleasant  nature  between  Mr.  Pater  and  the 
•J  foreman  of  the  jury,  and  I  regret  that  a  juror  was  allowed  to 
make  the  observations  which  the  foreman  made  without  the  interference 
of  the  Court.  It  would  have  been  more  conducive  to  the  upholding  of 
the  dignity  of  the  Court  that  the  learned  Judge  should  have  told  the 
foreman  that,  if  he  had  any  observations  to  make,  the  proper  course 
was  to  make  them  to  himself  and  not  to  get  into  altercation  with  the 
counsel  conducting  the  case.  [After  further  comments  upon  the  facts 
his  Lordship  proceeded :]  Upon  these  facts  can  we  say  that  the  pre- 
siding Judge,  Mr.  Payne,  with  the  assistance  of  Mr.  Bodkin,  came  to  a 
conclusion  so  unreasonable  and  wrong  that  the  Court  had  not  jurisdic- 
tion to  impose  a  fine  on  Mr.  Pater  for  contempt  ?  I  cannot  say  so.  I 
believe  I  should  be  the  last  man  to  abridge  the  rights  and  privileges  of 
members  of  the  bar,  which  are  given  to  them  for  the  sake  of  suitors  in 
Courts  of  jaatice ;  but,  on  the  other  hand,  we  are  bound  to  protect  jury- 
men in  the  important  duties  which  they  have  to  discharge  against  indig- 
nity or  insult.  Under  the  circumstances  of  the  present  case,  I  regret 
much  that  I  feel  bound  to  come  to  the  conclusion  that  we  should  not  be 
justified  in  interfering. 

Blackburn,  J. — I  am  entirely  of  the  same  opinion.  It  is  very 
important  to  bear  in  mind  the  distinction  which  my  Lord  has  pointed 
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out  between  a  Court  of  appeal  and  a  Conrt  of  Bapervisioii  over  inferioif 
tribanals.  This  Court  has  power  to  set  right  inferior  Courts  if  they  act 
beyond  their  jurisdiction.  But  if  the  inferior  Court  had  before  them 
reasonable  evidence  from  which  they  could  draw  the  conclusion  that  the 
facts  which  gave  them  jurisdiction  existed,  and  they  drew  that  conclur 
sion,  *we  cannot  say  that  we  do  not  draw  the  same  conclusion  ri^o-iQ 
and  reverse  their  judgment.  I  agree  that  when  we  are  consider*  ^ 
ing  a  question  of  contempt  we  ousht  to  see  whether  the  inferior  Court 
had  reasonable  grounds  for  adjuaing  that  a  contempt  had  been  com- 
mitted ;  bat  we  must  bear  in  mind  that  the  Court  is  the  judge  whether, 
it  has  been  treated  with  contempt,  as  Lord  Denman  said  in  the  case  of 
Cams  Wilson,  7  Q.  B.  984,  1015  (E.  C.  L.  R.  vol.  58) ;  for,  looking  to 
the  nature  of  contempt,  it  may  consist  in  the  peculiar  manner  and 
tone  with  which  words  are  spoken. 

Also  I  agree  that  we  must  see  that  the  Court  which  fined  for  con- 
tempt had  that  power.  Now  the  Quarter  Sessions  is  a  Court  of  record, 
and  must,  as  incident  to  it,  have  power  to  treat  as  a  contempt  an  unwar- 
rantable obstruction  of  the  administration  of  justice  in  the  face  of  the 
Conrt,  even  although  it  be  by  counsel ;  and  if  counsel,  under  colour  of 
addressing  the  jury,  insults  a  juryman,  or  the  Court,  I  cannot  doubt 
that  it  would  be  such  an  obstruction  as  would  be  a  contempt ;  and  justify 
a  fine  and  committal  if  necessary.  Seeing  how  wide  the  privilege  ox 
counsel  is  for  the  benefit  of  suitors  and  the  public,  it  requires  consider^ 
able  evidence  to  make  out  that  language,  which  would  be  within  the 
privilege  of  counsel  if  used  for  the  purpose  of  defending  his  client,  was 
really  used  for  the  purpose  of  insulting  a  juryman  in  revenge  for  a 
previous  quarrel.  Mr.  Payne,  however,  drew  that  conclusion ;  and,  for 
the  reasons  stated  by  the  Lord  Chief  Justice,  I  think  that  enough 
appears  from  which  he  might  reasonably  do  so. 

Melloa  and  Shbr,  JJ.,  concurred.  Rule  discharged. 


♦CRANE  V.  The  LONDON  DOCK  COMPANY.       r*QiQ 

April  28.  L  ^^* 

Sale. — Market  overt, — Sample. 

1.  A  lale  bj  lample  if  not  entitled  to  tbe  priTilegei  of  &  lale  in  market  oyert 
S.  Qtuere,  whether  a  pnrehaie  of  gooda  made  in  a  market,  hy  a  ihopkeeper,  of  goodf  bronghl 
lo  hii  ihop  ia  so  entitled  ? 

Interpleader  issue  to  determine  whether  certain  opium  was  the 
property  of  the  plaintiff  as  against  the  defendants. 

On  the  trial,  before  Cockburn,  C.  J.,  at  the  London  Sittings  after 
Trinity  Term,  1868,  it  appeared  that  a  large  quantity  of  opium  had 
been  stolen  from  the  defendants.  The  plaintiff  carried  on  business  in 
the  city  of  London  at  two  different  places,  namely,^  at  Pudding  Lane  as 
a  drug  merchant,  and  in  Love  Lane  as  an  oil  and  colour  man.  In  July^ 
1862,  one  Richardson  came  to  the  former  of  these,  offering  some  opium 
for  sale,  which  the  plaintiff,  having  seen  a  sample  of,  contraicted  to 
purchase,  but  no  written  contract  was  entered  into.  Some  days  later  a 
earrier,  employed  by  Richardson,  brought  the  opium  to  Pudding  Lane, 
Md  finding  that  place  of  business  closed,  the  time  being  after  the  usual 
closing  hour,  tooK  it  to  Love  Lane,  irhere  business  was  carried  on  until 
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A  later  hoar,  mud  there  delivered  it.  The  plaintiff  sabeeqiiently  took 
die  opintn  to  bis  place  of  baeinesa  at  Pudding  Lane,  and,  having  weighed 
ili  paid  Richardson  for  it  there. 

The  jury  found  that  the  opium  was  a  portion  of  that  which  had  been 

Stolen  from  the  defendants,  but  that  it  was  purchased  by  the  plaintiff 

'^141  ^^^^^^  knowledge  of  that  *circamstance,  whereupon  a  verdict 

^  was  entered  for  the  defendants)  with  leave  to  move  to  enter  a 

f  erdict  for  the  phuntiff. 

Bovillj  in  Michaelmas  Term,  1868,  obtained  a  rule  nisi  accordingly, 
.Oft  the  ground  that  there  had  been  no  sale  of  the  opium  in  market  ov^t^ 
so  as  to  divest  the  defendants  of  their  right  of  property  in  it. 

This  rule  was  argued  April  21,  25,  and  28,  and  jinlgment  given  on 
tlie  latter  day. 

Oiffardy  Poland  and  Murphy  showed  cause.— ^First.  Here  was  no 
aale  in  market  overt,  so  as  to  divest  the  property  in  the  gooda  out  of 
the  true  owner  and  vest  it  in  the  purchaser.  A  sale  is  not  entitled  to 
that  privilege  unless  completed  in  the  UMMrket,  and  effected  in  a  shop 
where  goods  of  the  same  nature  are  usually  sold,  and  unless  the  sctnu 

foods  were  exposed  for  sale  there :  The  Case  of  Market  Overt,  5  Co. 
8  b,  Moore  860  (nom.  L'Evesque  de  Worcester's  Case),  Anon.,  Dy.  99  i, 
{1.  66,  2  Inst.  718,  4  Inst.  272,  The  Bailiffs,  &c,  of  Tewkesbury  v. 
>iston,  6  East  438,  4S1-2,  per  Lord  Elleuborougfa,  [They  also  cited 
Wait  e.  Baker,  2  Sxch.  1.  Blackbuhk^  J.,  referred  to  Startup  v.  Mao- 
donald,  in  error,  6  M.  &  O.  598  (E.  C.  L.  R.  vol.  46).]  And  the 
principle  only  applies  where  the  shopkeeper  is  the  teller^  not  where  he 
is  the  purehmer  of  the  goods,  as  here.  The  ordinary  use  of  a  shop  is 
to  sell,  not  to  purchase^  and  the  extending  the  privUege  of  market  overt 
to  a  purchase  by  a  shopkeeper  in  his  shop  is  at  variance  with  the  prin- 
ciples on  which  the  privilege  is  founded.  Lyons  v.  De  Pass,  11  A.  k 
E.  826  (E.  0.  L.  R.  vol.  89),  will  be  relied  on  by  the  other  side  as  an 
*S1^1  ^u^l^o^'^y  ^^  ^^  contrary,  but  the  point  was  not  raised  there. 
-I  *Where  a  wharfinger,  with  whom  goods  had  been  deposited,  sold 
them  at  his  wharf  without  the  authority  of  the  owner,  it  was  held  that 
this  Was  not  a  sale  in  market  overt,  even  in  London :  WHkinson  v.  King, 
2  Campb.  385.  [Blackburn,  J.,  referred  to  Barker  v.  Reading,  W. 
Jones  163-4.] 

Secondly,  the  sale  here  was  by  sample,  which,  although  binding  on 
the  parties,  was  not  a  sale  in  a  market  at  all.  In  order  to  constitute 
such  the  goods  must  be  corporally  present :  The  Prior  of  Lantony's 
dase,  12  Ed.  4,  8  B.,  pi.  22 ;  Moseley  v.  Pierson,  per  Lord  Kenvon  and 
Grose,  J.,  4  T.  R.  104,  107,  108 ;  The  Bailiffs,  &c.,  of  Tewkesbury  v. 
Brioknell,  2  Taunt.  120 ;  Hill  v.  Smith,  in  error,  4  Taunt  520 ;  Wells 
t.  Miles,  4  B.  &  A.  659  (E.  C.  L.  R.  vol.  6). 

BoviUj  Parry^  Serjt.,  and  JETannai,  in  support  of  the  rule. — First — 
In  the  city  of  London,  on  every  day  except  Sunday,  a  shop  is  market 
overt  for  commodities  ordinarily  put  there  for  sale :  Com.  Dig.  Market 
(£.),  and  The  Case  of  Market  Overt,  5  Co.  83  b.  Any  place  that  is 
market  overt  for  the  purpose  of  selling  goods  is  equally  so  for  the  pur- 

fose  of  buying  them :  Taylor  v.  Chambers,  Cro.  Jac.  68,  and  Lyons  v. 
^e  Pass,  11  A.  k  E.  826  (E.  C.  L.  R.  vol.  89).  A  market  is  a  place 
for  buying  and  selling :  Tomlin's  Law  Dictionary,  voc«  ^'  Market'^  The 
object  of  the  law  in  establishing  the  rule  which  protects  tranaaetions  ia 
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market  overt  was  to  encourage  trade  by  inspiring  confidence  in  all  per- 
sons to  come  and  trade,  and  so  keep  toe  market  replenished :  2  Inst. 
713.  It  18  on  the  same  principle  that  the  bon&  fide  nolder  of  a  bill  of 
exchange,  who  has  taken  it  in  the  regular  course  of  business,  has  a  right 
to  hold  it,  although  wrongfully  obtained  in  the  first  instance. 

"Secondly.  That  this  sale  was  efiected  by  sample  is  immate-  r^qii* 
rial.  It  18  enough  if  the  contract  in  all  its  parts  takes  place  in  ^ 
market  overt,  though  the  goods  be  not  present,  provided  they  come  into 
the  market  before  it  is  over.  If  a  fanner  brings  beasts  to  market,  and 
a  drover  asks  the  price  of  one  which  is  already  sold,  and  the  farmer 
says  that  he  has  another  of  the  same  kind  coming  to  market,  which  the 
drover  then  agrees  to  take,  if  the  beast  arrives  before  the  market  is  over, 
this  would  be  a  good  sale  in  market  ov^t,  although  no  property  passed 
until  it  came.  Some  of  the  dicta  cited  by  the  other  side  were  irrelevant 
to  the  cases  in  which  they  are  found* 

Thirdly.  The  property  here  did  not  pass  until  the  plaintiff  took  the 
opium  back  to  Pudding  Lane,  which  is  market  overt,  and  had  weighed 
it  and  completed  the  contract.  [They  cited  the  language  of  Willes,  J., 
in  Bannerman  v.  White,  10  C.  B.  N.  S.  844,  855  (E.  C.  L.  B.  vol 
100)]. 

CocKBUBN,  C.  J. — This  rule  ought  to  be  discharged.  We  must  take 
it,  on  the  facts  found  by  the  jury,  that  the  opium,  the  subject-matter  of 
these  proceedings,  belonged  to  the  defendants^  The  London  Dock  Com- 
pany, that  it  had  been  stolen  from  them,  and  was  bought  by  the  plaintiff 
without  knowledge  of  that  circumstance.  Then  the  question  is,  ha^ 
there  been  a  sale  in  market  overt  so  as  to  vest  in  the  plaintiff  the  pro- 
perty in  this  opium,  of  which  the  defendants  were  the  true  owners;  and 
that  depends  on  the  determination  of  these  points,  first,  was  the  shop 
of  the  plaintiff  in  Pudding  Lane,  beins  within  the  city  of  London,  mar- 
ket overt  both  for  the  purchase  and  sale  of  this  opium ;  and,  secondly, 
if  80,  was  what  took  place  there  with  respect  to  it  a  sale  and  purchase 
in  *market  overt?  It  is  unnecessary  to  decide  the  first  of  these  rit^oty 
points,  which  presents  a  very  important  question.  It  is  to  be  I- 
observed,  in  favour  of  the  plaintiff,  that  several  cases  affecting  the  ques- 
tion of  market  overt  have  Arisen  where  ihe  sale  was  to  a  shopkeeper  in 
his  own  shop,  and  in  none  of  them  was  the  present  point  started ;  which 
raises  a  presumption  that  the  able  Judges  before  whom  those  cases  were 
brought,  and  the  able  counsel  by  whom  tbey  were  argued,  considered  it 
not  tenable.  But,  as  I  have  already  said,  it  is  not  necessary  to  decide 
that  point  here,  for  we  must  give  judgment  for  the  defendants  on  the 
other. 

EveiT  contract  of  sale  involves  two  things.  First.  The  bargain. 
Secondly.  The  transfer  of  the  property.  This  latter  may  take  place 
cither  upon  delivery  or  after  delivery.  But  I  do  not  understand  how  it 
can  be  said  that  a  sale  of  a  given  article  takes  place  in  market  overt 
noleas  the  thing  to  be  sold  is  in  the  market  overt  during  the  whole  of 
!the  time  that  the  incidents  which  constitute  the  purchase  and  sale  are 
£oing  on.  Now,  here,  the  faets  are  these.  The  sale  ia  a  sale  by  sample. 
The  seller  coqies  to  the  shop  of  the  buyer  an^  shows  ^  sample  of  opium ; 
and  the  buyer  agrees  to  porobase  (he  opiuvi  iff  when  delivered*  it  corre- 
sponds with  the  sample.  The  inception  of  the  contract,  t.  e.,  the  bar- 
pin  between  the  parties,  is  in  the  shop  of  the  plaintiff,  which  for  the 
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purpose  of  this  case  we  most  assume  to  be  market  overt;  still  the  deli* 
tery  does  not  take  place  there,  but  in  another  shop  of  the  plaintiff^ 
which  is  not  market  overt.  It  may  be  contended  that  the  contract  was 
not  even  then  complete ;  that  the  property  did  not  pass  until  the  vendee 
had  an  opportunity  of  examining  the  opium  delivered  in  order  to  see 
that  it  corresponded  with  the  sample.  Yet  we  have  this  undoubted  fact, 
*8181  ^^^^        delivery,  so  far  as  *the  vendor  is  concerned,  took  place 

*J  in  Love  Lane,  which  is  not  equivalent  to  market  overt.     For  it 
cannot  be  contended  with  any  show  of  reason  that  the  plaintiff,  having 
accepted  in  Love  Lane  the  delivery  which  the  vendor  was  bound  to  make, 
but  taking  the  goods  next  morning  to  Pudding  Lane  for  his  own  conve- 
nience, can  be  considered  as  conveying  them  there  on  behalf  of  the 
seller,  thus  making  the  delivery  at  Love  Lane  a  constructive  delivery  at 
Pudding  Lane.     The  purchaser  might  have  taken  the  goods,  examined 
and  disposed  of  them,  without  taking  them  to  Pudding  Lane  at  all. 
Therefore,  here  is  a  delivery  at  Love  Lane,  and  by  delivering  them  there 
the  seller  completed  his  contract.    It  is,  indeed,  contended  that  the  pro- 
perty did  not  pass  until  the  final  completion  of  the  contract  at  Pudding 
Lane.     But,  in  order  to  constitute  a  good  sale  in  market  overt  so  as  to 
pass  goods  as  against  the  original  owner,  the  whole  must  have  taken 
place  in  market  overt.     Look  at  the  abuses  that  would  arise  from  a  con- 
trary interpretation.     Suppose  a  bargain  for  sale,  made  in  the  market, 
and  the  goods  delivered  out  of  it,  and  the  vendee  took  them  into  mar- 
ket overt  to  see  if  they  corresponded  with  the  sample,  could  it  be  said 
that  was  a  sale  in  market  overt?     Look  to  the  origin  of  the  law  as  to 
such  sales.     It  arose  at  a  time  when  there  was  much  greater  simplicity 
of  practice  between  buyer  and  seller.     The  practice  then  was  to  buy  in 
markets  and  fairs.     Shops  were  very  few  in  London,  and  persons  whose 
goods  were  taken  feloniously,  would  know  to  what  place  to  resort  in 
order  to  find  them.     I  can,  therefore,  quite  understand  that  the  law  in 
question  was  established  for  the  protection  of  buyers,  that,  if  a  man 
did  not  pursue  his  goods  to  market  where  such  goods  were  openly  sold, 
*^1Q1  ^^  ought  not  to  interfere  with  the  right  of  the  honest  and  bonfi 

-■  *fide  purchaser ;  but  still  the  law  gives  him  this  protection,  that 
the  goods  must  be  exposed  for  sale,  and  th^  whole  transaction  begun, 
continued,  and  completed  so  as  to  give  an  opportunity  to  the  owner  to 
pursue  them.    That  is  the  view  of  very  high  authority.    In  The  Bailifis, 
&c.,  of  Tewkesbury  v.  Diston,  6  East  438,  Lord  Ellenborough  says,  p. 
451,  **^  The  policy  of  th)9  law,  which  binds  the  property  of  another  bv 
sale  in  market  overt,  requires  that  every  part  of  the  transaction,  as  weU 
the  contract  of  sale  as  the  delivery,  shall  take  place  in  the  open  mar- 
ket ;  otherwise  it  shall  not  bind  the  property  of  third  persons."    And 
that  such  was  the  view  of  Lord  Chief  Justice  Mansfield  appears  from  Hill 
V.  Smith,  4  Taunt.  520,  where  he  says,  p.  533,  **  All  the  doctrine  of  sales 
in  market  overt  militates  against  any  idea  of  a  sale  by  sample ;  for  a 
sale  in  market  overt  requires  that  the  commodity  should  be  openly  sold 
and  delivered  in  the  market ;  and  Lord  Coke  so  says  in  his  5  Rep.  82,(a) 
and  that  every  part,  both  of  the  treaty  and  completing  of  the  sale,  most 
be  in  the  market  overt ;"  and,  although  it  is  true  that  that  dictum  wis 
not  absolutely  necessary  to  the  decision  of  the  point  before  the  Coor^ 

(«)  An  evidttit  miitoke  for  88  <>.  , 
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it  IB  no  small  matter  to  have  the  concurrent  opinion  of  two  such  Judges 
coinciding  wjth  the  reason  of  the  thing. and  the  policy  of  the  law. 

Blackburn,  J. — I  agree  that  it  is  not  necessary  to  decide  the  ques- 
tion whether  this  shop  was  market  overt  for  the  purpose  of  the  purchase 
by  the  shopkeeper  of  goods  brought  there  for  sale.  Perhaps  the  ques- 
tion in  each  case  depends  on  the  custom  of  the  shop,  or  the  usage  of 
the  trade  carried  on  in  it. 

Then  comes  the  question  which  it  is  necessary  to  ^decide,  r^qoA 
namely,  whether  this  was  a  sale  in  market  overt.  It  is  pretty  ^ 
clear  that  the  privilege  given  by  law  to  a  sale  in  market  overt,  of  bind- 
ing property  against  the  true  owner,  was  originally  given  in  consequence 
of  its  policy  of  encouraging  markets  and  commerce, — I  agree  with  the 
plain tifTs  counsel  so  far.  But  I  think  that,  for  that  purpose,  the  vendor 
must  buy  the  goods  under  circumstances  such  as  would  induce  him  to 
think  the  sale  a  good  sale  in  market  overt ; — namely,  he  must  buy  a 
thing  which  is  openly  exposed  in  market  overt  under  such  circumstances 
that  he  might  say  to  himself  no  person  but  the  owner' would  dare  to 
expose  them  for  sale  here,  and  therefore  I  have  a  right  to  assume  that 
the  shopkeeper  has  a  right  to  sell  them.  I  think  this  principle  runs 
through  all  the  cases,  that  the  goods  must  be  corporally  present  and 
exposed  in  the  market.  It  was  so  said  in  The  Case  of  Market  Overt, 
5  Co.  83  b. ;  Moore  360j  nom.  L'Evesque  de  Worcester's  Case.  In  The 
Bailiffs,  &c.,  of  Tewkesbury  t;.  Diston,  6  East  438,  there  is  also  a  dic- 
tum of  Lord  Ellenborough  (not  an  irrelevant  one)  to  that  effect,  and 
another  in  Hill  v.  Smith,  4  Taunt.  520,  of  Mansfield,  C  J.  The  whole 
transaction,  and  not  its  mere  inception,  must  take  place  there.  If  a 
man  makes  a  contract  of  sale  of  coods  which  are  not  in  market  overt, 
and  they  are  afterwards  delivered  there,  that  would  not  be  within  the 
privilege  of  market  overt,  as  appears  from  what  Lord  Coke  says  in  The 
Case  of  Market  Overt,  and  also  from  the  case  of  Barker  t;.  Reading, 
W.  Jones  163-4,  and  the  language  of  Lord  Ellenborough  in  The  Bailiffs, 
&c.,  of  Tewkesbury  v.  Diston ;  and  I  think  it  is  the  eood  sense  of  the 
matter.  A  case  has  been  put  by  the  plaintiff's  counsel  of  a  mere  nego- 
tiation for  a  sale,  and  a  binding  contract  afterwards  "^in  market  r^oo-f 
overt,  and  I  agree  with  him  that  such  a  sale  would  be  good,  for  ^ 
the  previous  talk  tnrould  go  for  nothing.  But  that  is  not  the  case  here. 
In  the  Anon.  Case  in  Dyer,  99  b.,  pi.  66,  which  has  been  referred  to, 
the  bargain  was  made  out  of  the  market,  leave  being  reserved  to  the 
buyer  until  12  o'clock  next  day  to  assent  or  dissent.  He  assented  in 
open  market,  but  it  was  held  that  the  property  did  not  pass,  for  his 
assent  had  relation  back  to  the  original  transaction  which  had  taken 
place  out  of  the  market. 

In.the  present  case  the  contract  was  to  supply  goods  equal  to  sample. 
No  property  passed  at  the  time,  for  the  vendor  might  have  supplied  any 
^u>ods  agreeing  with  the  sample.  When  the  goods  were  afterwards 
delivered,  then,  in  pursuance  with  the  above  case  in  Dyer,  the  delivery 
related  back  to  the  previous  contract,  and  the  acceptance  of  them  by 
the  defendant  rendered  that  contract  complete,  as  appears  from  the  Ian- 
age  of  Holroyd,  J.,  in  Rohde  v.  Thwaites,  6  B.  &  G.  388,  393  (E.  0. 
.  K.  vol.  13),  but  that  acceptance  was  out  of  market  overt. 
'  The  plaintiff's  counsel  further  contended  that  the  property  here  did 
not  pass  by  the  delivery  at  Love  Lane,  but  passed  by  what  afterwards 
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took  place  lA  Padding  Lane.  It  te  not  te^eatntf  to  dddde  that.  th% 
contract  was  to  Supply  opitim  aiii/where,  and  whett  tke*  goods  ireN 
delivered  in  Love  Lane,  they  were  not  delivered  itt  murket  overt,  there 
was  nothing  iti  the  contract  reqairihg  the  defendants  to  take  the  goods 
elsewhere,  and  the  taking  them  to  Pudding  Lane  and  doing  with  them 
what  was  done  there  was  no  piart  of  ar  sale  in  market  ovet't. 
Sheb,  J.,  concarring,  Bale  discharged. 


*822]   ♦Thb  QUEElf  v.  *.  J.  ABNOLt),  Esquire,     jffay  6. 

Bmvn  and  feme. — 20  S  21  Vict,  e.  85,  s*  21. — Divorce  Court. — Dieehttrging  pnU^ 

iion  order, — DeeeOtt  of  magietraU* 

trader  sUt.  M  A  21  Viot.  e.  85,  i.  tlf  the  •ppli«s6eii  to  ditebaf^  m  order  fo^  tfao  |»roteetioft 
«f  A  «rlfe'«  property  must  be  made  to  the  ibagMtrate  bj  whom  h  wm  g^ aated ;  or,  •ewMt,  te 
the  Court  for  Diroree  and  Matrimonial  Caaaei. 

Ik  1858  the  wife  of  J.  Sharpe,  who  had  been  deserted  by  her  hus^ 
band,  *obtaini^d  frond  a  Metropolitan  Police  Magistrate  an  order  ooder 
istat.  20  k  21  Vict.  c.  85,  s.  21,  for  the  protection  of  her  property. 
After  the  death  of  that  magistrate  the  hnsband  applied  to  another  Me- 
tropolitan Police  Magistrate  to  rescind  the  pi^otection  order,  who  refused 
to  interfere  on  the  ground  that  he  had  no  jurisdiction  as  the  order  was 
not  made  by  hini.  The  husband  then  petitioned  the  Court  fof  Divorce 
and  Matrimonial  Causesi  but,  the  Judge  Ordinary  doubting  his  jurisdie* 
tion,  a  fresh  application  was  then  mitde  to  the  magistrate^  who  again 
refused. 

Pearce  had  obtained  b  rule  calling  oti  the  mhgisttate  and  the  wife  to 
llhow  cause  why  he  should  not  hear  and  detei'mine  that  application. 

Prentice  showed  cause*— Stat.  20  k  31  Vict.  c.  85^  i.  21,  enaete,  "A 
wife  deserted  by  her  husband  may  at  any  time  after  such  desertion,  if 
resident  within  the  Metropolitan  District,  apply  to  a  police  magistrate, 
br  if  resident  in  the  country  to  justices  in  Petty  Sessions,  or  in  either 
case  to  the  Courts  for  an  order  to  protect  any  money  or  property  she 
may  acquire  by  hel^  own  lawfiil  industry,  and  property  which  she  taa^ 
become  possessed  of,  after  such  desertion,  against  her  husband  or  his 
*S231  ^^^^'^^^9  ^^  ^^y  pet*8on  ^claiming  under  him ;  and  such  magis^ 
■^  trate  or  justices  or  Court,  if  satisfied  of  the  fact  of  such  deser^ 
tion,  and  that  the  same  liras  without  reasonable  cause,  and  that  the  wife 
is  maintaining  herself  by  her  own  industry  or  property,  may  make  and 
give  to  the  Ivife  an  otder  pirotectin^  her  earnings  and  property  acquired 
since  the  commencement  of  such  desertion,  from  her  husband  and  all 
creditors  and  persons  claiming  under  him,  and  such  earnings  and  pro' 
perty  shall  belong  to  the  wife  as  if  she  were  a  feme  sole :  Provided 
always,  &c. ;  that  it  shall  be  lawful  for  the  hnsband,  and  any  creditof 
or  other  pel^son  claiming  under  him,  to  apply  to  the  Court,  or  to  the 
magistrate  or  justices  by  Whom  such  order  was  made,  for  the  dischar^ 
thereof,*'  &c.  On  the  true  construction  of  this  section  ho  poliee  magis^ 
trate  or  justices  other  than  he  or  those  who  made  the  order  can  discharge 
it,  although  the  Court  for  Divorce  and  MatriiUonial  Caudes  may» 
[Blackburn,  J. — Unless  that  Court  has  the  power  no  one  can  discharge 
the  order,  and  there  is  dlearly  a  casus  omissus  iu  the  statute.]^  [He  tras 
then  stopped.] 
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*  Pearee,  in  npport  of  ike  ral««— The  pow«r  ^f  reicio4iog  a  prat^etUm 
order  ii  not  restricted  to  tlie  magietrftte  by  whom  it  was  granted.  The 
words  in  stat.  20  k  21  Vict.  c.  85,  s.  21,  *'  bjf  fekam  such  order  wao 
made,"  are  meire  sarplusage  or  at  most  oaIt  directory^  The  Metropoli- 
iaa  PoUoe  Acta,  10  G.  4,  c.  44,  s,  4,  and  2  &  8  Yict.  o.  47,  s.  75,  show 
tiiat  ia  mattera  within  the  jarisdiotion  of  the  police  magistrates  of  the 
Metropolis  it  is  immaterial  to  which  of  them  application  is  made ;  and 
bj  Stat.  11  k  12  Vict*  c»  43,  a#  1«  and  c«  44,  s.  8,  a  proceeding  origi- 
nated before  oi»e  justice  of  the  peace  may  be  continued  before  another 

*OocKBUEN,  C.  J. — The  words  of  stat.  SO  it  21  Vict.  c.  85,  r«324 
a.  21,  are  conclasive  that  the  party  wishing  to  obtain  the  consent  ^ 
of  a  magistrate  to  discharge  sacb  an  or«ier  as  this  must  apply  to  the 
msgistntte  by  whom  it  was  made ;  and  a  case  like  the  present,  wher^ 
that  magistrate  has  died  or  reaigned  or  .been  deprived  of  bis  o£Sce  in  the 
mean  time^  seems  a  casas  omissus  in  the  Aet^  But  the  word  ^^  whom" 
in  that  section  is  not  applicable  to  the  Court  for  Divorce  and  Matrirooi- 
nial  Caaaee,  to  w^icb  accordingly  the  application  may  be  made.  The 
Legislature  may  have  had  a  confidence  in  that  Court,  but  had  not  equal 
confidence  in  police  magistrates  or  justieea  at  Petty  Sessions.  We  are 
not  howmrer  caJled  on  to  go  into  this. 

Blackbvbm  and  Shss,  JJ>,  concurring,  Kule  discharged.(a) 

(a)  The  omSMkm  ia  itai.  SO  4  21  Tiat  e.  $b,  •.  21,  4ftek»wd  by  tbli  Mse  it  bow  remedied 
hf  eUt  n  ittS  Tiet «.  44,  whieli  aiwni,  **  Where  sailer  Um  previiloM  of  aeet  21  of  ilie  itld 
4et  a  mf*  daeeiied  ^  ku  Imebaiid  abtU  k/kif  obuiied  «r  ttiiu  ker^fter  aWein  »ii  erder  pn^ 
teeting  her  cemiqgs  asd  propertj  from  «  police  mtf Utmlf,  or  JMiifiM  in  Veitj  SeHione,  ojr 
the  Court  for  Divoree  and  Metrimooial  Caiieei^  ei  the  otse  ipaj  he,  the  huBband  and  aoy 
creditor  or  •ther  peraon  elafmiag  under  hiaa  may  appffy  to  fhe  Court  or  to  the  naglBtrate  or 
JaaUeoi  bj  vhom  aaeh  order  was  made  for  (ha  dla<iharga  thereof  at  by  the  taid  Aet  authorised; 
aad  IB  eaaa  tba  aaid  ordar  ahall  haaa  bean  mada  by  a  pidiaa  aMglalrata  p»i  tbf  aaid  laagittcala 
ahall  hare  died  or  haaa  remoTed,  or  bare  beaojpe  ipeapabia  of  aetiag,  tbea  io  OT^ry  Mich  caaa 
Ibe  boaband  or  ereditor,  or  each  other  peraoa  at  aforetaid,  miay  apply  to  the  nagiatrate  for  the 
iitM  being  aetiag  aa  the  auoeeaaor  or  in  the  place  of  (ha  onagiatrate  who  made  the  order  of 
protoetion,  for  the  diaabarge  of  it,  vha  abaU  ba^a  autbertoy  to  voaka  ao  order  diacfaargiag  tba 
aaoie ;  and  aa  iwdar  for  daaobarge  of  an  otdar  for  paataatian  may  be  applied  far  to  and  ba 
graatitd  by  tba  Coar^  altbovgb  tha  prder  ibr  proJtaoilan  vaa  not  made  by  tba  Cowrt»  and  a|i 
order  for  protection  made  at  one  Petty  Seapiana  may  he  diacharged  by  the  juaticea  o/  any  later 
Petty  aeaaiona,  or  by  the  Court.*' 
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Veador  wad  jncrcAea€r.-^9iKit(^M  eoMsaiil  for 


By  deed  dated  the  9th  September,  1861,  reciting  that  the  defendant  had  contracted  with  tha 
plaintiff  far  the  abaolate  aale  to  Mm  of  a  Beaanage  aad  hereditamenta,  and  the  inheritanoa 
thereof,  fuB  from  aU  «ne«mbcaiieea«  Iba  dafeodaat  oonvayad  to  the  plaiaUff  and  bit  heir*  tba 
Aaifa«ge,  4a.,  togalber  with  (Intar  aUa)  aU  ilghit,  Mbartia^  ptiTjIagea,  aaaamaau,  profitai  and 
appartenanoea  to  tha  meaaoage,  4«^,  belonging  at  in  any  wiae  apparlaining,  or  nauaJly  held, 
aecupied,  or  enjoyed  therewith,  or  deemed  or  taken  aa  part,  parcel,  or  member  thereof,  or  siny 
part  thereof,  to  the  naea  aad  npoa  the  truata  therein  mentioned;  and  the  defendant  corenanted 
Ibat  aotvidiataBdiiif  9mf  AoL,  deed*  matter,  orihiag  wbataoever  made,  done,  or  permitted  to 
^  eeateary  by  Aa  dwfawdawt  er  mbj  petaia  or  paraoaa  ataimiag  tbroagb»  nader,  or  in  trail 
Ibr  bim,  hit  tbae  had  in  bUnaalf  good  right  aad  ahaotnte  awtborUy  kgr  tba  deed  to  ooovey  tha 
SMmaage,  ac,  with  their  appartananoaa.  On  the  22d  Joae,  1S42,  the  defendant,  then  being 
Che  owner  in  liw  of  the  meaaaage,  ae.,  by  an  agreement  in  writing  with  the  uwnera  in  fee  of  an 
«d|oiaaig  baUdiag,  agtaed  that  aeerUbi  oorsiee  aad  aaiteia  apaaia  aad  plpea  aoadaeting  tha 
ieta  »  upant  balaegieg  la  tba  bBttdinftMid  tba  dripping  a^  vatar  fram  tba  aavaa  (f  tbt 
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mmnmigb,  and  the  three  windowi  on  the  enst  iide  of  the  mestaege  OTorlooking  the  bnildlBg^ 
were  encroachnienti  by  the  defendant,  and  choald  and  might  be  used  bj  him  eo  long  only  ai 
the  other  partiei  to  the  agreement  Bhoold  content  thereto ;  and  the  defendant  paid  to  the  other 
parties  &«.  as  an  acknowledgment,  and  agreed  to  pay  5«.  per  annum  lo  long  at  the  cornice^ 
iponts,  pipes,  or  windows  shoold  be  nsed  by  htm.  At  that  time  the  defendant  had  not 
aeqnired  any  easement  in  respeet  of  the  eomiee,  sponts,  pipes,  or  windows  by  the  lapse  of 
twenty  years.  The  plaintiff,  having  been  interfered  with  in  the  enjoyment  of  the  easement 
by  the  owners  of  the  adjoining  building,  broaght  an  action  against  the  defendant  for  breach 
of  corenant.  Held,  that  the  defendant  had  conveyed  the  premises  described  so  far  as  he 
pOMetsed  or  could  grant  them ;  but  that  the  covenant  for  title  "was  limited  to  that  which  he 
Mtaally  had,  or  hut  for  his  own  act  would  have  had,  and  that  the  acknowledgment  and  pay- 
ments were  not  an  act  within  that  eovenant. 

The  first  count  of  the  declaration  stated  that  the  defendant,  by  an 
indenture,  bearing  date  the  9th  September,  1861,  made  between  the 
defendant  of  the  first  part,  one  James  Sollory  of  the  second  part,  the 
plaintiff  of  the  third  part,  and  -one  Francis  Burton  of  the  fourth  part, 
and  sealed  with  the  seal  of  the  defendant :  After  reciting  that,  by  an 
indenture  dated  the  8th  December,  1860,  and  made  between  the  Rer. 
Philip  Bainbrigge  Haddock  of  the  first  part,  the  defendant  of  the  second 
*S961  V^^  ^^^  ^^^  ^^^^  James  SoIIory  "^of  the  third  part,  the  mes- 

'^  ^  suage,  garden,  hereditaments  and  premises  thereinafter  and 
hereinafter  mentioned  were  with  the  appurtenances  granted  and  released 
unto  the  defendant,  his  heira  and  assigns,  to  hold  the  same  onto  the 
defendant  and  his  heirs,  to  such  uses  and  for  such  intents  and  purposes, 
and  with,  under  and  subject  to  such  powers,  provisoes,  agreements  and 
declarations  as  the  defendant  should  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation  from  time  to  time  direct, 
limit  or  appoint;  and  in  default  of,  and  until  such  direction,  limitation 
or  appointment,  and  so  far  as  any  such  should  not  extend,  to  the  use  of 
the  defendant  and  his  assigns  during  his  life,  with  a  limitation  to  the 
use  of  the  said  James  Sollory,  his  executors  and  administrators  during 
the  life  of  the  defendant,  in  trust  for  the  defendant  and  his  assigns 
during  his  life,  with  remainder  to  the  use  of  the  defendant,  his  heirs, 
appointees  and  assigns  for  ever:  and  also,  after  reciting  that  the 
defendant  had  contracted  andagreed  with  the  plaintiff  for  the  absolute 
Bale  to  him  of  the  said  messuage,  garden,  hereditaments  and  premises, 
and  the  inheritance  thereof,  in  fee  simple  in  possession,  free  from  all 
encumbrances,  for  the  price  therein  mentioned :  It  was  thereby  vntneaed 
that,  in  pursuance  and  performance  of  the  aforesaid  contract,  and  in 
consideration  of  the  sum  of  38007.  to  the  defendant  then  paid  by  the 
plaintiff,  he  the  defendant,  pursuant  to  and  by  force  and  virtue  and  in 
exercise  and  execution  of  the  power  or  authority  to  him  given,  limited 
or  reserved  in  and  by  the  said  recited  indenture  of  the  8th  December, 
1860,  and  of  all  and  every  other  power  and  powers,  authority  and 
authorities  whatsoever  in  anywise  enabling  him  in  that  behalf,  did 
*8271  ^^^^^^^^7  ^^^  irrevocably  direct,  *limit  and  appoint  that  the 
^  said  messuage,  garden,  hereditaments  and  premises  should 
thenceforth  go,  remain,  continue  and  be,  and  that  the  said  recited 
indenture  of  the  8th  December,  1860,  should  thenceforth  operate  and 
enure,  to  the  uses  and  upon  the  trusts  thereinafter  expressed  and 
declared  of  and  concerning  the  same :  And  it  teas  by  toe  said  first 
mentioned  indenture  further  witnessed  that,  in  further  pursuance  and 
performance  of  the  aforesaid  agreement,  and  for  the  consideration  there- 
inbefore expressed,  and  also  in  consideration  of  the  sum  of  10s.  sterUog 
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to  the  said  James  Sollorj  in  hand  then  paid  by  the  plaintiff,  the  said 
James  SoUory  at  the  request  and  by  the  direction  of  the  defendant  did 
thereby  release  and  convey,  and  the  defendant  did,  by  the  said  first 
mentioned  indenture,  grant,  release,  conyey  and  confirm  unto  the  plain- 
tiff and  his  heirs  the  said  messuage,  garden,  hereditaments  and  premises 
as  in  the  said  first  mentioned'  indenture  particularly  mentioned  and 
described,  together  with  all  and  singular  houses,  outhouses,  edifices, 
stables,  walls,  yards,  gardens,  ways,  waters,  watercourses,  lights,  liber- 
ties, privileges,  easements,  profits  and  appurtenances  to  the  said  mes- 
suage, garden,  hereditaments  and  premises  belonging  or  in  anywise 
appertaining,  or  usually  held,  occupied  or  enjoyed  therewith,  or  deemed 
or  taken  as  part,  parcel,  or  member  thereof,  or  any  part  thereof:  To 
have  and  to  hold  the  said  messuage,  garden,  hereditaments  and  pre- 
mises, and  all  and  singular  other  the  said  premises  with  their  and  every 
of  their  appurtenances  unto  the  plaintiff  and  his  heirs,  to  the  uses  and 
upon  the  trusts  thereinbefore  declared  of  and  concerning  the  same. 
And  the  defendant  did  thereby  covenant^  promise  and  agree  with  the 
plaintiff,  his  heirs  and  assigns  that  the  said  recited  "^or  referred-  r^ono 
to  power  of  appointment  was  at  the  time  of  the  sealing  and  ^ 
delivering  of  the  said  first  mentioned  indenture  a  good,  valid  and  sub- 
sisting power,  and  not  in  anywise  extinguished  or  made  void  or  voidable ; 
and  that,  notwithstanding  any  act,  deed,  matter  or  thing  whatsoever 
made,  done  or  permitted  to  the  contrary  by  the  defendant  or  any  person 
or  persons  claiming  through,  under,  or  in  trust  for  him,  he  the  defend-* 
ant  then  had  in  himself  or  in  conjunction  with  the  said  James  Sollory, 
good  right  and  absolute  authority  by  the  said  first  mentioned  indenture 
to  appoint  and  also  to  grant,  release  and  convey  and  assure  the  said 
messuage,  garden,  hereditaments  and  premises  with  their  appurtenances, 
to  the  uses  and  in  manner  aforesaid  according  to  the  true  intent  and 
meaning  of  the  said  first  mentioned  indenture.  Averment,  that  at  the 
time  of  the  making  of  the  first  mentioned  indenture,  by  reason  and 
means  and  in  consequence  of  certain  acts,  deeds,  matters  and  things 
theretofore  made,  done  or  permitted  by  the  defendant,  he  the  defendant 
had  not  at  the  time  of  the  making  of  the  first  mentioned  indenture  in 
himself,  nor  in  conjunction  with  James  Sollory,  good  right  or  absolute 
authority  by  the  first  mentioned  indenture  to  appoint  or  to  grant, 
release  or  convey  or  assure  the  messuage,  garden,  hereditaments  and 

{^remises  with  their  appurtenances  in  manner  aforesaid,  to  wit,  certain 
igbts,  liberties,  privileges,  easements,  profits  and  appurtenances  then 
held,  occupied  and  enjoyed  with  and  deemed  and  taken  as  part,  parcel 
and  member  of  the  messuage,  garden,  hereditaments  and  premises,  or 
of  some  part  thereof,  contrary  to  the  covenant  in  that  behalf,  whereby 
the  messuage,  garden,  hereditaments  and  premises  were  of  much  less 
use  and  value  to  the  ^plaintiff  than  the  same  otherwise  might  r^oqa 
and  would  be,  and  the  plaintiff  could  not  have  or  enjoy  the  '- 
supposed  lights,  liberties,  privileges,  easements,  profits  and  appurte* 
nances  without  the  permission  and  license  of  certain  other  persons,  and 
had  been  obliged  to  expend  money  for  and  in  and  about  procuring  their 
permission  and  license  for  his  having  and  enjoying  at  their  will  the 
supposed  lights,  liberties,  privileges,  easements,  profits  and  appurte- 
nances. 
There  was  a  second  count  for  fraudulent  concealment  and  misrepre* 
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ientation  by  the  defendant  oo  tbe  sale  of  the  moesttige,  garden^  heredir 
taments  and  premises  mentioned  in  the  finst  connt 

Pleae.  JPirst*  To  the  first  count,  denying  the  alleged  hreacbee  of 
covenant.    Second.  To  the  second  connty  Not  guilty. 

Issues  thereon. 

The  action  was  tried  before  Blackburn,  J.»  at  the  last  Sprine  Assises 
for  the  town  and  county  of  the  town  of  Nottinj^bam,  when  the  following 
facts  appeared* 

The  plaintiff  put  in,  and  proved,  the  deed  of  the  9th  September,  1861, 
containing  the  covenant  for  the  alleged  breach  of  wbidi  the  action  was 
brought.  The  indenture  of  the  8th  December,  1860,  recited  in  that 
deed  was,  in  fact,  a  reconveyance  by  a  mortgagee  of  the  messuage^ 
house,  earden,  hereditaments  and  premises  in  question  to  the  defendanti 
who  had  been  owner  of  the  premises  for  many  years.  While  the  defend^ 
ant  was  such  owner,  and  previous  to  the  making  of  the  agreement  after 
mentioned,  the  defendant  had  taken  down  the  sreater  part  of  an  old 
dwelling-house  and  rebuilt  it  so  as  to  make  a  mud>  larger  house,  and  in 
doing  so  had  made  a  certain  cornice  ibrming  part  of  his  bouse,  and 
*8801  ^^"^^  ^projected  over  certain  adjoining  property,  and  also  made 
^  certain  spouts  and  pipes  conducting  the  water  into  a  apout  ber 
longing  to  the  adjoining  property,  and  certain  eaves  drip  from  the  roof 
of  the  defendant's  premises  upon  the  adjoining  premises,  and  the  de- 
fendant also  made  and  opened  out  the  three  windows  in  his  dwelling* 
house  overlooking  the  adjoining  property,  and  the  defendant  had  not,  at 
the  time  of  the  making  of  the  agreement,  acquired  any  easement  or 
right  with  respect  to  any  of  these  encroachments. 

On  the  22d  June,  1842,  by  an  affreemeat  in  writing  made  between  the 
defendant,  then  being  and  therein  described  as  the  owner  in  fee  of  the 
house,  garden  and  premises,  and  certain  persons  therein  named  and  d> 
scribed  as  the  tenants  in  fee  of  a  certain  building  used  as  a  dissenting 
ehapel,  being  the  same  premises  adjoining  the  messuage,  house,  garden, 
hereditaments  and  premises  of  the  defeamit:  It  was  expressly  declared 
and  agreed  by  and  between  the  parties  thereto  that  the  cornice,  spouti^ 
and  pipes  conducting  the  water  into  a  spout  belonging  to  the  chapel, 
and  the  dripping  of  water  from  the  eaves  of*  the  messuage,  and  the  thre^ 
windows  on  the  east  side  of  the  messuage  or  dwelling-house  of  the  de- 
fendant, overlooking  the  chapel,  were  encroachments  by  the  defendanl^ 
and  should  and  might  be  used  by  him  so  lonff  only  as  the  other  parties  te 
the  agreement  should  consent  thereto,  and  that  the  usage  and  enjoyment 
thereof,  or  cither  oi  them,  for  any  length  of  time  thereafter  by  the  d^ 
fendant,  should  not  give  him  or  any  other  person  any  right  thereto ;  and 
the  defendant^  in  confirmation  thereof,  paid  to  the  other  parties  to  the 
agreement  the  sum  of  5e.  9A  an  acknowledgment  to  prevent  any  such 
Mftyi  right  being  acquired,  and  thereby  agreed  *to  pay  &».  per  annum 
^  so  long  as  the  cornice^  spouts,  windows,  &c.,  or  any  or  either  of 
thorn  should  be  used  by  him. 

After  tfa«  making  of  the  agf«ement  and  down  to  the  time  of  the  plain- 
tiff's purchase!  the  defendant  had  regularly  paid  the  acknowledgment 
laentioned  in  it. 

At  the  time,  and  before  the  plaintiff  purohaaod  the  house,  garden  and 
premises,  he  observed  the  cornice,  spouts,  and  windows  in  question,  bnt 
urifl  entirely  ^aerant  of  the  fact  that  they  were  encroachments  on  the 
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adjoining  ptoperty,  ft6f  WM  My  infanBatioii  giTea  t#  him  or  his  solicitot 
bj  the  defendant  or  hie  solicitor  as  to  the  agreement,  or  as  to  their  being 
encroachments.  It  was  admitted,  however,  at  the  trial  that  such  infor* 
mation  was  not  wilfally  or  deceitfully  withheld. 

Some  time  after  the  completion  of  the  purchase  the  plaintiff  was  ap* 
plied  to  by  a  Mr.'  McCraith,  the  then  owner  of  the  adjoining  property^ 
for  the  payment  of  the  acknowledgment  of  6s«  mentioned  in  the  agrees 
ment  of  the  22d  June,  1842,  which  was  the  first  information  the  plamtiff 
or  his  solicitor  received  on  the  subject,  but  the  plaintiff  refused  to  pay  the 
same.  Subsequently  an  action  was  brought  by  Mr.  McCraith  against 
the  plaintiff  in  respect  of  some  of  the  said  en<»*oachment8,  and  aftef* 
wards,  the  plaintiff  being  advised  that  he  had  no  defence  to  the  same, 
suffered  judgment  by  defaulti  and  was  compelled  to  pay  17/.  8s.  9d^ 
being  the  damages  and  taxed  costs  in  the  action,  and  was  obliged  to 
enter  into  a  new  agreement  for  the  payment  of  Is.  yearly  for  the  further 
enjoyment  of  the  cornice  and  spouts  and  windows  during  the  sufferanee 
and  pomission  of  Mr.  McCraith,  who  gave  evidence  at  the  trial  of  hia 
intention  to  build  on  the  adjoining  premises  at  some  future  time,  and 
'thereby  put  an  end  to  any  farther  enjoyment  of  the  windows,  r^ooo 
spouts,  &c.  '- 

Afler  evidence  had  been  giveti  on  both  sides  as  to  the  amount  by 
which  the  plaintiff's  premises  were  deteriorated  in  value  by  the  loss  of 
the  right  of  the  windows,  spouts,  ftc,  the  learned  Judge  submitted  to 
the  jury  the  fact  of  the  injury  and  the  amount  of  damage  sustained^ 
reserving  for  the  opinion  of  the  Court  the  question  whether  any  breach 
of  the  covenant  declared  upon  had,  under  the  circumstances,  been  com- 
mitted by  the  defendant*  The  jury  found  the  fact  of  injury,  and 
assessed  the  damages  at  IQOL  On  the  sscond  count  the  verdict  was 
entered  for  the  defendants 

In  Eaater  Term,  Field  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant  on  the  irst  count,  pursuant  to  leave  reserved,  on  the  ground 
that  there  had  been  no  breach  of  the  covenant  declared  upon  in  refer* 
CDce  to  the  cornice  and  lights  in  question. 

The  rule  was  argued  at  the  Sittings  in  banc  after  Eastern  Term,  May 
11,  before  BLAOKBUtiH,  Mxllor  and  Shbu,  JJ. 

Moeauiayy  Hayee^  Serjt.,  and  Bruce  Campbell  showed  cause.*— First. 
The  defendant  conveyed  to  the  plaintiff  the  right  to  the  three  windoira 
and  the  cornice,  spouts  and  pipe  which  were  apparently  belonging  to  the 
house.  The  word  "  lights"  passes  the.  right  to  the  windows  Mid  the  access 
of  light  and  air  through  them* 

Secondly.  The  defendant  was  guilty  of  a  breach  of  the  covenant  de* 
elared  upon,  inasmuch  as  but  for  the  written  acknowledgment  which  he 
'  made,  and  the  payments  under  it,  the  right  to  the  windows  and  the  cor- 
nice, spouts  and  pipes  would  have  become  indefeasible  by  the  lapse 
*of  twenty  years.  The  covenant  is  in  the  most  general  terms,  r^ooo 
and  extends  to  every  act,  deed,  matter  or  thing  made,  done  or  ^ 

E^rmitted  by  him,  by  which  his  title  to  convey  in  fee  may  be  affected, 
ere  the  defendant  oV  his  acknowledgment  and  payments  has  estopped 
himself  and  those  claiming  under  him  from  setting  up  a  title  which,  but 
for  that  acknowledgment  and  those  payments,  might  have  been  acquired. 
He  became  tenant  at  will  of  the  easement  in  question  by  his  own  act. 
There  is  no  authority  bearing  on  this  question,  flobson  «.  Middleton, 
«  B.  ft  C.  296  (E.  C%  L.  B,  vol.  13),  is  not  in  point,  and  only  shows  that 
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assenting  to  an  act  which  a  man  cannot  prevent  is  no  breach  of  covenant. 
[Shke,  J.,  referred  to  Spenser  v.  Marriot,  1  B.  &;  C.  457  (E.  C.  L.  B. 
vol.  8).] 

Field  and  Cave^  contriL. — First.  By  the  deed  of  the  9th  December, 
1861,  the  defendant  conveyed  only  those  easements  which  he  had  a  right 
to  convey.  According  to  the  practice  of  conveyancing  an  abstract  of 
the  vendor's  title  is  first  furnished  to  the  purchaser.  [Mellor,  J.— 
'Would  there  be  an  inquiry  by  the  purchaser  whether  the  windows  were 
ancient,  or  whether  there  had  been  any  acknowledgment  that  they  were 
enjoyed  of  right  ?]  It  is  for  the  purchaser  when  he  gets  the  abstract  to 
ascertain  whether  the  vendor  ever  had  that  which  he  purports  to  convey. 
When  a  power  of  appointment  or  other  document  necessary  to  complete 
the  vendor's  title  has  not  been  properly  executed,  the  loss  falls  on  the 
purchaser.  A  mortgagor  covenants  absolutely;  but  the  covenant  for 
breach  of  which  this  action  is  brought  is  one  of  the  ordinary  covenants 
for  many  years  introduced  into  purchase  deeds.  There  is  no  relief 
from  encumbrances  prior  to  the  vendor's  title.  In  Sugd.  Vend,  and 
^004-1  Purch.,  vol.  2,  ch.  xii.  *8.  2,  clause  6,  p.  420, 10th  ed. ;  ch.  xiii. 
•^  s.  2,  clause  6,  p.  549, 14th  ed.,  it  is  said  '^  If  the  conveyance  has 
been  actually  executed  by  all  the  necessary  parties,  and  the  purchaser 
is  evicted  by  a  title  to  which  the  covenants  do  not  extend,  be  cannot 
recover  the  purchase-money  either  at  law,  or  in  equity."  In  this  deed 
the  parcels  consist  of  two  parts.  First,  the  specific  subject,  viz.,  the 
messuage,  garden,  hereditaments  and  premises ;  second,  a  general  clause 
— ''  together  with  all  and  singular  houses,  &c.,"  expanded  into  a  cata- 
logue of  words,  among  which  is  ''  lights."  Supposing  that  word  means 
a  right  to  unobstruct^  access  to  air  and  light  through  particular  aper« 
tures  in  the  house,  still  it  is  not  an  indefeasible  right,  but  qualified  by 
the  words  following.  It  is  admitted  that  there  is  no  such  right  ^^  belong- 
ing or  in  anywise  appertaining"  to  the  house.  The  words  '^  or  usually 
held,  occupied,  or  enjoined  therewith,"  are  apt  words  to  recreate  an 
easement  which  has  been  extinguished  by  unity  of  ownership,  but  they 
have  no  other  operation.  [They  cited  Plant  v.  James,  in  error,  4  A.  i 
E.  749  (E.  C.  L.  R.  vol.  31),  Barlow  v.  Rhodes,  1  Gr.  k  M.  439,  448, 
per  Bayley,  B.]     Then  follow  the  words  '^  or  deemed  or  taken  as  part, 

Earcel  or  member  thereof,  or. any  part  thereof,"  which  point  to  the  out- 
ouses  rather  than  to  easements:  an  easement  cannot  be  said  to  be  part 
of  the  house.  In  the  case  of  the  sale  of  large  property  it  would  be  very 
inconvenient  to  adopt  the  construction  contended  for  by  the  plaintiff'; 
and  the  only  remedy  would  be  by  specifying  in  a  schedule  the  easements 
intended  to  be  conveyed.  Where  the  owner  of  two  properties,  A.  and 
B.,  conveys  B.  to  a  purchaser  without  any  reservation,  he  discharges  it 
from  any  burden  imposed  upon  it,  or  any  easement  enjoyed  over  it  at 
^QQfri  the  *time  of  the  conveyance  in  respect  of  A.,  and  if  he  afterwards 
-1  sells  A.  the  purchaser  of  A.  would  have  no  right  against  the  prior 
purchaser  of  B. 

Secondly.  The  covenants  in  a  deed  of  conveyance  are  to  be  read  with 
reference  to  the  qualification  of  them  appearing  on  the  face  of  the  deed, 
and  do  not  extend  to  an  act  of  the  defendant  which  was  not  in  deroga- 
tion or  destruction  of  any  right  which  he  had  acquired,  but  the  effect 
of  which  was  only  the  non-acquisition  of  a  right.  In  Browning  t. 
Wright,  2  B.  &  P.  18,  Lord  Eldon  said,  p.  22,  "It  is  certainly  true, 
that  the  words  of  a  covenant  are  to  be  taken  most  strongly  against  the 
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covenantor ;  but  that  must  be  qualified  by  the  observation  that  a  due 
regard  must  be  paid  to  the  intention  of  the  parties  as  collected  from  the 
▼hole  context  of  the  instrument."  [Blackburn,  J. — In  Woodhouse  v, 
Jenkins,  9  Bing.  481,  440  (E.  C.  L.  R.  vol.  28),  Tindal,  C.  J.,  cites 
the  case  of  Butler  v.  Lady  Swinnerton,  Cro.  Jac.  656,(a)  in  which  Sir 
John  Swinnerton  purchased  an  estate  and  procured  the  conveyance  of 
it  to  be  made  to  himself  and  his  wife,  and  to  the  heirs  of  himself,  and 
then  made  a  lease-  in  which  he  covenanted  for  quiet  enjoyment  by  the 
lessee  against  the  disturbance  of  himself,  or  of  any  other  person  by  or 
through  his  means,  title  or  procurement ;  and  after  his  death,  his  wife 
having  evicted  the  lessee,  it  was  held  that  the  wife  was  a  person  within 
the  covenant,  who  claimed  by  the  means  of  her  husband.  The  covenant 
for  quiet  enjoyment  is  as  much  qualified  as  this  covenant.]  The  action 
on  this  covenant  is  never  applied  to  the  absence  of  a  right  to  convey  an 
easement.  The  owner  of  the  servient  tenement  did  not  evict  the  plain- 
tiff under  the  agreement  signed  by  the  defendant,  but  on  the  strength 
of  his  own  title  paramount  only.  If  the  "^defendant  having  had  r^qog 
a  grant  of  the  right  from  the  owner  of'the  servient  tenement  had  ^ 
regranted  it  to  him,  that  might  have  been  an  act  within  the  covenant. 

Cur.  adv,  vuU. 

Mellor,  J.,  now  delivered  the  judgment  of  the  Court. — ^In  this  case 
the  question  turns  upon  the  true  construction  of  a  covenant,  contained 
in  a  deed  of  conveyance  by  the  defendant  to  the  plaintifi"  of  a  certain 
house,  garden  and  premises  in  Nottingham,  whereby  the  defendant  cove- 
nanted with  the  plaintiff'  that  notwithitdnding  any  act^  deed^  matter  or 
thing  whatsoever  madey  donej  or  permitted  to  the  contrary  by  the  defend" 
antj  or  any  person  or  persons  claiming  through,  under  or  in  trust  for 
him,  he  the  defendant  then  had  in  himself,  or  in  conjunction  with  one 
James  Sollory,  good  right  and  absolute  authority  by  the  deed  to  appoint, 
and  also  to  grant,  release  and  convey  and  assure  the  said  messuage, 
garden,  hereditaments,  and  premises,  thereinbefore  described  and  thereby 
appointed  and  granted  and  released  or  intended  so  to  be,  with  the  appur- 
tenances, to  the  uses  and  in  manner  aforesaid,  according  to  the  true 
intent  and  meaning  of  the  deed. 

It  appeared  on  the  trial,  before  my  brother  Blackburn,  that  the  deed 
in  qnestion  was  dated  the  9th  September,  1861,  and  was  made  between 
the  defendant  of  the  first  part,  one  James  Sollory  of  the  second  part,  the 
plaintiff  of  the  third  part,  and  one  Francis  Barton  of  the  fourth  part,  and 
that,  after  reciting  that  by  an  indenture  bearing  date  the  8th  Decemberi 
1860,  the  said  messuage,  burgage  or  tenement  and  garden  and  heredi- 
taments were  conveyed  to  the  defendant  and  his  heirs,  to  such  uses  as  he 
should  appoint,  and  in  default  thereof  to  the  use  of  the  defendant  and 
his  assigns  during  *his  life,  with  remainder  to  James  Sollory,  his  ticqq't 
executors,  &c.,  in  trust  for  the  defendant  and  his  assigns  during  ^ 
his  life,  with  remainder  to  the  defendant,  his  heirs,  appointees  and 
assigns,  for  ever :  And  also  reciting  that  the  defendant  had  contracted 
vith  the  plaintiff  for  the  absolute  sale  to  him  of  the  said  messuage, 
burgage,  or  tenement  and  hereditaments  thereinafter  described,  and  the 
inheritance  thereof,  free  from  all  encumbrances,  for  the  price  of  38007. : 
It  was  witnessed  that,  in  consideration  of  that  sum  paid  by  the  plaintiff 
to  the  defendant,  he  the  defendant,  in  exercise  of  the  power  to  him  given 

(a;  More  fullj  reported  in  Palm.  339,  and  2  RoU.  38S. 
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by  the  tfaereiii  racited  ^eed,  did  in  th#  mmni  manner  ^>point  that  the  aaid 
messuage,  burgage  er  tenement,  and  all  other  the  hereditamenta  there- 
inafter partieularly  deaeribed,  with  thrir  and  every  of  their  appor* 
tenanoea,  should  ennre  to  the  uses  thereinafter  declared  concerning  the 
same.  And  it  was  further  witnessed  that  in  further  performance  of  the 
agreement,  and  ibr  the  consideration  aforesaid,  James  SoUory  and  the 
defendant  did  thereby  respectively  release  and  convey,  and  grant,  release, 
convey  and  confirm,  to  the  plaintiff  and  his  heirs,  the  messuage,  burgage 
or  tenement  and  garden  therein  particularly  described,  together  with 
(inter  alia)  all  lights,  liberties,  privileges,  easements,  profits  and  appur- 
tenances to  the  said  messuage,  garden,  hereditaments  and  premises 
belonging,  or  in  any  wise  appertaining  or  usually  enjoyed  therewith,  or 
deemed  or  taken  as  part,  parcel  or  member  thereof,  or  any  part  thereof: 
To  the  uses  therein  mentioned-  The  defendant  covenanted  that  the  said 
power  of  appointment  was  then  a  subsisting  power ;  and  then  followed 
the  covenant  above  set  out  upon  die  construction  of  which  the  question 
in  this  ease  turns. 
*8381       *^^  appeared  that  the  recited  indenture  of  the  8th  Decemberi 

•'  1860,  was,  in  fact,  a  reconveyance  by  a  mortgagee  to  the  de- 
fendant of  the  premises  in  question.  And  that,  on  the  22d  June,  1842, 
the  defendant  then  being  the  owner  in  fee  of  the  messuage  and  premises, 
by  an  agreement  in  writing  made  with  certain  persons  therein  named 
and  described  as  the  tenants  in  fee  of  a  certain  building  used  as  a  dis- 
senting chapel,  agreed  that  a  certain  cornice  and  certain  spouts  and 
pipes  conducting  the  water  into  a  spout  belonging  to  the  chapel,  and  the 
dripping  of  water  from  the  eaves  of  the  messuage,  and  the  three  win* 
dows  on  the  east  side  of  the  messuage  belonging  to  the  defendant  over- 
looking the  chapel  were  encroachments  by  the  defendant ;  and  should 
and  might  be  used  by  him  so  long  only  as  the  other  parties  to  the  agree- 
ment should  consent  thereto,  and  that  the  usage  and  enjoyment  tbereof 
olr  of  either  of  them  for  any  length  of  time  thereafter  by  the  defendant 
should  not  give  him  or  any  other  person  any  right  thereto.  And  the 
defendant  in  confirmation  thereof  paid  to  the  other  parties  to  the  agrecr 
ment  the  sum  of  5s.  as  an  acknowledgment  to  prevent  any  such  right 
being  acquired,  and  thereby  agreed  to  pay  5s.  per  annum  so  long  as  the 
cornice,  spouts,  windows,  &c.,  or  any  or  either  of  them,  should  be  used 
by  him.  At  the  time  the  agreement  was  so  made  the  defendant  had  not 
acquired  any  easement  in  respect  of  the  cornice,  spouts,  pipes,  or  windows, 
by  the  lapse  of  twenty  years ;  and  the  owners  of  the  chapel  could  then 
have  lawfully  obstructed  the  windows  and  prevented  the  acquisition  of 
«ny  easement  in  respect  thereof  and  would  probably  have  done  so  had 
not  the  defendant  entered  into  the  agreement  and  paid  the  acknow- 
ledgment. 
^QQQ-i       *There  was  also  a  count  for  deceit,  but  at  the  trial  it  was  ad- 

J  mitted  that  though,  on  the  negotiation  for  the  purchase  of  the 
messuage,  garden,  and  premises  by  the  plaintiff,  no  mention  was  mad^ 
hj  the  aefendant  or  his  agents  of  the  fact  of  his  having  entered  into  $h0 
eaid  agreement  or  paid  the  said  acknowledgment,  yet  such  informatien 
ivras  not  wilfully  or  deeeitfully  withheld.  The  verdict  therefore  wiyi 
directed  for  the  defendant  upon  that  count. 

The  learned  Judge  submitted  to  the  jury  the  fsot  of  the  injury  and 
die  amount  of  damage,  restf  ving  for  the  opinioQ  of  the  Court  the  quae- 
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tion  whether  any  breach  of  the  covenant  had  under  the  circamstanees 
been  committed  by  die  defendant.  The  jqtj  found  the  fact  of  injury, 
and  auessed  the  damage  at  1002. 

There  are  no  cases  directly  bearing  upon  the  point,  but  after  con- 
rideration  ire  have  come  to  the  conclusion  that  there  was  no  breach  of 
the  covenant  in  question  committed  by  the  defendant,  and  that  he  is 
therefore  entitled  to  have  the  verdict  ei^tered  for  him. 

It  appears  to  us  that  the  defendant,  by  the  conveyance,  conveyed  all 
.the  premises  described  so  far  as  he  possessed  or  could  grant  them,  but 
that,  by  the  qualified  covenant  for  title,  he  limited  his  warranty  of  title 
to  that  which  he  actually  had  or,  but  for  his  own  act,  would  have  had. 
In  the  words  of  Lord  Eldon,  in  Browning  v.  Wright,  2  B.  &  P.  18, 
p.  22,  **  If  a  man  purchase  an  estate  of  inheritance  and  afterwards  sell 
it,  it  is  to  be  understood  primfi  facie  that  he  sells  the  estate  as  he  re- 
ceived it :  and  the  purchaser  takes  the  premises  granted  by  him  with 
covenants  against  his  acts.  In  fact,  he  says,  I  sell  this  land  in  the  same 
plight  that  I  received  it,  and  *not  in  any  degree  made  worse  by  tj^q^a 
me.*'  And  it  was  said  by  Buller,  J.,  in  the  same  case,  p.  26,  ^ 
that  these  covenants  were  introduced  ^*  for  the  protection  of  the  party 
conveying,"  **for  the  purpose  of  qualifying  the  general  warranty  which 
the  old  common  law  implied."  On  examining  the  words  of  the  covenant 
in  question,  we  find  them  to  be  ''  that,  notwithstanding  any  act,  deed, 
matter  or  thing  whatsoever  made,  done  or  permitted  to  the  contrary  by 
the  defendant  or  any  person  or  persons  claiming  through,  under,  or  in 
trust  for  him,  &;c."  Now,  the  word  *'  acts,"  as  was  said  by  the  Court 
in  Spenser  v.  Marriott,  1  B.  &  C.  457, 459  (E.  C.  L.  R.  vol.  8), ''  means 
something  done  by  the  person  against  whose  acts  the  covenant  is  made, 
and  the  word  ^  means*  has  a  similar  meaning,  something  proceeding  from 
the  person  covenanting."  What  act,  deed,  or  thing  has  the  defendant 
made,  done,  or  permitted  to  the  contrary  of  bis  right  and  absolute 
authority  to  convey  all  that  was  ever  conveyed  to  him  or  that  he  was 
ever  entitled  to  convey  7  In  the  words  of  Lord  Eldon,  what  has  he  done 
to  prejudice  the  plight  in  which  he  received  the  estate?  And  in  what 
degree  has  it  been  made  worse  by  him  7  He  never  had  acquired  an 
easement  in  such  windows,  and  how  then  can  he  have  derogated  in  any 
manner  from  the  estate  which  he  ever  possessed  by  an  agreement  or 
acknowledgment  the  effect  of  which  was  simply  to  keep  things  in  stata 
quo  and  to  prevent  the  owners  of  the  chapel  from  taking  effectual  mea- 
sures to  prevent  the  possibility  of  his  ever  acquiring  by  their  acquies- 
cence^ an  absolute  right  to  the  particular  access  of  light  and  air  through 
the  windows  in  question.  No  case  has  been  cited  to  show  that  such  a 
covenant  means  more  than  a  warranty  against  acts  done  by  the  rmQA-i 
*party  who  may  have  encumbered  or  *'  made  worse"  his  estate ;  ^ 
and  we  are  therefore  led  'to  the  conclusion  that  no  breach  of  warranty 
was  in  this  case  committed,  although  we  are  not  insensible  to  the  hard- 
ship which  has,  under  the  circumstances,  been  inflicted  upon  the  plaintiff. 

Rule  absoiute.(a) 

(a)  An  app«tl  U  ptndiafi 
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Articled  derk,— Service, — Supervision  and  control  of  tnatter. 

^  1.  Although  in  order  to  ooDstitnfce  good  senriM  of  tn  articled  clerk  under  ttat  6  A  7  YieL 
e.  73,  •.  12,  supervbioD  and  control  of  the  master  during  the  lime  of  servioe  la  requiaite,  thja 
muat  be  underatood  in  a  relative,  not  an  abaolute  aense. 

2.  A  dork  having  been  a  managing  clerk  for  aeveral  years  preriona  to  entering  into  articlea, 
and  also  being  a  person  of  mature  age,  renders  the  control  and  supervision  of  hia  maater  leas 
neeessarj  than  in  the  case  of  a  young  man  juat  entering  on  the  profession. 

In  Hilary  Term, 

The  Solicitor-General  had  obtained  a  rule,  calling  on  the  Examiners 
appointed  by  the  Courts  to  examine  persons  under  articles  of  clerkship 
applying  to  be  examined  at  intermediate  examinations,  to  show  cause  why 
they  should  not  certify  to  having  examined  one  Henry  Thomas  Duncan, 
as  required  by  the  rules  made  in  January,  1863,  pursuant  to  stat.  23  k 
24  Vict.  c.  127,  8.  9. 

Mr.  Duncan  had  been  examined,  but  the  Examiners  objected  to  his 
iervice  as  insufficient.  Affidavits  were  used  on  showing  cause,  and  the 
statements  on  both  sides  disclosed  a  somewhat  complicated  state  of  facts. 
*§tA9l  Garth  showed  cause,  and  referred  to  two  unreported  ^cases  in 
^"^-1  this  Court  of  Jeremiah  Smith  in  May,  1843,  and  Alfred  T.  Mills 
in  May,  1862. 

The  Solicitor' General  and  T.  E.  Chitty^  in  support  of  the  rule. 

The  Court  (Gockburn,  C.  J.,  Blackburn,  Mellob  and  Shee,  J  J.) 
said  that  in  order  to  constitute  good  service  under  articles,  as  required 
by  Stat.  6  &  7  Vict.  c.  73,  s.  12,  supervision  and  control  of  the  master 
during  the  time  of  service  was  requisite.  But  this  must  be  understood 
in  a  relative,  not  an  absolute  sense ;  and  the  circumstance  «of  the  clerk 
having  been  a  managing  clerk  for  several  years  previous  to  entering 
into  articles,  and  as  such  ^miliar  with  the  rules  necessary  for  the  honour- 
able conduct  of  his  profession,  and  also  being  a  person  of  mature  age, 
would  render  the  control  and  supervision  of  his  master  less  necessary  as 
a  matter  of  discipline  than  in  the  case  of  a  young  man  just  entering  on 
the  profession.  A  merely  colorable  service  would  not  however  be  suffi- 
cient :  and,  without  desiring  that  the  facts  of  the  present  case  should  be 
drawn  into  a  precedent,  the  rule  might  be  made  absolute. 

Rule  absolute. 
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HAWKINS  and  Another  v.  COULTHURST.    Mat/  10. 

Life  poUey, — Assignment — Forfeiture. — Damages, 

A  d6«i  by  which  the  defendant  assigned  a  poliey  of  insnranoe  on  his  life  for  1000/.  to  trustee! 
for  his  ereditors,  contained  a  covenant  that  he  wonld  not  do  any  act  or  thing  by  which  the 
poUey  should  be  forfeited.  The  policy  was  subject  to  a  condition  that  if  the  assured  should 
go  beyond  the  limits  of  Europe  without  license  from  the  directors  the  policy  should  be  void. 
In  sn  action  for  a  breach  of  covenant  in  that  the  defendant  went  beyond  the  limits  of  Europe 
without  license  from  the  directors  :  Held,  that  the  measure  of  damages  was  the  present  value 
of  the  policy  to  be  assessed  by  an  actuary,  taking  into  consideration  the  fact  that  the  defendant 
toveaanted  to  pay  and  should  pay  premiums  on  the  policy. 

The  declaration  stated  that  by  deed  bearing  date  the  7th  May,  1856, 
after  reciting  that  the  defendant  had  by  policy  of  insurance  dated  the 
20th  March,  1856,  effected  an  insurance  on  his  life  in  The  United  King* 
dom  Assurance  Society  for  the  sum  of  1000/.  subject  to  the  annual  pre* 
mium  of  20/.  is,  6(2.,  and  that  the  defendant  was  indebted  to  the  several 
persons  named  in  the  schedule  thereto  in  the  amounts  set  opposite  to 
their  respective  names,  and  that  the  defendant  had  agreed  to  assign  the 
policy  and  all  moneys  secured  and  receivable  thereon  to  the  plaintiffs 
upon  the  trusts  thereinafter  contained  for  securing  the  payment  of  the 
debts  with  interest,  the  defendant  assigned  to  the  plaintiffs  the  policy 
of  assurance  and  the  full  benefit  and  advantage  thereof,  and  of  all  and 
every  sum  of  money  that  should  become  due  or  *be  recoverable  ^4.044 
upon  or  by  virtue  of  it,  and  all  the  right,  title,  interest,  property,  ^ 
benefit,  claim  and  demand  whatsoever  both  at  law  and  in  equity  of  him 
the  defendant  in,  to  or  out  of  the  same :  To  have,  receive  and  take  the 
policy,  sum  and  sums  of  money  and  premises  unto  the  plaintiffs,  their 
executors,  administrators  and  assigns.  In  trust  nevertheless  as  a  pledge 
or  security  for  the  payment  of  the  several  debts  mentioned  in  the 
schedule,  with  interest  after  the  rate  of  5/.  per  cent,  per  annum.  The 
deed  contained  a  covenant  that  the  defendant  had  not  at  any  time  there- 
tofore made,  done,  executed  or  suffered,  and  should  not  nor  would  at 
any  time  thereafter  make,  do,  execute  or  suffer,  any  act,  deed,  matter 
or  thing  whatsoever  by  means  whereof  the  policy  of  assurance  thereby^ 
assigned  or  intended  so  to  be  was,  could,  should  or  might  be  impeached^ 
charged,  avoided,  forfeited,  vacated  or  encumbered,  or  by  means  whereof 
the  plaintiffs  should  or  might  be  hindered  or  prevented  from  recovering 
or  receiving  the  sum  or  sums  recoverable  or  to  be  recovered  thereupon 
or  by  virtue  thereof;  and  that  he  would  during  the  continuance  of  the 
security  regularly  pay  the  premiums  and  do  all  other  things  necessary^ 
to  be  paid  and  done  for  keeping  the  policy  of  insurance  on  foot,  and 
would  in  all  things  conform  to  the  rules  of  The  United  Kingdom  Assur- 
ance Society  so  far  as  related  to  the  policy  to  the  intent  that  the  samo* 
might  be  preserved  in  full  force ;  and  would,  within  seven  days  after  th« 
premiums  should  become  due,  deliver  the  receipt  for  the  same  to  the 
plaintiffs ;  and  further  that  in  case  he  should  neglect  to  pay  the  annual 
sum  payable  in  respect  of  the  policy  for  keeping  the  same  on  foot,  or  ta 
deliver  to  the  plaintiffs  the  receipt  for  the  premium,  it  should  be 
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*3451  *'^^^^^  ^^^  ^^®  plaintiffs  to  adTance  and  paj  such  annual  snm, 
^  and  he.  would,  on  demand,  repay  such  sum  to  them  with  interest. 
Averment.  That  the  policy  of  assurance  was  made  subject  to  and 
under  the  condition  or  proviso,  amongst  others,  that  is  to  say,  that  in 
case  the  assured  should  go  beyond  the  limits  of  Europe  without  previous 
license  from  the  Board  of  Directors  of  the  Assurance  Company  for  that 
purpose  the  policy  should  be  null  and  void,  and  all  moneys  paid  by  or 
on  behalf  of  the  assured  on  account  of  the  insurance  should  be  forfeited. 
Breaches.  First  and  second.  That  the  defendant  neglected  to  pay  the 
annual  premiums,  or  deliver  to  the  plaintiffs  within  seven  days  after  the 
premiums  became  due  the  receipts  for  the  same;  and  thereupon  the 
plaintiffs,  for  the  purpose  of  keeping  the  policy  on  foot,  paid  to  The 
United  Kingdom  Assurance  Society  such  annual  sums  of  money ;  and 
although,  &c.,  the  defendant  had  not  repaid  the  same  to  the  plaintiffs. 
Third.  That  the  defendant  went  beyond  ihei  liqaits  of  Europe,  to  wit^ 
to  the  colony  of  Canada  East,  without  prevjous  license  from  the  Board 
of  Directors  of  The  United  Kingdom  Assurance  Society  for  that  pur- 
pose. Whereby  and  by  reason  of  the  premises  the  policy  of  assurance 
necame  and  was  vacated,  and.  becapae  and  was  null  and  void,  and  the 
plaintiffs  lost  the  benefit  and  security  of  the  policy  for  the  payment  of 
the  premiums  and  sums  of  money  paid  and  advanced  by  them,  and  the 
policy  became  wholly  lost  as  n  security  to  the  creditors  for  the  payment 
of  their  several  debts. 

First  plea.    That  the  jdeed  was  not  the  defendant's  d^ed. 

Issue  thereon. 

On  the  trial  before  Shee,  J.,  at  the  Sittings  in.  London  after  Hilary 

*8461  '^^^^9  ^  verdict  was  entered  for  the  plaintiff  *for  150/.  17«.  on 

-I  the  first  breach,  l^.  on  the  second,  i^nd  l^.  on  the  third ;  with 

liberty  to  the  plaintiffs  to  move  to  increase  the  damages  on  the  last 

breach  to  1000^  or  such  other  sum  as  the  Court  might,  direct. 

In  Easter  Term,  a  rule  accordingly  was  obtained. 

S.  Jamei  showed  cause. — The  proper  measure  of  damages  is  the  pre- 
sent value  of  the  policy  to  be  ascc^rtained  by  deducting  from  the  full 
amount  assured,  the  sums  which  would  be  estimated  as  payable  by  way 
of  premiums,  if  the  policy  bad  not  lapsed,  according  to  the  average 
duration  of  human  life. 

•  J2.  A,  Fisher  {Htiddleston  with  him),  in  support  of  the  rule. — ^The 
security  having  been  destroyed  by  the  voluntary  and  wrongful  act  of 
the  assured,  the  trustees  of  the  creditors  are  entitled  fo  the  1000/. 
[Crompton,  J. — Tou  contend  that  the  trustees  are  entitled  to  the  10002. 
twenty  years,  it  may  be,  before  it  is  due.  Blackburn,  J. — Suppose  a 
policy  subject  to  a  condition  that  if  the  assured  die  upon  the  seas  it 
should  be  void,  as  in  Dormay  v.  Borradaile,  5  C.  B.  880  (E.  C.  L.  R. 
vol.  57),  and  the  assured  had  so  died.]  If  this  policy  were  in  force  the 
trustees  might,  by  the  death  of  the  assured,  be  entitled  to  the  lOOOJL 
immediately ;  and  where  the  defendant  may  be  regarded  in  the  light  of 
Ik  wrongdoer  in  breaking  his  contract,  the  damages  are  to  be  assessed 
on  the  highest  principle.  In  Chitty  on  Contracts,  p.  793,  7th  ed,,  by 
Russell,  cited  in  Mayne  on  the  Law  of  Damages,  p.  10,  it  is  said  that 
ifi  such  cases  ^'  a  greater  latitude  is  allowed  to  the  jury  in  assessing  the* 
•mn  damages ;'  as  in  an  action  on  a  bond  *to  resign  a  living :  Lord 
;^*'J  Sondes  v.  Fletcher,  6  B.  &  A.  836  (B.  C.  L.  R.  vol.  7).    The 
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present  is  luidogons  to  an  action  for  destroying  or  detaining  title  deeds, 
in  which  the  plaintiff  recovers  the  whole  viUne  of  the  land.(a)  [Cromp* 
TOir,  J. — In  the  latter  case,  large  damages  are  given  in  order  to  constrain 
the  defendant  to  give  up  the  title  deeds.  Mellor,  J.«— The  present  is 
more  like  an  action  npon  the  breach  of  a  contract  for  the  purchase  of  a 
reversion.] 
Per  Curiam  (Crovpton,  Blackburn,  Mbllor  and  Shbb,  JJ.). 
Bole  absolute  in  the  following  terms  :— 

It  is  ordered  that  the  damages  given  on  the  verdict  obtained 
in  this  cause  on  the  third  breach  be  increased  bj  the  same 
being  assessed  on  the  present  value  of  the  policy,  taking 
into  consideration  the  fact  that  the  defendant  covenanted 
to  paj  and  should  pay  premiums  on  the  policy,  and  that 
such  damages  be  assessed  by  an  actuary  to  be  agreed  on 
between  the  attorneys  for  both  parties,"  Ac 

(a)  See  Roberto  on  v.  Damueiq,  2  Moo.  P.  C  C.  K.  8.  06|  96.  ' 


c« 
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OPPENHEIM  and  Others  v.  FRY.    May  12. 

Marine  insurance. — General  and  particular  average, — Qommon  Z  per  cent,  memorath 
dam, — Steamer, — Hull  and  machinery  sq>arat^  valued, 

la  ft  poltej  of  insimnee  apon  a  steamer,  in  the  ordinary  form,  the  hnll  and  the  maohintry , 
Wire  MparaCelj  valued,  with  a  elaute,  **  average  on  the  whole  or  on  eaeh  as  if  separately  in* 
nrcd."    The  steamer  had  discharged  her  cargo  at  C,  and  while  she  lay  there  without  any 
cargo  on  hoard,  her  hnll  was  damaged  hy  Are.    The  costo  of  repairs  to  the  hull  amounted,  • 
sftor  a  deduction  of  the  usual  one-third,  to  886<.  12».  6(1.,  including  the  sum  of  0^  0«.  Id,  Ihr, 
Lloyd's  snryeyors'  fees.    An  additional  sum  of  bbL  6«.  10<f.  was  expended  in  esEtingnisbing 
tke  fire.    It  was  proposed  to  ad<f  this  to  the  other  sum,  so  as  to  take  the  ease  out  of  the  com- 
mon 3  per  cent,  memorandum.    In  an  action  for  particular  average  on  the  hull :  held,  affirming 
the  jndgmeot  of  the  Queen's  Bench,  that  these  expenses  must  he  apportioned  to  the  fanll  and  - 
maebiaery  according  to  their  respective  valaes,  and  that  only  the  sum  due  ibr  the  hull  conld- 
be  added  to  the  direct  loss  on  the  huIL 

Thr  Court  below  having  discharged  a  rule  to  enter  a  verdict  for  the 
plaintiffs  (see  8  B.  &  S.  878),  the  plaintiffs  appealed. 

Maclachlan  {Lush  with  him),  for  the  plaintiffs.^-The  plaintiffs  are  not 
bound  by  the  average  statement,  though  made  by  average-staters  em- 
ployed by  them.  The  question  is,  whether  the  sum  of  55^.  5s.  10d.y 
vhich  was  expended  for  labourers,  pumps  and  other  assistance  in  extin-* 
gnishing  the  fire,  is  general  or  particular  average  within  the  common 
memorandum  in  this  policy  of  insurance.  The  Court  below  apportioned 
that  sum  between  the  hull  and  the  machinery,  because  it  was  expended' 
to  save  the  latter  firom  any  damage  as  well  as  the  former  from  further 
damage ;  but  this  is  a  ease  of  particular  average,  and  therefore  by  the^ 
tpeci^  clause  in  the  policy  that  sum  must  be  appropriated  to  the  huH- 
only. 

*Fir8t.    General  average  is  impossible  in  an  emp^  sbip^  r«Qjg 
Though  the  parties  have  contracted  that  for  a  particular  purpose  '- 
the  hull  and  the  machinery  riiall  be  regarded  as  two  subjects,  there  itf 
•fily  one  subject  of  insurance;  and  the  case  is  the  same  as  if  there  were 
Wo  policies  upon  the  same  sabject.    General  average^^  nauat  be  based  oa 
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a  plurality  of  Bubjects  of  insurance.   Lege  Rhodift  cavetur,  ut  si  lerand^ 
navis  grati&  jactus  mercium  factus  est ;  omnium  contribatione  sarciator, 

;nod  pro  omnibus  datum  est.  Dig.  lib.  xiv.,  tit.  2.  In  2  Amould  on 
nsurance,  p.  895,  ch.  iv.,  s.  1^  §  S27,  2d  ed.,  a  general  average  loss  is 
defined  to  be  ^^  a  loss  arising  out  joi  extraordinary  sacrifices  made,  or 
extraordinary  expenses  incurred,  for  the  joint  benefit  of  ship  and  cargo," 
citing.  Lawrence,  J.,  in  Birkley  v.  Presgrave,  1  East  220,  228.  In  2 
Pbill.  on  Insurance,  §  1269,  Sd  ed.,  it  is  said,  ^'  Expenses  incurred, 
sacrifices  made,  or  damage  sustained,  for  the  common  benefit  of  ship, 
freight,  and  cargo,  constitute  general  or  gross  average."  [He  also  cited 
Code  de  Commerce,  liv.  il.,  tit.  xi.,  art.  400 ;  Ordonnance  de  la  Marine, 
liv.  8,  tit.  7,  art.  2 ;  1  Em^rigon  Traits  des  Assurances,  par  Boulay- 
Paty,  1827,  tom.  1,  ch.  xii.,  s.  89,  pp.  584,  585.]  This  question  was  in- 
volved in  Job  V.  Langton,  6  E.  &  B.  779  (E.  C.  L.  R.  vol.  88),  and  Moran 
V.  Jones,  7  E.  &  B.  528  (E.  C.  L.  R.  vol.  90),  which  was  the  converse 
of  the  other.  Moreover,  particular  average  is  not  confined  to  material 
damage  sustained  by  the  subject  of  insurance,  but  includes  extraordi- 
nary expenditure  of  money  laid  out  for  the  purpose  of  arresting  the 
injurious  effects  of  one  of  the  perils  insured  against.  In  2  Amould  on 
Insurance,  p.  970,  ch.  v.,  s.  1,  §  358,  2d  ed.,  a  particular  average  loss 
*^^0T  ^^  defined  to  be  *'  loss  arising  *from  damage  accidentally  and 

^  proximately  caused  by  the  perils  insured  against,  or  from  extra- 
ordinary expenditures  necessarily  incurred  for  the  sole  benefit  of  some 
particular  interest,  as  of  the  ship  alone  or  the  cargo  alone."  Phillips 
on  Insurance,  §  1422,  note  (1),  refers  to  Arnould's  definition  among 
others,  and  therefore  may  be  assumed  to  approve  it.  In  Boulay-Paty, 
Droit  Commercial  Maritime,  1884,  tom.  4,  p.  478,  it  is  said,  *^  Le  dom- 
mage  arriv^  par  T^chouement  qui  n'aurait  6i6  occasionn^  que  par  ea$ 
fortuit  etfwrce  majeurey  sans  la  volont^  de  Thomme  serait  avarie  simple, 
oette  perte  n'ayant  point  eu  pour  objet  le  salut  commun.  II  en  est  de 
mSme  des  frais  fait  dans  ces  cas  pour  sauver  Ics  marchandises ;"  and 
several  instances  are  given  showing  that  he  also  agrees  with  Amould. 
[He  also  cited  Code  de  Commerce,  liv.  Ii.,  tit.  XI.,  art.  403,  Bruxelles, 
1888,  tom.  2 ;  Pardessus  Droit  Commercial,  part  iv.,  tit.  IV.,  ch.  iv., 
art.  781 ;  1  Em^rigon  Traitd  des  Assurances,  par  Boulay-Paty,  1827, 
tom.  1,  ch.  XII.,  s.  39,  pp.  584,  585;  Pothier,  Gontrat  d' Assurance,  ch. 
ni.,  s.  1,  art.  112,  161.] 

.  In  The  Great  Indian  Peninsula  Railway  Company  v.  Saunders,  2 
?.  &  S.  266  (E.  C.  L.  R.  vol.  110),  Erie,  C.  J.,  said,  p.  274,  he  could 
conceive  of  such  a  custom  as  that  particular  average,  when  taken  with 
reference  to  the  common  memorandum  clause,  excludes  certain  expenses. 
But  the  Court  will  not  give  different  meanings  to  the  same  word  in  the 
Same  instrument.  [Bramwell,  B.^-Suppose  the  clause  were,  ^^the 
insurers  will  not  be  liable  for  any  damage  unless  it  amounts  to  3  per 
cent."]  That  way  of  putting  it  simply  raises  the  question  as  to  what 
ifi  included  under  the  word  damage.  [Bramwell,  B. — Then  suppose 
*3511  ^^^  ^ords  were  *^'  damage  togetner  with  any  expenditure  to  pre- 

^  vent  further  damage,"  or  ^'  together  with  any  expenses  conse* 
quent  thereon."  Why  should  not  those  expenses  be  apportioned  instead 
of  the  whole  being  attributed  to  the  hull  ?J  The  term  **  average"  mnst 
be  taken  to  be  used  in  its  well-known  sense,  unless  otherwise  defined. 
yihe  old  formula  assecurationis  which  is  given  in  Loccenius  de  Jutq 
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Maritime,  1727,  lib.  il.,  cap.  v.,  8.  6,  pp.  169-172,  contains  the  follow- 
ing clause: — ^^Sol^emus  etiam  expenso,  cam  cansft  damni  dati  sire 
quid  servatum  fuerit,  sive  minus,  et  de  expensis  factis  fidem  habebimus 
•i,  qui  illas  fecit,  ad  prsestitum  ab  ipso  juramentum  absque  omni  oontra- 
dictione."  [He  also  cited  Stypmannus  de  Jure  Maritime,  cur&  Hein- 
neccii,  470,  art.  480,  481.] 

Assuming  that  general  average  could  not  arise  in  this  case,  and  that 
particular  average  includes  this  expense,  then  the  principle  laid  down  in 
Hagedorn  v.  Whitmore,  1  Stark.  157  (E.  C.  L.  R.  vol.  2),  by  Lord 
Ellenborough  applies  here,  that  the  clause  providing  for  average  on  the 
whole  or  each  as  if  separately  insured  allows  the  plaintiffs  to  do  which- 
ever is  most  for  their  interest.  The  plaintiffs  are  entitled  therefore  to 
allocate  the  whole  expenditure  to  that  part  of  the  subject  of  insurance 
which  was  assailed  by  the  damaging  peril ;  and,  the  machinery  not  beine 
damaged,  it  is  as  if  it  were  not  in  the  vessel.  The  argument  that  if 
the  expenditure  had  not  been  incurred  the  machinery  would  have  beea 
injured  or  destroyed  treats  it  as  general  average. 

The  practice  of  Lloyd's  which  is  stated  in  Stevens  on  Average,  p. 
229,  and  Benecke  on  Marine  Insurance,  pp.  472-8,  is  without  principle. 
It  must,  however,  be  admitted  that  these  authors  and  English  averagOi* 
staters  generally  are  consistent  with  themselves  in  ^excluding  ri^o^o 
expenditure  from  account  under  the  memorandum,  because  they  ^ 
never  take  it  into  account  as  part  of  the  damage  to  be  covered  by  parr 
ticular  average ;  whereas  Mr.  Arnould,  whilst  differing  from  them  ou 
this  latter  point  with  the  approbation  of  the  Court  of  Queen's  Bench  iu 
The  Great  Indian  Peninsula  Railway  Company  v.  Saunders,  1  B.  k8. 
41  (E.  G.  L.  R.  vol.  101),  yet  inconsistently  excludes  it  from  account 
under  the  memorandum,  and  so  far  agrees  with  them :  2  Arnould  on 
Insurance,  p.  875,  ch.  ill.,  s.  1,  §  822.  A  custom  conformable  to  th^ 
practice  contended  for  on  the  other  side  is  impolitic  and  unreasonable, 
because  an  unprincipled  shipowner  will  instruct  his  captain  to  stand  by 
in  case  of  fire  or  other  peril  until  the  amount  of  damage  done  exceeds 
82.  per  cent.  [He  then  stated  how  the  practice  at  Lloyd's  probably  arose 
as  stated  in  the  Court  below,  8  B.  &  S.  880,  referring  to  2  Yalin  Com- 
ment. Bur  rOrdonnance  de  la  Marine  118.] 

The  surveyors'  fees  are  an  expense  consequent  on  the  damage,  which 
should  follow  the  damage  itself. 

Mellish  {Bovill  and  Sir  Oearge  Honifman  with  him),  for  the  defend* 
ant,  was  not  called  upon. 

Erle,  C.  J. — I  am  of  opinion,  notwithstanding  the  able  argument  of 
Mr.  Maclaehlan,  that  the  judgment  of  the  Court  below  is  right.  The 
insurance  was  for  14,000^.  on  the  hull,  and  8000/.  on  the  machinery, 
of  one  and  the  same  ship :  there  is  a  clause  that  average  should  be  paid 
.''  on  the  whole  or  on  each  as  if  separately  insured."  The  perils  insured 
against  were  the  usual  perils ;  and  there  is  the  common  memorandum, 
*^  warranted  free  from  average  under  8/.  per  cent.,  unless  general,  or 
the  ship  be  stranded." 

*A  fire  occurred  on  board,  and  including  the  expenses  of  the  rcogg 
necessary  survey  the  damage  done  to  the  hull  was  8862. 12«.  6(2.,  I- 
which  is  under  3/.  per  cent.,  on  the  sum  insured  upon  the  hull.     The 
question  arises  as  to  the  sum  of  55/.  5s.  10<2.  expended  in  putting  out 
4he  fire«     The  assured  claims  to  add  this  to  the  8862.  12s.  6d.  which 
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irould  make  the  damage  done  to  die  fauU  more  Aam  ^/.  per  cent,  ob  tlie 
yalue  of  the  hull ;  to  add,  in  fact,  the  expense  of  preventing  farther 
damage  to  the  whole  subject  of  insurance  in  reepect  of  which  need  of 
■  aid  occurred.     I  am  not  satisfied  that  be  has  a  right  to  attribute  the 
•  55L  5s.  IQd.  as  an  expense  in  respect  of  the  hull  only.     It  was  an 
expense  to  stop  further  risk  at  a  time  when  the  danger  of  damage  to  the 
machinery  was  as  ^eat  as  that  of  further  damage  to  the  hull.     By  the 
expense  of  55^.  5s.  10d»  further  damage  to  the  ship  and  all  damage  to 
the  machinery  was  saved :  it  was  an  expenditure  for  the  benefit  of  the 
machinery  as  much  as  of  the  hull.    I  think,  therefore,  that  the  average- 
stater  properly  appropriated  part  of  that  expense  to  the  machinery  and 
part  to  the  hull.     If  the  hull  and  the  machinery  had  been  insured  in . 
separate  instruments  in  different  offices  the  charge  of  55/.  5s.  lOd. 
:would  necessarily  have  been  apportioned  between  the  two  offices.     And 
the  same  principle  applies  when  there  are  separate  subjects  of  insarance 
in  the  same  instrument.    The  case  is  stated  with  perfect  clearness  by 
the  Judges  in  the  Court  below.    Mr.  Justiee  Crompton,  especially,  goes 
fully  into  the  matter. 

^    Williams,  Willbs  and  EjSATnra,  JJ.,  and  Bramwell  and  Chas- 
WLLj  BB.,  concurred.  Judgment  affirmed. 


*854]  ♦WILSON  t;.  NELSON.    May  11. 

Marine  insurance, — Valued  peUcy* 

A  |M>Mej  of  inmrftiiM  wm  effpot^d  apon  freif bt  to  « b«  Tilned  •!  me  vaSer."  TIm  poKflf 
VM  in  llw  Maal  form,  eooUSniog  Um  common  mMnoruidiim,  irhieh  wm  immodintoly  ibUo«o< 
f»7  the  wordf,  **  On  fveigbl  warranted  free  of  eaplure»  leianre,  pireej^  detention,  or  the  coBf»' 
Aucneei  of  any  attempt  thereat."  It  the  mMrgin  nearly  opposite,  but  a  little  abore  theae  wordi^ 
<•  ISOOf."  waa  written  in  flgnrea.    Held,  that  thia  was  not  a  valtted  policy. 

This  was  an  action  on  the  following  policy  of  insurance  dated  the 
12th  August,  1862.  ''  In  the  name  of  God,  Amen.  As  well  in  their 
own  names  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  doth,  may  or  shall  appertain  in 
part  or  in  all,  did  make  assurance  and  cause  themselves  and  them  and 
evisry  pf  them  to  be  insured,  lost  or  not  lost,  at  and  from  Quebec  to 
Antwerp,  warranted  to  sail  on  or  before,  &c.,  upon  any  kind  of  goods 
and  merchandises,  and  also  upon  the  body,  tackle*  &c.,  of  and  in  the 
goodf  ship  or  vessel  called  The  Geneva,  whereof  is  master,  &c.  The 
Said  ship,  &c.,  goods  and  merchandises,  Ac.,  for  so  much  as  concern  the 
assured  by  agreement  between  the  assured  and  the  assurers  in  this 
policy,  are  and  shall  be  valued  at  as  under."  The  policy  then  proceeded 
in  the  usual  form,  with  the  common  memorandum ;  which  was  immedi- 
litely  followed  by  these  words:  ^'  On  freight  warranted  free  of  capture^ 
seisure,  piracy,  detention,  or  the  consequences  of  any  attempt  thereat" 
In  the  margin,  nearly  opposite  but  a  little  above  these  words,  ^*  1300L" 
was  written  in  figures. 

*    There  were  several  pleas,  but  nothing  turned  on  them. 
*3551       *^'i®  cause  was  tried  before  Shee,  J.,  at  the  London  Sittings 
•I  after  Hilary  Term,  1864,  when  a  verdict  was  returned  for  the 
plaintiff. 

.   Edward  JamUf  in  Easter  Term,  obtained  »  rale  nisi  for  a  new 
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fc  .III-  I     ■■  II.  ..1.        I         .  I  ■  ,— 

.  jB  the  giroiiBd  that  the  learned  Judge  misdireoted  the  jury,  by  telling 
them  thftt  tbe  policy  was  not  a  valued  one,  and  consequently  that  the 
plaintiff  was  not  pteelnded  from  recovering  more  than  ISOOt. 

BociU  and  Wathin  WtUiams  appeared  to  show  caase^  but  the  Court 
called  on 

Hdward  Janu$  aiid  Arehibaldj  in  support  of  the  rule. — [GEOMPTOir, 
J. — la  1  Arnould  on  Insurance^  p.  857,  2d  ed.,  the  law  is  laid  dowti 
tiins :— *^  The  difference  between  an  open  and  valued  policy  in  point  of 
form  is  soldy  this:  that  in  a  valued  policy  this  blank"  (that  is  to  sav 
^*  are  and  shall  be  valued  at  ")  *^  is  Elled  up  with  the  sum  at  which 

the  parties  agree  to  fix  the  amount  of  the  insurable  interest :  in  an  open 
policy  it  is  left  in  blank."]  The  blank  here  is  filled  up  in  effect,  though 
the  figures  ^'  1300Z."  are  put  in  the  margin.  '*  To  be  valued  at  as  under" 
are  found  in  the  usual  forms  of  policies,  and  show  an  intention  to  state 
a  value  somewhere.  The  language  of  the  policy  is  at  least  ambiguous. 
{Cromptoh,  J. — That  is  against  you :  for  the  onus  lies  on  you  to  show 
that  the  policy  is  a  valued  one.] 

[Two  valued  policies :  ohe  on  freight,  and  another  on  goods :  weria 
iianded  Up  to  the  Court  as  precedents.] 

Cbompton,  J.^-The  two  policies  handed  up  to  us,  which  are  clearly 
valued  policies,  have  confirmed  me  in  my  opinion  that  the  policy  before 
us  is  not  a  valued  *one.  With  respect  to  the  expression  in  the  1-410 eg 
policy,  to  ^'be  valued  at  as  under,"  the  woirds  ^^as  under"  are  ■- 
inserted  merely  for  convenience  in  the  writing.  The  object  of  a  valued 
policy  is  to  have  the  Substantial  matter  of  insurance  declared,  whereab 
the  13002.  mentioned  in  this  policy  is  merely  to  regulate  how  much  each 
underwriter  is  to  contribute.  It  is  true  the  18002.  is  not  put  on  same 
line.  But  suppose  it  were,  then  comes  this  word  '*  On,"  with  a  capital 
initial  letter.  That  must  mean  ^'ISOOI.  on  freight  warranted  free  of 
capture,"  &c.  This  part  of  the  policy  indicates  two  things :  first,  that 
1800/.  is  the  sum  to  be  insured;  secondly,  that  it  is  nowhere  stated  in 
the  stringent  and  written  part  of  the  policy  what  the  value  of  that 
freight  is.  The  valued  policies  produded  show  clearly  what  the  practice 
is,  and  I  should  read  this  document  as  a  lawyer,  1800£.  on  freight  war- 
ranted so  and  so,  but  not  saying  whit  amount  it  shall  be.  Parties  who 
wish  to  make  a  policy  a  valued  one  must  express  that  on  its  face. 

Blackburn,  J. — I  also  am  of  opinion  that  this  is  not  a  valued  policy. 
The  insurers  bind  themselves  that  they  will,  each  according  to  his  sub^ 
acription,  make  good  the  loss.  When  ah  underwriter  has  underwritteh 
•a  policy  for  lOOf.  it  is  neoebsary  to  know  what  proportion  that  bears  to 
the  sum  insured ;  and  when  there  are  many  underwriters  it  is  an  essen- 
tial part  of  the  o^ntract  to  see  what  sum  is  insured  in  order  to  see  what 
proportion  each  is.  to  bear.  The  next  question  is  what  is  the  actual 
'property  at  stake  (for  insurance  is  a  contract  of  indemnity),  and  that 
m  an  ordinary  policyj  if  nothing  appears  to  the  contrary,  depends  on 
the  real  value  df  the  stake.  Bat  it  is  open  to  the  parties  to  dispense 
with  *this;  and,  if  they  state  on  the  face  of  the  policy  that  as  r«ori¥ 
between  them  it  shall  be  taken  kt  such  a  value,  it  becomes  all  L 
one  as  if  it  were  of  that  value,  and  then  the  {Policy  is  called  a  valued 
jiolicy.  I  have  seen  a  great  number  of  them,  and  1  venture  to  say  that 
J^aeh  is  the  practice.  The  question  then  in  all  cases  is,  have  the  partiek 
fixed  the  value?    In  the  present  case  the  ordinary  printed  form  is 
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adopted.  ^^The  said  ship,  kcj  merchandise,  fto.,  for  so  mueh  as  ooti- 
cerns  the  assured  by  agreement  between  the  assured  and  the  assurers 
in  this  policy,  are  and  shall  be  valued  at  as  under."  Then  there  is  a 
break-off:  and  if  that  is  enough  to  render  a  policy  a  valued  one  there 
never  could  be  an  open  policy  at  all,  for  there  are  similar  words  in  every 
Lombard  Street  policy.  But  this  refers  us  to  what  is  farther  down : 
'^  On  freight  warranted  free  of  capture,  seizure,  piracy,  detention,  or 
the  consequences  of  any  attempt  thereat."  Then  in  the  margin,  and  in 
a  manner  a  little  ambiguous,  are  written  the  figures  1800/.  Now,  tak« 
in^  the  grammatical  sense  of  the  words,  and  construing  this  like  au 
ordinary  instrument,  and  independent  of  mercantile  practice,  it  means 
1300/.  on  freight,  not  freight  valued  at  1800/.  We  have  no  mercantile 
evidence  before  us,  but  I  entertain  no  doubt  that  brokers  would  so 
understand  this.  My  judgment,  however,  does  not  proceed  on  that, 
but  on  the  grammatical  construction  of  the  policy. 

Mellor,  J. — When  I  first  looked  at  this  policy  I  was  inclined  to 
think  it  might  be  a  valued  policy.  But  the  reasons  given  by  my 
brothers  Crompton  and  Blackburn  are  decisive  that  it  is  not.  If  it  was 
intended  to  make  it  one  (which  I  ereatly  doubt)  the  parties  have  not 
*3581  *®^P'*®^®^  ^^^^^  intention.  The  burden  of  showing  that  this  is 
^  a  valued  policy  rests  on  the  defendant,  and  he  has  failed  to 
satisfy  me  of  it. 

Sheb,  J. — I  did  entertain  considerable  doubt  whether  this  was  not  a 
valued  policy.  But  after  what  has  fallen  from  the  Court,  and  especially 
from  my  brother  Blackburn,  I  am  satisfied  that  it  is  not.  In  drawing 
up  policies  from  these  printed  forms,  it  is  usual  to  leave  a  good  deal  in 
which  is  not  intended  to  be  part  of  the  insurance  at  all.  It  is  usual  also 
to  control  the  meaning  of  the  printed  words  by  putting  in  others.  And 
the  words  *^  as  under  *  here  mean  no  more  than  that,  notwithstanding 
the  printed  form  of  words,  the  amount  insured  shall  be  1300/.  In 
Marshall  on  Insurance,  p.  229-280,  4th  ed.,  we  find,  '^  There  may  be 
many  cases,  however,  where  an  assured  may  have  an  interest  in  the 
thing  insured,  but  the  amount  of  which  it  may  be  difficult  or  impossible 
for  nim  to  ascertain,  at  the  time  when  it  is  necessary  to  insure.  As 
where  returns  are  expected  from  abroad,  of  which  the  exact  value,  and 
even  the  nature,  are  uncertain ;  so,  in  the  case  of  a  prize,  where  the 
real  value  of  it  can  only  be  ascertained  when  it  is  brought  into  port  and 
sold;  and  in  every  instance,  where  the  owners  have  been  prevented 
from  receiving  regular  or  satisfactory  advices,  from  which  the  true 
amount  of  their  interest  might  be  ascertained.  In  these  and  similar 
cases,  the  assured  must  put  a  value  upon  the  things  insured  in  the  best 
manner  he  can,  according  to  his  means  of  judging  of  it;  and  it  seems 
proper,  and  is  become  customary,  in  such  cases,  to  insert  a  clause  of 
valuation  in  the  policy,  which  specifies  a  given  sum,  as  the  value  of  the 
^oRQ-i  interest  of  the  insured.  Thus : — *^  In  case  of  loss,  the  said  ship 
^^J  is  valued  at  2000/.,  and  the  said  goods  at  5000//— Or  it  esti- 
mates the  value  as  equal  to  the  sums  subscribed.  Thus :— '  The  said 
ship,  goods,  &c.,  valued  at  the  sum  insured.'  It  is  not  uncommon,  in 
such  cases,  to  leave  the  value  to  be  ascertained  after  the  policy  is 
effected,  which  then  states  the  insurance  to  be  on  the  subject-matter, 
*as  may  be  hereafter  declared  and  valued/  "     This,  although  written 
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many  yean  ago,  is  little  more  than  a  repetition  of  what  haB  now  fallen 
from  my  brother  Blackburn. 
Archibald  applied  for  leave  to  appeal,  bat  the  Court  refused. 

Bule  discharged* 


IN  THE  EXCHEQUER  CHAMBER 

WARD  V.  DAY  and  Another.    Matf  10. 

License, — For/eiiure, —  Waiver, — Election, — Distress. — 8  Ann,  e,  14,  6,  7. 

By  deed  made  the  4th  September,  1843,  B.  granted  to  A.  licence  to  get  all  the  copperas  stooe 
which  might  he  found  in  a  eerUin  part  of  the  manor  of  M.  for  twenty-one  yearf,  at  the  yearly 
rent  of  25/.,  payable  half-yearly  on  the  24tb  Jnne  and  25th  Becember,  with  a  proviso  that  if 
any  part  of  the  rent  ahoald  be  in  arrear  for  iwenty^one  days,  it  ahonld  be  lawful  for  B.,  hia 
heira  and  aatigna,  by  notice  in  writing  delivered  to  A.,  hia  executors,  administrators,  or 
asstgna,  to  determine  the  grant.  On  the  31st  January,  1853,  J.  H.,  who  bad  become  assignee 
of  tlie  license,  assigned  the  license  to  the  defendants  by  way  of  mortgage,  and  on  the  5th 
Aagost,  1857,  it  was  absolutely  assigned  to  the  defendants  by  arrangement  under  the  Bank* 
npt  Law  Consolidation  Act,  12  A  13  Vict.  e.  106,  who  by  oral  agreement  granted  to  J.  U.  th« 
enjoyment  of  all  the  righte  under  it  on  his  paying  the  rent  thereby  reserved.  On  the  27th 
March,  1858,  the  plaintiif,  who  had  purchased,  the  manor  in  August,  1854,  distrained  goods 
of  J.  H.  and  B.  U.,  his  son,  lying  on  the  part  of  the  manor  mentioned  in  the  license,  for  arrearf 
ef  rent  due  at  Christmas,  1857.  J.  H.  and  B.  H.  thereupon  brought  actions  against  the  plain- 
tiff for  the  illegol  distress,  in  which  he  suffered  Judgment  by  default ;  and  in  1858,  negotiationa * 
for  a  settlement  of  the  actions  and  for  granting  a  new  license  to  B.  H.  fur  a  further  term  of 
twenty-one  years,  commencing  on  the  24th  June,  1864,  the  day  on  which  the  grant  of  the  4th 
September,  1843,  would  expire,  were  carried  on  between  the  attorneys  of  J.  H.  and  of  tha 
plaintiff,  and  it  was  verbally  arranged  between  the  plaintiff's  attorney  and  the  attorney  for 
J.  H.  and  B.  H.  that  tfae  aetions  should  be  settled  on  eertein  terms,  one  of  which  was,  that 
raoh  a  license  should  be  granted  to  B.  H.  These  terms  the  plaintiff  refused  to  carry  out 
On  the  3d  July,  1858,  the  plaintiff  gave  a  written  notice  to  the  defendante  and  J.  H.,  pursuant 
to  the  proviso,  to  determine  the  license.  On  the  11th  January,  1859,  the  defendants  tendered 
to  the  plaintiff  bOL  for  two  years'  rent  due  at  Christmas,  1858,  which  the  plaintiff  refused  to 
accept  In  trespass  for  breaking  and  entering  the  plaintiff's  close  and  taking  away  copperai 
•tone,  the  Court  having  power  on  a  special  case  to  draw  inferences  of  fact : 

L  Held,  affirming  the  judgment  of  the  Court  below,  that  the  plaintiff,  after  the  cause  of 
forfeiture  had  occurred,  sufficiently  expressed  and  communicated  to  the  defendants  his  deter- 
aiination  to  treat  the  license  as  existing,  and  was  bound  by  that  election,  and  therefore  tha 
subsequent  notice  was  inoperatite. 

2.  Quart,  wbetfaer,  the  distress  being  within  six  months  after  the  oanse  of  forfeiture,  th« 
period  within  which,  by  stat.  8  Ann.  e.  14,  as.  6,  7,  a  lessor  may  distrain  after  the  determine* 
tion  of  a  lease,  would  by  iteelf  amount  to  an  election  to  treat  the  license  as  existing  ? 

Thb  plaintiff  having  brought  error  oti  the  judgment  in  this  case, 
reported  vol.  4,  p.  887,  it  was  now  heard  before  Erlb,  C.  J.,  Williams, 
WiLLES  and  Keating,  JJ.,  and  Bramwell,  Ghamnell  and  Pigott, 
Bfi. ;  Pollock,  C.  B.,  being  present  during  part  of  the  time. 

Lwh  {J.  A,  Rusneil  with  him),  for  the  plaintiff. — The  plaintiff  had 
a  right  to  put  an  end  to  the  grant  by  his  predecessor  to  the  predecessor 
of  the  defendant.  And  he  has  not  waived  this  right  by  making  an 
illegal  distress,  supposing  the  distress  were  illegal,  for  a  party  cannot 
be  estopped  by  an  unlawful  act.  [Williams,  J. — It  is  equally  an 
affirmance  of  the  tenancy.]  AflSrmance  of  a  tenancy  can  only  be  by 
some  act  of  the  landlord  indicating  to  the  other  party  that  he  treats  him 
18  his  tenant.  A  distress  under  a  demise  when  no  rent  was  due  is  differ^ 
enty  for  there  the  relation  of  landlord  and  tenant  exists  already.    Here 
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/the  distress  ^vas  made  under  a  mistaken  notioii  of  the  existence  of  that 
relation.  Neither  does  the  negotiation  for  a  new  grant  make  an/ 
difference. 

*S611  *  Joseph  Brown  {Bawen  with  him),  contri. — The  Conrt  is 
-J  called  on  to  determine  a  question  of  fact,  rather  than  a  qaestion 
of  law,  namely,  whether  the  forfeiture  tti  this  case  was  waived.  [He 
cited  Green's  Case,  Cro.  £1.  8,  and  Willbs,  J.,  referred  to  Dendy  v. 
Nicholl,  4  G.  B.  N.  S.  876  (E.  G.  L.  R.  vol.  98>]  Neither  could  the 
landlord  have  supposed  that  he  was  distraibing  under  stat.  8  Ann.  c.  14, 
6S.  6,  7,  because  by  the  terms  of  the  grant  it  could  only  be  determined 
by  notice  in  writing ;  the  landlord  must  therefore  have  meant  to  distrain 
as  at  common  law  on  a  continuing  tenancy.  But  his  mistake  was  in 
imagining  that  he  could  distrain  on  the  grant  of  an  incorporeal  heredit- 
'ament  in  the  form  of  a  license.  [Erle,  G.  J.,  referred  to  Croft  v. 
Xumley,  5  E.  &;  B.  648  (E.  G.  L.  R.  vol.  85.(a)]  The  whole  case  musi 
be  ^aken  together,  and  consequently  the  subsequent  negotiation  cannot 
he  disconnected  from  the  rest  of  it. 

XimA,  in  reply. — In  Green's  Gase  the  tenant  did  not  repudiate  the 
act ;  and  in  Dendy  v.  Nicholl  the  action  was  for  rent  accrued  due  aftelr 
-an  alleged  forfeiture  of  which  the  plaintiff  was  aware.  In  Croft  «. 
Lumley  the  lessor  insisted  on  certun  money  being  taken  as  rent,  bat 
the  Court  thought  that  the  party  Who  pays  the  money  may  pay  it  oa 
what  footing  he  pleases. 

Erlb,  G.  J.— This  case  raises  the  question  whether  therb  was  evi« 
dence  from  which  a  jury  ought  to  have  come  to  the  conclusion  that  the 
forfeiture  of  a  grant  of  license  had  been  waived.     D.  Banks,  beint 

'*8691  ^^^^^^  '°  *^^^  ^^  ^  manor,  had  granted  to  D.  Austin  ^^  leave  and 
''-J  license  to  search  for,  pick  and  get,  and  carry  away,  all  or  any 
^f  the  copperas  stone  or  pyrites  which  might  be  found  on  the  shore  of 
the  said  manor  between  high  and  low  water  mark,*'  for  a  term  of  years, 
at  a  yearly  rent,  payable  half-yearly,  with  a  proviso  for  determining  the 
.^rant,  by  notice  in  writing,  if  the  rent  should  be  in  arrear  for  twenty- 
one  days.  D.  Austin  assigned  the  right  to  J.  Hall,  who  paid  rent  f<Mr 
It  to  the  executors  of  D.  Banks,  who  conveyed  the  manor  to  the  plain- 
tiff. J.  Hall  assigned  the  grant  to  the  defendants,  who  afterwards  mads 
a  re-grant  of  it  to  him,  by  which  he  claims  possession.  But  the  rent 
<iras  in  arrear  for  twenty-one  days,  and  the  question  is,  has  the  grantor 
"Waived  his  right  to  the  forfeiture  which  occurred  at  the  end  of  that 
time?  The  Court  below  said  ^*  Yes,"  because  he  had  made  a  distress 
ibr  that  rent,  and  consequently  done  an  act  which  in  one  sense  might  be 
aaid  to  be  a  recognition  of  a  oohtinuing  tenancy.  I  doubt  if,  under  stat 
,8  Ann.  c.  14,  ss.  6,  7,  that  argument  could  be  relied  on,  and  therefore, 
for  the  present,  will  assume  so  far  in  favor  of  Mr.  Ltuh.  But  the 
.ciistress  so  made  led  to  an  action  for  the  illegality  of  it,  and  damages 
'Were  assessed  to  a  large  amount.  A  negotiation  then  took  place  in 
which  the  landlord  was  one  party,  the  tenant  another,  and  E.  Hall,  sou 
of  J.  Hall,  was  another,  and  that  negotiation  resulted  in  an  agreement 
that  when  the  term  of  the  grant  should  expire  a  fresh  term  should  be 
-granted  to  the  son,— an  agreement  not  binding  because  there  was  n^ 
.writing.  The  money  stipulated  for  being  about  to  be  paid,  the  plaintiff 
4MkW  reason  to  withdraw  from  the  engagement. 

C       (a)  AQraMd  ia  Bs«h.  Ch.  ft  B.  A  E.  S6S,  and  i»  «li»  Hoatt  of  Lordi,  6  B.  L.  C.  ttX 
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'When  a  hmdlord  electB  not  to  take  advantsge  of  a  forfeiturei  ancl 
declares  to  the  party  against  wIhhoi  he  could  ^enforce  it  that  he  r^ogo 
will  not  do  80,  he  is  bound  by  that  election.  The  continuance  ^ 
of  the  tenancy  being  aflSrmed  by  him  he  thereby  waives  the  forfeiture* 
In  proof  of  ^is  I  will  take  the  language  of  Green's  Case,  Cro.  El.  8^ 
'**  It  was  clearly  resolved  that  the  biu*e  receipt  of  the  rent  after  the  day 
was  no  bar,  for  it  was  a  duty  due  to  him ;  but  a  distress  for  the  rent,  or 
B  receipt  of  the  rent  due  at  another  day,  was  a  bar,  for  those  acts  d6 
a£5rm  the  lessee  to  have  lawful  possession.  So,  if  he  maketh  him  an 
acqaittanoe  with  a  recital  that  he  is  his  tenant;  and  in  this  case  by 
calling  him  his  fermor,  this  is  a  fall  declaration  of  his  meaning  to  con- 
tinue him  his  tenant;"  and  that  case  watf  accordingly  recognised  in 
Doe  d.  Nash  «.  Bird,  1  M.  &  W.  402, 406.  In  the  note  also  to  1  Smitii'a 
Leading  Cases,  p.  SO,  4th  ed.,  it  is  said,  '^  Other  acts  of  the  lesssv; 
besides  acceptance  of  rent,  have  been  held  to  waive  a  forfeiture,  when 
they  show  an  intention  on  his  part  that  the  lease  should  continue."  • 

We  think,  therefore,  here  was  a  full  declaration  that  the  lease  should 
continue,  a  grant  having  been  made  for  the  farther  term  of  twenty^^one 
years  from  the  day  when  the  original  grant  was  to  expire ;  and  as  the 
jury  say  that  the  plaintiff  meant  to  waive  the  forfeiturci  having  once 
done  so  he  cannot  be  allowed  to  retract. 

Williams,  J. — I  agree  with  the  Lord  Chief  Justice,  and  wish  to  add 
that  I  do  sot  think  it  a  mere  question  for  the  jury  whether  the  landlord 
had  an  intention  of  waiving  the  forfeiture  by  lying  by  and  seeing  the 
tenant  carrying  on  a  prohibited  trade  on  the  premises.  To  hold  so  would 
be  contrary  to  Doe  d.  Sheppard  v.  Allen,  8  Taunt.  78.  The  *true  r»og4 
question  in  sach  cases  is  whether  the  landlord  afiSrmed  the  con-  ^ 
-tinnance  of  the  tenancy  in  that  way,  in  such  a  manner  that  he  must 
necessarily  have  intended  it  to  become  known  to  the  tenant,  and  may  be 
well  understood  to  have  acted  under  the  belief  that  the  tenancy  was  to 
be  continued. 

I  had  some  doubt  during  the  argument  whether  there  was  evidence 
for  the  jury  of  that,  but  now,  for  the  reasons  given  by  Lord  Chief  Jus- 
tice Erie,  1  think  we  ought  not  to  interfere  with  the  decision  of  the 
Court  below. 

The  rest  of  the  Court  concurring, 

Judgment  affirmed. 


[MICHAELMAS  VACATION,  XXVIII.  VICT.] 

REEVE,  Appellant,  WOOD,  Respondent.    {Nov.  28.] 

BMenee, — Baron  and/eme.-^Compeienqf  ofwUnesi.^*  Vagrant  Aci^  5  0. 4,  e.  83, ».  8. 

tJpoD  an  iaformaiion,  nnder  sUt.  6  O.  4,  e.  83,  s.  8,  a^intt  a  person  able  to  maintalD  bU 
wife  and  children,  for  negleetinf  and  refttainf  to  do  lo,  whereby  she  and  the/  beoaine  ehargt- 
•Ue  to  a  Union,  the  wife  of  the  aeoated  ie  not  a  eompetonl  witneet  againit  him. 

Case  stated  at  the  instance  of  the  informant,  pursuant  to  stat.  20  & 
21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  for  the  city  of  Worcester,  the  18th  July, 
1864,  before  two  justices  of  the  peace,  Charles  Wood  appeared,  charged 
l>y  an  information  laid  by  Thomas  Sutton  Reeve,  by  direction  and  in 
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*8651  P^^^^^^®  ^^  ^'^  order  of  the  Board  of  Guardians  of  >the  Wor- 
-l  cester  Poor  Law  Union,  for  that  he,  the  said  Charles  Wood,  at  the 
parish  of  St.  Helen,  in  the  city  of  Worcester,  on  the  23d  June  last  past, 
being  then  and  there  a  person  able  wholiv  or  in  part  by  work  or  othw 
means  so  to  do,  did  wilfully  neglect  and  refuse  to  maintain  his  lawful  wife 
Mary  Anne  Wood  and  their  three  children,  by  reason  of  which  neglect 
and  refusal  she  and  they  did  become  chargeable  to  the  common  fund  of 
the  Worcester  Poor  Law  Union,  and  had  continued  and  were  then  so 
chargeable,  contrary  to  the  statute  in  such  case  made  and  provided.  la 
order  to  prove  the  offence  with  which  the  defendant  was  charged,  his 
wife  was  tendered  as  a  witness.  The  defendant  thereupon  objected  that 
the  evidence  of  his  wife  was  not  admissible  against  him,  on  the  ground 
that  the  offence  with  which  he  was  charged  was  of  a  criminal  nature.  It 
was  argued,  on  the  part  of  the  informant,  that  although  the  defendant 
was  charged  under  The  Vagrant  Act,  5  G.  4,  c.  88,  s.  8,  with  a  criminal 
offence,  punishable  by  imprisonment,  still  the  case  should  be  treated  as  a 

Eersonal  wrong  to  the  wife ;  and  suggested  the  almost  certain  impoesi- 
ility  of  proving  in  detail  all  the  facts  necessary  to  constitute  the 
offence,  without  such  evidence.  The  observations  of  Grompton,  J.,  in 
Sweenev,  appellant,  Spooner,  respondent,  8  B.  &  S.  829,  832,  were 
referred  to. 

The  justices  were  of  opinion  that  the  offence  consisted  in  creating  a 
chargeability  to  the  Union,  and  not  in  a  wrong  done  to  the  wife,  and  there- 
fore that  her  evidence  could  not  be  received.  They  therefore  dismissed 
the  charge,  reserving  the  question  whether  they  were  right  in  so  doing. 
*^681  *Senry  matthew%^  for  the  appellant. — The  proceeding,  it  is 
^  true,  is  a  criminal  one,  and  therefore  the  wife  is  not  rendered 
competent  to  give  evidence  against  her  husband  by  stat.  14  &  15  Vict 
c.  99.  But  the  case,  although  not  one  where  a  forcible  personal  injury 
has  been  inflicted  on  the  wife,  is  still  within  the  rule  of  law  whereby  a 
wife  is,  in  cases  of  injuries  inflicted  on  her  by  her  husband,  a  competent 
witness.  [Blackburn,  J.— Must  not  the  injury  be  a  persimal  one?] 
It  must  be  directly  or  indirectly  a  wrong  to  her  personally,  but  it  need 
not  necessarily  be  accompanied  by  force  or  violence.  Thus  in  Rex  v. 
Wakefield,  2  Lew.  G.  C.  1,  279,  where  several  persons  were  indicted  for 
misdemeanour  in  conspiring  to  carry  away  a  young  lady  under  the  age 
of  sixteen  from  the  custody  appointed  bv  her  father,  and  to  cause  her 
to  marry  one  of  the  defendants,  and  also  for  conspiring  to  take  her 
away  for  the  same  purpose  by  force,  it  was  held  by  HulTock,  B.,  that, 
assuming  her  to  be  the  lawful  wife  of  one  of  the  defendants,  she  was  a 
competent  witness  for  the  prosecution,  although  there  was  no  evidence 
to  sustain  that  count  of  the  indictment  which  charged  force.  Again,  in 
Beg.  V,  Tore,  1  Jebb  k  Symes  568,  a  married  woman  was  admitted  as  a 
witness  against  her  husband  to  prove  her  own  abduction.  [He  also  cited 
Rex  V,  Pierson,  Andr.  810.]  [Blackburn,  J.— Abduction  is  a  personal 
wrong  to  a  woman,  even  though  at  the  time  she  be  consenting.  Cromp- 
TON,  J. — Surely  the  offence  charged  in  the  present  case,  being  an  offence 
under  The  Vagrant  Act,  6  G.  4,  c.  88,  s.  8,  is  rather  against  the  parish 
*<lfi71  ^  *''hich  the  wife  has  become  chargeable  than  against  the 
J  woman  herself  J  A  refusal  to  maintain  the  wife  is  also  a  pe^ 
aonal  wrong  to  her.  The  practice  has  been  to  admit  such  evidence  as 
this.    In  1  Phillips  on  Evidence  (10th  ed.},  p.  82,  it  is  said,  that  ''in 
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proceedings  before  justices  under  The  Vagrant  Act,  against  a  husband 
for  neglecting  to  support,  or  deserting  his  wife  and  family,  it  is  believed 
to  be  toe  universal  practice,  as  also  at  Sessions  in  the  case  of  an  appeal, 
to  admit  the  wife  as  a  witness.  This  practice  is  presumed  to  have  arisen 
from  the  necessity  of  the  case,  for  although  instances  frequently  may 
and  must  arise  where  all  the  facts  necessary  to  insure  a  conviction  might 
be  proved  by  other  witnesses,  yet  it  must  often  happen  that  some  of  the 
circumstances,  such  as  the  husband's  ability  to  support  his  family,  or  the 
act  of  desertion,  could  be  proved  only  by  the  wife."  [Grompton,  J. — 
Bat,  at  p.  83,  the  same  author  says,  ^'  The  exception  as  to  the  admissi* 
bility  of  the  wife  is  confined  to  cases  of  personal  injuries  effected  by  vio- 
lence  or  coercion.  Therefore  upon  an  indictment  for  a  conspiracy  iu 
procuring  a  young  female,  who  was  a  ward  in  Chancery,  to  marry,  she 
is  not  admissible  either  for  or  against  her  husband ;"  and  he  cites  as 
authorities  for  this  statement  Rex  v.  Locker,  6  Esp.  107,  Rex  v,  Serjeant, 
Ry.  &  Moo.  852  fE.  G.  L.  R.  vol.  21).  My  own  impression  was  that  it 
was  not  the  practice  to  examine  the  wife  in  these  vagrancy  cases.  Mel- 
LOR,  J.,  stated  that,  when  acting  as  counsel  at  Sessions,  he  had  been  in 
the  habit  in  similar  cases  of  examining  the  wife,  without  any  objection 
being  raised.  Wett^  amicus  curiae,  informed  the  Gourt  that  the  practice 
at  the  West  Riding  Sessions,  *where  such  cases  are  of  frequent  rto^o 
occurrence,  is  to  reject  the  wife's  evidence.  Blackburn,  J. —  *• 
The  principle  of  the  decisions  on  this  subject  seems  to  have  been,  that 
the  injury  must  be  one  which  is,  or  is  likely  to  be,  within  the  exclusive 
knowledge  of  the  wife.]  Here  she  would  most  probably  be  an  exclusive 
witness  to  the  fact  that  her  husband  had  refused  to  support  her ;  and 
consequently  would  be  a  witness  admissible  on  the  ground  of  necessity. 

No  counsel  appeared  for  the  respondent. 

Crompton,  J. — I  think  that  the  magistrates  were  right  in  this  case. 
In  early  times  an  exception  was  made  to  the  general  rule  that  a  wife  is 
not  an  admissible  witness  against  her  husband,  namely,  in  the  case  of  per^ 
Bonal  wrongs  inflicted  by  him  upon  her.  That  arose  partly  from  the 
mischief  which  would  have  followed  from  her  exclusion,  partly  from 
necessity,  and  partly  from  the  consideration  that  she  was  in  reality  the 
prosecuting  party.  This  case  is  not,  it  seems  to  me,  within  the  excep- 
tion. The  instance  of  abduction,  which  has  been  referred  to,  is  distin* 
guishable,  for  there  there  may  well  be  considered  to  be  what  is  equivalent 
to  an  actual  personal  injury.  Here  there  is  nothing  of  the  sort,  and 
indeed  the  crime  is  rather  against  the  parish  to  which  the  woman 
becomes  chargeable  than  against  herself.  Nor  does  the  case  come 
within  the  rule  of  necessity :  for  the  offence  may  certainly  be  made 
out  without  the  wife's  evidence.  I  was  somewhat  surprised  at  the  state- 
ment in  Phillips  on  Evidence,  p.  82,  lOch  ed.,  as  *to  the  ''uni-  r^ogg 
versal  practice"  of  admitting  this  kind  of  evidence.  But  from  ^ 
what  Mr.  West  has  told  us,  my  own  impression  that  it  was  not  generally 
allowed  has  been  confirmed.  On  the  whole,  therefore,  considering  that 
this  was  not  a  case  of  personal  wrong,  I  am  of  opinion  that  the  evidence 
was  rightly  rejected. 

Blackburn,  J. — The  general  rule  is  that  the  wife  is  not  admissible 
as  a  witness  against  her  husband ;  but  in  civil  cases, — ^with  which,  how- 
ever, we  have  at  present  no  immediate  concern, — various  statutory  ex- 
ceptions have  been  made ;  and  in  criminal  matters  from  an  early  period,— 
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I'belieTe  the  case  gI  Lord  Andley,  8  How.  St  Tr*  402,  is  the  earli«8t< 
on  record, — an  exception  wat  admitted  to  the  rnle ;  ivhidi  went  on  the- 
principle  that  where  the  offuice  charged  touched  the  person  of  the  wife, 
and  where,  therefore,  ehe  must  be  cognisant  of  it,  and  might  perhaps  be 
the  oniy  person  cognisant  of  it,  she  was  an  admissible  witness.  Two 
cases  of  abduction  have  been  mentioned,  bat  in  them  there  mast  have 
been  an  actual  carrying  off  of  the  woman,  and  therefore,  even  although 
no  personal  injury  were  inflicted,  they  may  well  be  considered  within 
the  principle  I  have  mentioned.  However  that  may  be,  I  am  clearly 
of  opinion  that  this  case  is  not  within  it.  It  may  be  questionable  whe* 
ther  the  law  upon  this  head  is  satisfactory,  but  that  is  matter  for  tho 
Legislature  and  not  for  us. 

MsLLOR,  J.*-I  also  am  of  opinion  Uiat  the  justices  were  right  in  not 
admitting  this  evidence.  All  the  cases  on  the  subject  are  explainable 
'*'3701  ^^^^  ^^^  ground  mentioned  *bv  my  brother  Blackburn.  No  die-^ 
-■  tinct  authority  has  been  brought  before  us  to  show  that  in  such  a 
case  as  the  present  the  evidence  of  the  wife  is  admissible.  If  there  had. 
been  such  an  authority,  no  doubt  it  would  have  been  referred  to. 

Judgment  for  the  respondent(a) 

(a)  Thia  etse  ia  reported  by  Arthur  Charlee,  Esq. 


HARRIS  V.  SWINBURN.    May  27. 

0osi9, — The  Summarff  Pnyeednrt  on  BUU  of  Exchange  Jd,  1855,  18  S  19  VtcL  e» 
67.— 7%e  London  (City)  Small  Debts  Extension  Act,  ia52»  15  Jt  16  VUL  c.  Ixxvii. 

A  plaintiiF  who  commeneeg  an  leiioii  under  The  Saramary  ProoedoTtt  on  BiUa  of  Ezeh«Bg« 
Aet,  1855, 18  ft  19  Viot.  e.  67,  for  a  canae  within  the  jnriadictlon  of  the  eity  of  London  SiBnIl 
nebta  Coort,  and,  after  the  defendant  haa  obtained  leare  to  plead  under  aect.  2,  reeoTera  as 
aaonot  not  more  than  502.,  ia  deprived  of  his  costc  hy  the  London  (City)  Small  Debta  Bjctwa- 
i^on  Act,  1852, 15  A  16  Vict  c.  Uzf  ii.  a.  119. 

This  was  an  action  on  a  bill  of  exchange  for  50Z.,  brought  under  tlie 
provisions  of  The  Summary  Procedure  on  Bills  of  Exchange  Act,  1855^ 
18  &  19  Vict.  c.  67.  The  defendant  obtained  leave  to  appear  and  de» 
fend  the  action  under  sect.  2,  and,  among  other  pleas,  paid  20Z.  into 
Court. 

On  the  trial,  before  Mellor,  J.,  at  the  Sittines  in  London,  the  plain* 
tiif  recovered  damages,  which,  together  with  the  20Z.  paid  into  Conit^ 
amounted  to  less  than  502.  The  learned  Judge  declined  to  certify  thst 
the  action  was  fit  to  be  brought  in  the  superior  Court. 

Afterwards,  the  question  whether  the  plaintiff  was  entitled  to  costs  oti 
the  ground  that  the  action  ought  to  have  been  brought  in  the  Sheriflb 
Court,  was  raised  at  Chambers  and  referred  to  the  Court ;  and,  the  Coortr 
*^711  *d^siri"g  ^^^^  ^^^  matter  should  be  put  on  record  in  order  that  it 
-■  might  go  to  error  if  necessary,  the  following  suggestion  was  ear 
tered  on  the  roll : — *^  And  now,  on  the  8th  day  of  May,  a.  d.  1863,  the 
defendant  suggests,  and  gives  the  Court  here  to  understand  and  be 
informed,  that  the  defendant  dwelt  and  carried  on  business  within  the 
city  of  London,  or  the  liberties  thereof,  at  the  time  of  this  action  brou^t,; 
end  that  the  plaintiff  did  not  at  the  time  this  action  was  brought  dwell  mose 
than  twenty  miles  frofti  the  defendant,  and  that  neither  the  plaintiff  neD 
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die  defendimt  then  was  or  is  an  officer  of  the  Court  holden  under  tho) 
provisionB  of  The  London  (City)  Small  Debta  Extension  Act,  I8629  and. 
that  this  action  was  commenced  for  a  cause  for  which  a  plaint  might 
have  been  entered  in  the  Goort  holden  under  the  provisions  of  the  last-* 
aamed  Act." 

Piem.  That  this  action  was  commenced  about  the  24th  day  of  October^ 
A.  D.  1855,  on  a  bill  of  exchange,  bj  a  writ  of  summons  issued  under 
tlie  provisions  of  The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855,  in  the  form  contained  in  Schedule  A.  to  that  Act  annexed,  and' 
endorsed  as  therein  mentioned,  and  not  otherwise,  and  for  no  other  cause 
of  action  whatsoever ;  and  that  Her  Majesty  has  not  by  any  order  in 
council  directed  that  all  or  any  part  of  the  provisions  of  that  Act  should 
apply  to  the  said  Court  holden  under  the  provisions  of  the  Act  in  the 
SDggestion  mentioned. 

Demurrer,  and  joinder. 

Ktane^  for  the  defendant.^-The  plaintiflTs  adoption  of  the  proceds^ 

E'ven  by  The  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,  18 
19  Vict.  0.  67,  does  "^not  relieve  him  from  the  operation  of   r^own 
The  London  (City)  Small  Debts  Extension  Act,  1852, 15  &  16  >-  ^'^ 
Vict.  c.  Ixxvii.,  s.  119,  for  depriving  plaintiffs  of  costs  who  sue  in  ai 
anperior  Court.     Sect.  1  of  stat.  18  k  19  Vict.  c.  67,  which  entitles  the. 
plaintiff  to  sign  judgment  for  costs,  relates  solely  to  judgments  by  de- 
fault ;  and  Healey  t;.  Johns,  8  E.  &  B.  946  (E.  C.  L.  R.  vol.  92),  was, 
decided  upon  that  section.     Sect.  2,  by  which  a  defendant  may  obtain: 
leave  to  appear  and  defend  the  action,  says  nothing  about  costs ;  and 
this  is  a  case  under  that  section.    In  actions  founded  on  contract,  stat. 
15  &  16  Vict.  c.  Ixxvii.,  deprives  the  plaintiff  of  costs  in  two  events ; 
first,  by  sect.  119,  in  actions  for  any  cause  other  than  thoso  specified  in 
sect.  118,  where  a  verdict  is  found  for  a  sum  not  more  than  502.,  unless 
the  Judge  who  tries  the  cause  certifies,  and  secondly,  by  sect.  120,  in 
any  action,  not  being  for  breach  of  promise  of  marriage,  where  the 
plaintiff  recovers  a  sum  less  than  20Z.,  unless  the  Judge  certifies,  and 
except  in  the  case  of  a  judgment  by  default 

Further,  by  the  County  Courts  Amendment  Act,  19  &  20  Vict.  c.  108^. 
a  4,  the  provisions  of  the  County  Courts  Acts  are  to  apply  to  any  debt, 
not  exceeding  20/.,  although  secured  upon  a  bill  of  exchange  or  promises 
Bory  note,  and  notwithstanding  stat.  18  &  19  Vict  c.  67 ;  therefore,  so 
far  as  regards  actions  and  judgments  on  such  bills  and  notes,  the  two' 
statutes  are  in  conflict,  and  the  later  repeals  the  earlier.  [He  also. 
Inferred  to  sect.  30  of  stat.  19  &  20  Vict.  c.  108.] 

Joseph  Brown  {Oppenheim  with  him),  for  the  plaintiff.— •* Stat.  r^cQ^o' 
18  &  19  Vict.  c.  67,  s.  1,  which  gives  to  holders  of  bills  and  L  ^'^ 
promissory  notes  a  sun^ary  mode  of  proceeding  and  obtaining  judg- 
ment in  the  superior  Courts,  repeals,  as  far  as  regards  proceedings  under 
it,  those  sections  of  the  London  (City)  Small  Debts  Extension  Act  which, 
say  that  a  plaintiff  may  not  sue  in  a  superior  Court  except  under  the 
penalty  of  losing  his  costs.  L;  is  not  likely  that  the  Legislature  would, 
give  costs  when  judgment  is  allowed  to  go.  by  default,  and  would  with? 
Cold  them  when  an  unfounded  defence  was  pleaded.  Costs  would  bo: 
increased  by  compelling  holders. of  bills  and  promissory  notes  to  sue  in, 
Soiall  Debts  Courts,  where  the  defendant  may  plead  without  leave*. 
[CocKBUBK,  C.  J.— When  a  Judge,  under  sect.  2  of  stat.  18  &  19  Vipt 
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c.  67,  gives  leave  to  a  defendant  to  appear  and  defend  the  action,  he 
might  impose  the  terms  that  no  suggestion  as  to  costs  shonld  be  en« 
tered :  that  would  enable  both  statutes  to  be  worked  together.]  The 
Legislature  had  in  contemplation  that  stat.  18  k  19  Vict.  c.  67,  would 
be  extended  to  other  Courts,  for  sect.  9  empowers  her  Majesty,  by  order 
in  council,  to  direct  that  the  Act  shall  apply  to  any  Court  of  record. 
Keane  was  not  called  upon  to  reply. 

CocEBURN,  C.  J. — Our  judgment  must  be  in  favour  of  the  suggestion 
to  deprive  the  plaintiif  of  his  costs,  and  the  demurrer  to  the  plea  must 
therefore  prevail.  It  is  clear  that,  independently  of  The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855,  the  plaintiff  who  has  brought 
this  action  in  a  superior  Court,  the  cause  of  it  being  within  the  juris* 
diction  of  the  Sheriffs  Court,  would  not  be  entitled  to  costs ;  and  the 
^3741  4"^^^^^^^  ^^'  ^whether  there  is  anything  in  stat.  18  k  19  Yict» 
-I  c.  67,  to  alter  the  state  of  things  which  existed  at  the  time  it 
passed.  I  am  of  opinion  that  there  is  not.  If  the  plaintiff  contem- 
plates that  there  is  no  defence  to  his  action,  he  may  take  advantage 
of  the  summary  mode  of  procedure  which  sect.  1  of  the  statute  points 
out ;  but,  when  there  is  a  presentable  ground  of  defence,  the  statute 
does  not  deprive  the  defendant  of  the  right  of  submitting  it  to  the  con- 
sideration  of  the  jury.  Under  sect.  2,  when  there  is  reasonable  ground, 
a  Judge  will  give  leave  to  defend  the  action ;  and  then  the  Legislature 
intended  that  the  ordinary  rule  as  to  costs  should  prevail.  The  plain- 
tiff must  exercise  his  discretion  whether  he  will  adopt  the  mode  of 
Eroceeding  given  in  stat.  18  k  19  Vict.  c.  67,  s.  1,  at  the  risk  of  losing 
is  costs,  by  reason  of  a  provision  in  some  other  Act  depriving  the 
plaintiff  of  costs  in  case  he  does  not  recover  a  suflScient  amount.  I 
cannot  doubt  that  this  is  a  case  omitted  by  the  Legislature,  but  I  see 
nothing  in  this  Act  to  alter  the  position  in  which  a  plaintiff  stands 
under  the  operation  of  the  London  (City)  Small  Debts  Act,  1852.  It 
may  be  that  the  Legislature  left  it  to  persons  who  thought  it  expe- 
dient that  the  provisions  of  stat.  18  &  19  Vict.  c.  67,  should  be  extended 
to  Courts  with  local  jurisdiction,  to  resort  to  the  Queen  in  council  for 
an  order  to  that  effect  under  sect.  9 ;  but  there  is  nothing  in  that  Act 
to  do  away  with  the  provisions  of  the  London  (City)  Small  Debts  Act 
which  deprive  the  plaintiff  of  his  costs. 

Crompton,  J. — It  is  said  to  be  the  opinion  in  the  city  of  London  that 
it  is  hard  upon  plaintiffs  that  they  should  be  deprived  of  costs  in  these 
i^nwf-n  cases ;  but  that  ^hardship  may  be  remedied  by  applying  for  an 
J  order  in  council  under  stat.  18  k  19  Vict.  c.  67,  s.  9.  We  must 
endeavour  to  see  what  is  enacted  in  these  confused  Acts  on  County 
and  Small  Debts  Courts.  We  must  not  rely  too  much  on  the  supposed 
intention  of  the  Legislature ;  for  no  doubt  the  construction  suggested 
by  the  defendant  will  prevent  plaintiffs  from  making  use  of  the  pro- 
visions of  the  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,  so 
freely  as  they  otherwise  would.  The  present  case  is  distinguishable 
from  Healey  v.  Johns,  8  E.  &  B.  946  (E.  C.  L.  R.  vol.  92),  for  the  first 
section  of  stat.  18  k  19  Vict.  c.  67,  enacts  that,  if  the  defendant  does 
not  appear,  in  which  case  the  costs  would  be  very  small,  the  plaintiff 
may  at  once  sign  final  judgment  for  any  sum  not  exceeding  the  sum 
endorsed  on  the  writ,  together  with  interest^  '^  and  a  sum  for  costs,"  &c« 
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Bat  I  think  there  is  much  force  in  the  argument  of  Mr.  Lttsh  in  that 
case^  that  the  words  in  sect.  1  are  to  be  understood  as  amounting  to  no 
more  than  that  the  plaintiff  shall  sign  judgment  with  costs  where  they 
are  recoverable  by  law.  However,  we  are  not  called  upon  to  decide 
that  point.  The  present  case,  in  which  the  defendant  obtained  leave  to 
appear,  is  governed  by  sect.  2,  and,  there  being  no  express  words  in  it 

iTJDg  costs,  it  is  argued   that  it  must  be   implied   that  the^  plaintiff 

onla  get  his  costs,  for  otherwise  plaintiffs  could  not  use  The  Sum* 
xnary  Procedure  on  Bills  of  Exchange  Act,  1855.  But  that  is  too  vague 
aa  argument  for  us  to  proceed  upoii.  When  a  Judge  has  given  a  de- 
fendant leave  to  appear,  and  he  appears  accordingly,  the  action  pro- 
ceeds as  if  it  had  been  commenced  by  an  ordinary  eight  day  writ.  As 
has  been  suggested  by  the  Lord  Chief  Justice,  the  *Judge,  when  t-h^q'tq 
he  gives  the  defendant  leave  to  appear,  may  impose  terms  as  to  '- 
entering  a  suggestion  to  deprive  the  plaintiff  of  costs;  subject  to  that 
the  action  proceeds  with  all  the  consequence^  as  to  costs  which  belong  to 
aa  ordinary  action. 

Shee,  J. — One  principal  obiect  of  all  enactments  depriving  the  plain- . 
tiff  of  costs  is  to  diminish  the  evils  arising  from  the  delay  and  un- 
necessary expense  of  an  action  in  one  of  the  superior  Courts.  If  the 
holder  of  a  dishonoured  bill  of  exchange  or  promissory  note  knows  that 
his  debtor  has  no  defence  to  an  action  on  it,  he  may  take  advantage 
of  the  Summary  Procedure  on  Bills  of  Exchange  Act,  1855 ;  and  in  case 
the  debtor  does  not  obtain  leave  .to  appear,  the  plaintiff  has  his  remedy 
under  sect.  1.  But  if  the  debtor  thinks  that  he  has  a  defence 'under  sect. 
2,  and  obtains  leave  from  a  Judse  to  appear,  the  case  comes  within  the 
provisions  of  the  London  (City)  Small  Debts  Extension  Act,  1852,  if  the 
cause  of  action  arose  within  the  district  of  the  Court  established  under 
that  Act.  The  plaintiff  must  suffer  the  consequences  of  having  inju- 
diciously taken  proceedings  under  the  Summary  Procedure  on  Bills  of' 
Exchange  Act,  1855,  and  lose  his  costs,  unless  he  recovers  a  suflScient 
amount  to  entitle  him  to  them. 

My  brother  Blackburn,  who  has  been  obliged  to  leave  the  Courts 
authorized  me  to  say  that  he  entirely  concurs  in  our  judgment. 

Judgment  for  the  defendant. 


*Thb  QUEEN  v.  The  Inhabitants  op  GREAT 
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pauper. — Residence  in  union, — hremovabiWy. — 9  d:  10  Vict,  e,  66,  9, 1. — 24  S  25> 

Vid,  c,  55,  a,  I. 

Stal.  9  &  10  Viet.  e.  66,  a.  1,  •nieta  that  no  person  ahall  be  reraoTed  from  any  parish  in 
whieh  he  shall  hare  resided  for  the  lite  preceding  y^ears.  By  stat.  24  A  25  Vict.  c.  55,  s.  1, 
**  the  period  of  three  years  shall  be  svbstitoted  for  that  of  fire  years  in"  the  former  Act,  *'  and' 
the  Tvaidenee  of  a  person  in  any  part  of  a  union  rhall  hare  the  same  effect  in  reference  to  tha 
proTiaions  of  the  said  section  as  a  residence  in  any  parish."  Held,  per  Cockbnro,  C.  J.,  and 
Shee,  J.,  Crompton,  J.,  dissentiente,  that  a  pauper  who,  having  resided  three  years  in  a  parish^ 
TemoTod  to  another  parish  in  the  same  union,  and  afrer  residing  there  for  some  months,  beoama 
chargeable,  was  remoTable  to  the  parish  of  his  settlement. 

Upon  appeal  at  the  Michaelmas  Quarter  Sessions  for  the  county  of 
Cumberland  in  1863,  against  an  order  for  the  removal  of  John  Mallin-' 
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tpn  and  Hannah  his  wife,  and  their  five  children,  from  the  township  of 
^lampton  Wall  to  the  parish  of  Great  Salkeld,  the  order  was  confirmed, 
anbject  to  the  following  case. 

The  pauper  John  Mallinson,  who  is  now  forty-two  jears  of  age,  never 
resided  in  any  parish  or  township  in  the  Penrith  Union  other  than  the 
psirish  of  Great  Salkeld  and  the  township  of  Plumpton  Wall,  and  he 
was  resident  in  Great  Salkeld  continuously  from  the  year  of  his  birth 
until  he  removed  to  Plumpton  Wall  on  the  1st  July,  1862,  lie  became 
legally  Settled  in  Great  Salkeld  in  1842,  by  apprenticeship,  and  also 
grained  a  second  settlement  there  in  1.857,  by  renting  a.  tenement.  While 
80  residing  in  Great  Salkeld  with  his  wife  and  family  he,  in  the  month 
of  Decemoer,  1860,  became  chargeable  thereto  and  applied  for  relief  to 
the  relieving  officer  of  the  Penrith  Union,  and  was  relieved  by  him  at 
the  charge  and  expense  of  Great  Salkeld  from  the  14th  December, 
^AiTon  1860,  to  the  6th  July,  1861,  with  the  '^exception  of  a  fortnight, 
-I  During  the  period  from  the  14th  December,  1860,  to  the  6tlt 
July,  1861,  he  and  his  family  resided  in  Great  Salkeld. 

On  the  1st  July,  1862  (up  to  which  time  the  pauper  and  his  family 
had  resided  in  Great  Salkeld),  the  pauper  took  a  cottage  in  Plumpton 
Wall  and  removed  there  with  his  wife  and  family.  On  the  30th  Sep- 
tember, 1862,  the  pauper3  whilst  residing  in  Plumpton  Wall,  again 
became  chargeable,  and  applied  to  the  relieving  officer  of  the  Penrith 
Union,  for  relief;  the  officer  brought  the  case  before  the  Board  of 
Guardians  of  that  Union,  who  ordered  the  pauper  to  be  relieved  from 
the  common,  fund  of  the  union,  and  this  continued  till  the  22d  June, 
1863,  when  the  Board  ef  Guardians,  on  the  complaint  of  the  parish 
ojfficers  of  the  parish  of  Penrith,  in  the  same  union,  stopped  the  relief 
from  the  common  fund.  The  pauper  continuing  chargeable  to  Plumpton 
Wall  after  the  stoppage  of  the  common  fund  relief,  the  parish  officers 
of  that  township  obtained  the  present  order  of  removal. 

If  the  Court  should  be  of  opinion  that  the  residence  in  the  parish  of 
settlement  should  not  be  included  in  the  calculation  of  the  three  years* 
residence  in  a  union  required  to  establish  the  status  of  irremovability 
under  stat.  24  &;  26  Vict.  c.  55,  s.  1,  the  order  was  to  be  confirmed,  if 
the  Court  should  be  of  a  contrary  opinion,  the  order  was  to  be  quashed. 

Mellish^  in  support  of  the  order  of  Sessions. — Stat.  24  &  25  Vict, 
c.  55,  s.  1,  enacts  that  '^the  period  of  three  years  shall  be  substituted 
for  that  of  five  years  in*'  sect.  1  of  stat.  9  &  10  Vict.  c.  66^  '^and  the 
residence  of  a  person  in  any  part  of  a  Union  shall  have  the  same  efiect 
Mirn-i  *in  reference  to  the  provisions  of  the  said  section  as  a  residence 
-■  in  any  parish."  Therefore,  a  person  is  not  removable  from  a 
T^nion  within  which  he  has  resided  for  three  years ;  but  if  he  has  been 
resident  for  less  than  the  required  period  in  different  parishes  in  the 
same  union,  one  of  which  is  the  parish  of  bis  settlement,  he  is  still 
removable  to  that  parish.     He  would  be  removable  if  he  went  to  a 

Earish  out  of  the  union  unless  he  was  absent  three  years,  and  it  cannot 
ave  been  intended  that  if  he  went  for  however  short  a  time  from  the 
parish  of  his  settlement  within  a  union  to  another  parish  within  it,  he 
fihould  not  be  removed  back :  for  this  would  have  the  effect  of  charging 
his  maintenance  on  the  common  fund  of  the  union,  under  stat.  11  &  12 
Vict.  c.  110,  8.  3,  if,  when  he  becomes  chargeable,  he  is  out  of  the 
parish  of  his  settlement  but  within  the  unioui  though  it  would  bo. 
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charged  on  the  parish  of  his  settlement  if  he  was  ont  of  the  union.  The 
residence  intended  in  stat.  24  &;  25  Vict.  c«  55,  s.  1,  is  a  residence  out 
of  the  parish  of  settlement ;  the  period  of  residence  in  the  parish  of 
settlement  within  the  union  is  not  to  be  counted  as  part  of  the  three 
years.  The  effect  of  the  statute  is,  that  the  word  '^  union"  is  substituted 
for  ''  parish"  in  stat.  9  &  10  Viet.  c.  66.  Stat.  24  &  25  Vict.  c.  55» 
s.  1,  was  passed  to  prevent  the  hardship  of  a  pauper  being  removed  to 
the  parish  of  his  settlement  by  reason  of  temporary  sickness,  and  does 
not  apply  to  such  a  case  as  this.  [Grompton^  J.-^Stat.  24  k  25  Vict. 
c  55,  8.  1,  is  the  first  step  towards  abolishing  the  law  of  settlement.]. 

Matde^  contri. — Stat.  24  &  25  Vict.  c.  55,  s.  1,  cannot  *con*  rtooA 
template  irremovability  from  one  union  to  another  union ;  for  the  *- 
object  of  stat.  9  &  10  Vict.  c.  66,  s^  1,  which  it  amended,  was  to  prevent' 
removal  from  one  parish  to  another.  And  there  is  no  such  thing  in  the 
law  as  a  union  settlement  or  removal  from  one  union  to  another :  removal 
must  be  to  some  area  in  which  a  settlement  is  gained.  The  proper  con«^ 
struction  of  stat.  24  &  25  Vict.  c.  55,  s.  1,  is,  that  residence  in  a  union 
shall  have  the  same  effect  with  regard  to  removal  out  of  a  parish  as 
residence  in  a  parish;  and  there  is  no  hardship  on  unions  in  this. 
*^  Union,"  as  the  place  of  residence,  is  to  be  substitutes!  for  ^^  parish" 
in  stat.  9  &  10  Vict.  c.  66,  s.  1,  but  not  as  the  place  of  irremovability. 

CocKBURN,  0.  J. — I  am  of  opinion  that  this  order  is  good,  and  ought 
to  be  confirmed.  The  effect  of  the  recent  statute,  ^  &  25  Vict.  c.  55^ 
s.  1,  so  far  as  regards  the  area  of  residence  necessary  to  confer  irre* 
movability,  is,  that  it  has  made  a  person  who  becomes  chargeable  irre- 
movable when  he  has  resided  the  required  time  within  any  part  of  a 
union,  as  distinguished  from  any  part  of  a  parish.  Under  stat.  9  &  10 
Vict.  c.  66,  s.  1,  a  pauper,  in  order  to  be  irremovable,  must  have  resided 
in  the  same  parish  for  five  years.  Stat.  24  &  25  Vict.  c.  55,  s.  1,  which 
shortens  the  period  of  residence  to  three  years,  also  says,  that  **  the 
residence  of  a  person  in  any  part  of  a  union  shall  have  the  same  effect  in 
reference  to  the  provisions  of"  sect.  1  of  stat.  9  &  10  Vict.  c.  66,  '^  as  a 
residence  in  any  parish."  It  is  true,  as  Mr.  Mauh  argued,  that  in  strict 
legal  sense  there  is  no  such  thing  as  irremovability  from  a  union; 
although  the  parish  in  *  which  a  pauper  has  resided  is  a  constituent  r^ogi 
part  of  a  union,  he  is  not  removed  from  the  union,  but  from  that  ^ 
particular  parish.  But,  looking  at  the  object  of  stat.  9  &;  10  Vict.  c.  66^  . 
and  transferring  the  word  '^  union"  into  sect.  1  from  the  recent  statute, 
I  think  we  should  construe  it  as  enacting  that  a  residence  for  three 
years  in  any  particular  parish  within  the  ambit  of  a  union  confers  irre-^ 
movability.  In  order  to  prevent  persons  who  had  fixed  themselves  in  a 
particular  neighbourhood  being  torn  away  from  the  associations  of  a 
whole  life,  it  was  considered  expedient  to  extend  the  area  of  irremova- 
bility to  contiguous  parishes  within  the  same  union,  so  that  as  between 
two  parishes,  one  within  and  the  other  without  a  union,  the  pauper  would 
become  irremovable  by  residence  in  one  of  them  for  three  years.  But . 
ift^was  not  intended  to  interfere  with  the  rights  and  liabilities  of  parishes 
iff  the  same  union,  and  to  make  a  pauper  by  a  residence  of  a  few  days 
in  a  parish  irremovable  as  between  parishes  in  the  same  union.  That 
would  be  an  injustice  as  regards  the  basis  of  the  law  of  settlement, 
against  which  we  ought  to  stragde  in  construinff  the  recent  statutes. 

CBOMPirOKy  J»— I  have  great  difficult  in  avoiding  the  iaconvenieBoe . 
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which^  as  has  been  pressed  on  as  very  ably,  will  follow  the  construction 
contended  for  by  the  appellant  parish.  If  it  had  been  foreseen,  the 
Legislature  might  easily  have  obviated,  it;  but  they  did  not  look  at  all 
the  consequences  of  an  enactment  which  they  thought  beneficial  to  the 
labouring  classes.  The  difficulty  I  feel  is  in  finding  any  words  in  stat. 
24  &  25  Vict.  c.  55,  s.  1,  to  carry  out  the  view  which  the  Lord  Chief 
^QOQ-1  Justice  and  my  brother  Sbee  entertain.  It  has  been  *held,  in 
-■  all  the  cases,  that  a  person  coming  within  the  statutory  provi- 
sions preventing  his  removal  gains  a  status  of  irremovability  from  a 
particular  parish.  There  is  no  such  thing  as  removability  except  from 
one  parish  to  another.  According  to  my  view,  the  enactment  has  not 
the  effect  which  Mr.  Mellish  suggests  of  substituting  the  word  *'  union*' 
for  ^^  parish"  in  stat.  9  &  10  Vict.  c.  66,  s.  1.  By  the  earlier  statute, 
a  person  was  irremovable  from  a  parish  if  he  had  resided  in  it  five  years* 
The  recent  statute  does  two  things :  it  shortens  the  period  of  residence, 
and  thereby  remedies  the  hardship  arising  from  the  operation  of  the  law 
as  to  removal :  and  it  gives  the  ambit  of  the  union  as  the  limit  within 
which  a  person  may  reside  without  being  subject  to  removal.  Xhe  sec* 
tion  is,  ^^  That  after  the  25th  March  next  the  period  of  three  years  shall 
be  substituted  for  that  of  five  years  specified  in"  section  1  of  stat.  9  & 
10  Vict.  c.  66,  and  then,  departing  from  the  words  used  in  its  own  first 
branch,  it  does  not  say  that  the  word  '^  union"  shall  be  substituted  for 
*^  parish,"  but  ^Uhe  residence  of  a  person  in  any  part  of  a  union  shall 
have  the  same  effect  in  reference  to  the  provisions  of  the  said  section  as 
a  residence  in  any  parish."  The  effect  of  residence  for  three  years  in 
a  parish  .would  be  to  prevent  removal  from  the  parish.  So  residence  in 
any  part  of  a  union  prevents  removal  from  any  parish  within  the  union 
in  which  the  pauper  is  at  the  time  of  applying  for  relief.  The  other 
construction  may  be  most  convenient,  and  may  oe  correct,  but  my  mind 
does  not  adopt  it. 

Shee,  J. — I  feel  great  diffidence  in  differing  from  the  opinion  of  my 
brother  Grompton ;  but,  on  the  whole,  I  think  the  construction  con- 
tended for  by  Mr.  Mellish  *  correct.  The  object  of  stat.  9  &  10 
Vict.  c.  66,  s.  1,  was  to  improve  the  condition  of  the  poor  by 
enabling  them  to  claim  a  right  to  remain  in  a  parish  after  having  d&- 
voted  their  labour  to  it  for  a  period  of  five  years.  That  provision  being 
thought  insufficient,  stat.  24  &  25  Vict.  c.  55,  s.  1,  was  passed,  substi- 
tuting the  period  of  three  years  for  five  in  the  former  statute,  and  giving 
to  residence  in  any  part  of  a  union  the  same  effect  as  residence  in  a 
parish ;  so  that  residence  for  three  years  in  any  of  the  parishes  forming 
a  union  should  entitle  a  person  to  remain  in  the  union.  The  construc- 
tion which  makes  the  enactment  apply  to  two  parishes  within  the  same 
union  would  give  rise  to  great  hardship  on  one  of  them.  Therefore  I 
think  we  shall  satisfy  the  intention  of  the  Legislature  by  construing  the 
recent  enactment  as  substituting  the  words  ^^  from  any  union"  for  '*  from 
any  parish"  in  sect.  1  of  the  earlier  statute.         Order  confirmed.(a) 

(a)  The  doubt  raised  in  thia  cMe  has  been  remured  by  stat  27  4  28  Viot  e.  105»  wbieh 
enacts,  seet.  1,  «  That  in  the  ease  of  any  poor  person  heretofore  ehargeable  or  hereafter  beoom- 
iqg  obargeable  in  any  parish  oomprised  in  a  union  not  being  the  parish  of  his  settlement  the 
period  of  time  daring  which  he  shall  hare  resided  in  the  parish  of  the  settlement,  if  in  the 
same  union,  shaU  not  be  excluded  in  the  oompuution  of  the  time  of  residence  required  to 
render  him  exempt  from  remoral  under  the  statutes  abore  referred  to."  9  Jt  10  Vict.  e.  it, 
aad  24  A  2&  Viet.  e.  65.    See  also  the  Union  ChargeikbUity  Act,  2S  *  %9  Vict  e.  79. 
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♦ROBERTS  and  Wife  v.  ROBERTS.    [June  8.]      [*884 

Slander  on  w^ft. — SpteiaL  da$nage,^-Un€ka»iitjf. 

Beclar&tloii  by  husband  snd  wife,  alleging  that  she  wat  a  member  of  a  leet  of  Proteitant 
Difienters,  and  alao  a  member  of  one  of  the  prirate  aocieties  of  that  eeot,  and  that  the  ■e<it 
and  its  Soeiettes  are  eubject  to  ralee  and  regnlationt,  and  the  membert  of  the  aeet  and  itf 
Societiea  are  sabject  to  rales  and  regnlatinns,  and  onder  the  control  and  authority  of  tha 
Soeieties  and  of  their  leaders  with  respect  to  the  moral  and  religions  conduct  of  the  members, 
and  their  being  allowed  to  be  and  continue  members ;  and  by  the  rules  and  regulations  a  mem- 
ber of  one  Society  in  the  sect  cannot  become  a  member  of  another  Society  in  the  sect  unleia 
the  leaders  or  elders  of  the  first  certify  that  the  member  is  morally  and  otherwise  fit  to  be  & 
member,  and  that,  by  reason  of  words  spoken  of  the  wife  imputing  want  of  chastity  to  her, 
she  was  not  allowed  to  continue  a  member  of  the  Society,  and  the  leaders  or  elders  refused  to 
eertify  that  she  was  morally  or  otherwise  fit  to  be  a  member  of  the  sect,  Ac,  and  she  was  not 
allowed  to  become  a  member  of  the  Society  in  L.,  and  was  prevented  from  attending  religious 
worship,  and  she  became  injured  in  her  good  name  and  reputation,  and  sick  and  greatly  dij- 
tressed  in  body  and  mind.  On  demurrer:  held,  that  the  special  damage  alleged  was  not  snfll- 
eient  to  make  the  words  actionable. 

Thb  declaration  stated  that  the  plaintiff^  Margaret,  iras  a  member  of 
a  sect  of  Protestant  Dissenters,  to  wit,  Calvinistic  Methodists,  and  was 
a  member  of  a  private  society  and  congregation  of  that  sect  held  at 
Denbigh  in  North  Wales,  and  the  sect,  and  the  different  Societies  of  it, 
were  subject  to  certain  rules  and  regulations,  and  the  different  members 
of  the  sect  and  the  Societies  were  respectively  subject  to  those  rules 
and  regulations,  and  under  the  control  and  authority  of  the  several 
respective  Societies  and  of  the  leaders  of  the  same,  with  respect  to  the 
moral  and  religious  conduct  of  such  members,  and  with  respect  to  their 
being  respectively  allowed  and  permitted  to  be  and  continue  to  be  mem- 
bers of  the  different  Societies  and  congregations  of  the  sect,  and  by 
those  rules  and  regulations  a  member  of  one  Society  in  the  sect  could 
not  become  a  member  of  another  Society  in  *the  sect  unless  the  r^qoe 
leaders  or  elders  of  the  first-mentioned  Society  certified  that  the  '- 
said  oaember  was  morally  and  otherwise  fit  to  be  a  member  of  such  sect 
and  of  a  Society  of  the  same ;  and  the  defendant,  being  a  member  of 
the  sect  and  of  the  Society  to  which  the  plaintiff  Margaret  then  belonged, 
and  well  knowing  the  premises,  falsely  and  maliciously  spoke  and  pub- 
lished of  the  plaintiff  Margaret,  and  of  her  as  a  member  of  such  sect 
and  Society,  and  in  the  presence  of  the  leaders  or  elders  and  other 
members  of  the  Society  and  congregation  which  the  plaintiffs  and  the 
defendant  had  just  before  then  been  attending,  the  false  and  scandalous 
words  following  in  the  Welsh  language  (setting  them  out),  which  words 
being  translated  into  the  English  language  have  the  meaning  and  effect 
following,  and  were  so  understood  by  the  persons  to  whom  they  were  so 
spoken  and  published,  that  is  to  say,  ^^You"  (meaning  the  plaintiff 
Kobert  Roberts)  "^  have  got  for  a  wife"  (meaning  the  plaintiff  Margaret) 
^*as  great  a  whore  as  any  in  the  town  of  Liverpool.  I  had  connection 
with  her  several  times,  the  last  time  a  night  or  two  before  she  left  for 
Liverpool;"  meaning  thereby  that  the  plaintiff  Margaret  had  been 
guilty  of  such  immoral  conduct  as  would  prevent  her  being  allowed  and 
permitted  to  remain,  become,  or  be  a  member  of  any  Society  and  con« 
gregation  of  the  sect  aforesaid :  and  by  means  of  the  premises  the  plain- 
tiff Margaret  was  not  allowed  or  permitted  to  continue  or  bo  any  longer 
a  member  of  the  Society  and  congregation  aforeaaidi  and  was  turned 


986  ROBBRTS  v.  BOBEBf  S.    [T.  T.  1864.] 

oat  of  the  same,  and  the  leaders  or  elders  of  the  Society  refused  to 
•owtifj  that  the  plaintiff  Margaret  was  morally  or  otherwise  fit  to  be  a 
member  of  the  sect  or  of  any  Society  or  congregation  of  the  same ;  and 
*8861  ^^^  plaintiff  Margaret  being  desirous  of  becoming  a  ^member  of 
-■  a  Society  and  congregation  of  the  sect  in  Liverpool,  was  not 
allowed  or  permitted  or  able  to  become  a  member  of  tne  Society  in 
Liverpool,  and  was  prevented  from  attending  religions  worship ;  and  by 
means  of  the  premises  the  plaintiff  Margaret  became  and  was  greatly 
injured  in  her  good  name  and  reputation,  and  became  sick  and  ill  and 
greatly  distressed  in  body  and  mind.  Averment.  That,  by  means  of 
the  premises,  the  plaintiff  Robert  Roberts  had  been  put  to  and  incurred 
^eat  expenses  in  and  about  nursing  the  plaintiff  Margaret  and  endea- 
vouring to  get  her  cured  from  her  sickness,  illness  and  distress  of  mind, 
and  had  sustained  divers  other  injuries  -and  damages.  And  the  plaintiffs 
claimed  600Z. 

Demurrer,  and  joinder. 
f  Melntyre^  for  the  defendant. — The  words  in  the  declaration  «re  not 
actionable  without  special  damaee :  Allsop  and  Wife  v.  Allsop,  5  H.  & 
K  584 ;  Lynch  v.  Knight  and  Wife,  in  error,  9  H.  L.  C.  577.  In  the 
written  judgment  prepajred  by  Lord  Campbell,  in  U»e  latter  oa8e,(a)  the 
following  passage  occurs,  p.  598,  '*  I  moy  lament  the  unsatisfactory  state 
of  our  law,  according  to  which  the  imputation  by  words,  however  gross, 
on  an  occasion,  however  public,  upon  the  chastity  of  a  modest  matron 
or  a  pure  virgin,  is  not  actionable  without  proof  that  it  has  actually 
produced  special  damage  to  her ;  but  I  am  here  only  to  declare  the  law." 

And  no  special  damage  is  alleged  suScient  to  render  the  words  actioih 
«ble  by  reason  of  such  damage.  The  allegation  that  the  i^ainiiff  Mar- 
garet was  injured  in  her  good  name  99A  reputation,  and  becaitte  siek  aad 
ill  and  distressed  in  body  and  mind,  is  noi  aufficient :  AUsop  aiwl  Wife 
*A871  ^'  Allsop.  [Qrompton  Suttan^  contri.-~That  *is  admitted.] 
-■  The  remaining  head  of  special  damage,  that  she  was  not  ailowel 
to  continue  a  member  of  the  Society  and  oongregatioa  of  Calvinistie 
Methodists  and  was  prevented  from  attending  religious  worship,  is  not 
temporal  or  pecuniary  damage.  The  first  part  amounts  to  no  more  Uisa 
that  she  was  excluded  from  associating  with  particular  persona :  it  is 
not  alleged  that  she  was  a  teacher  in  the  Society  and  congregation,  or 
that  she  derived  any  special  advantage  from  being  a  member  of  it.  Ai 
to  the  other  part,  the  elders  oould  not  prevent  her  from  attending  the 
chapel.  In  Bateman  and  Wife  v.  Lyall  and  Wife,  7  C.  B.  N.  S.  638 
(E.  C.  L.  R.  vol.  97),  there  was  an  allegation  of  loss  of  customers  by 
the  husband  in  his  business  in  consequence  of  the  words  spoken  of  hii 
wife  by  the  female  defendant. 

Cromptan  IIutUm\  contri. — Sufficient  special  damage  to  the  wife  is 
shown  for  which  the  husband  may  maintain  this  action.  If  the  special 
damage  must  be  pecuniary,  an  action  for  slander  of'  a  wife  never  could 
be  maintained,  as  the  damage  would  be  to  the  husband,  not  to  the  wife* 
An  action  will  lie  ftir  W(»rds  spoken  by  which  a  woman  hsa  lost  her  mar- 
riage :  Davis  v.  Oardiner,  4  Co.  16  b.  [Blaokbubk,  J. — Marriace  has 
always  been  considered  a  valuable  consideration.]  In  Lynch  v.  Knight 
and  Wife,  9  H.  L.  C.  577,  the  special  damage  relied  upon  was  not  the 

(a)  Lord  Caiiipbell  died  before  Jadgment  wts  girea  in  thai  om^  bat  the  wrlltta  Jadgwit 
WM  read  bj  Lord  Brougham. 
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liataral  and  proba1>le  eondisqtehd^  6f  th^  Vordk  Apoken ;  bat  it  was  tbe 
opinion  of  Lord  Campbell,  at  p.  589,  that  loss  of  consortium  or  conjugal 
society  Would  ^ive  a  causb  of  action  to  ii  wife  as  well  as  to  a  husband. 
[BLACtCBintNy  J. — ^Lord  Criinworth,  p.  695,  wiw  strongly  *inclined  r^oog 
to  agree  in  that,  though  Lord  Wensleydale  was  of  a  different  ^ 
opinion.  Crohpton,  J. — The  los&  of  consortium  of  the  wife  has  always 
been  considered  h,  temporal  daiiiage  in  Bn  action  by  the  husband  for 
criminal  conversation.]  In  the  present  case  there  is  a  loss  of  something 
more  than  consortium  vicinorum ;  the  wife  %as  a  member  of  a  religious 
Society  and  congregation,  and  lis  such  entitled  to  a  seat  in  the  chapel 
belonging  to  that  Society  and  congregation ;  but  in  consequence  of  the 
%ords  spoken  by  the  defendant  she  wks  turned  oiit  of  it.  [^Mclntj/re,-^ 
It  is  not  alleged  that  she  wbs  entitled  to  a  seat  in  the  chapel  without 
payment.  Blackbubn,  J. — Unless  slid  hie  beeh  deprived  of  something 
of  pecuniary  Value  it  is  difficult  tb  distinguish  the  present  case  from 
that  of  slandei*  of  a  chaste  ti'nmarfied  woman.]  The  "Court  will  not 
extend  that  do(;trif)e.  Value  Is  attached  to  social  advantages  and  posi- 
tion of  which  the  'Coui^t  Will  take  Mtice :  the  wife  had  a  status  as  mem- 
ber of  the  Society  knd  congregati6n  Which  she  has  lost.  [Gockburn, 
C.  J. — She  had  no  other  benetit  froth  it  except  attending  a  congrega^ 
tional  place  6f  Worship:  and  she  may  get  that  benefit  whether  sho 
attends  as  k  tiiember  of  the  Society  or  not.]  A  right  to  a  seat  in  4 
ohurch  or  chapd  is  an  advaYitage  of  whicfh  the  law  will  take  notice.  The 
reason  why  the  l6ss  of  c6tkS6rtiu'm  vicinorum  is  not  isufficient  special 
damage  is  that  the  most  capridods  motives  may  deprive  a  person  of  it. 
THe  referred  td  Cotfi.  Dig.  Aetian  vp&n  the  Vase  far  Defamation  (IX 
80).1 

mcTnttfrk  was  not  cfelteA  ti'pon  to  reply. 

CooKBURN,  0.  J. — No  cause  of  action  is  shown  on  this  declaration, 
as  it  does  not  allege  special  daiAagi^  snlBctent  to  make  the  words  spoken 
of  the  female  ^plaintiff  actionable.  It  is  admitted  that  the  loss  r^.^oq 
of  consottiuift  vicino'ruih  is  )^ot  sYlffident ;  and  1  am  of  opinion  I- 
that  the  loss  by  the  fetnale  plaiAtift'  of  membership  of  this  Society  and 
congregation,  which  appears  to  hav6  beeii  constituted  for  religious  or 
spiritual  purposes,  amounts  at  most  to  no  more  than  the  loss  of  the 
Inerely  nominal  distinction  6f  being  able  to  call  herself  a  member  of  it. 
It  does  not  appear  that  ah;^  i'eal  alt  material  advantages  attach  to  mem- 
bership ;  such  as  loss  of  a  seat  in  the  chapel,  or  of  the  opportunity  of 
lUtendinft  Divine  worship  the^e.  If  by  reason  of  the  words  spoken  the 
female  pTaihtrff  had  beeh  'excluded  fi'OtA  the  meetings  for  religions  woi^ 
Bhip,  or  froitt  ahylhfng  stibstantial  which  by  )-igKt  attached  to  member^ 
Bhip  of  the  Society,  I  should  b^  disposed  to  hold  that  it;  Was  sufficient 
special  damage,  i  think  that  to  prevent  a  woman  whose  character  for 
ishastity  is  assail*^  fVom  bringing  %ti  action  fot*  the  purpose  of  vindicat- 
ing it  is  cruel ;  btlt,  as  the  \t>H  at  present  sttinds,  such  ah  action  is  not 
tdaiutainable  unless  it  be  shioWn  that  the  loss  6i  feomd  substahtial  or  ma- 
terial advantage  has  resulted  from  the  speaking  of  the  words.  That  is 
!6ot  sfaoWti  in  this  ded&ratioln,  and  therefore  I  l^luctantly  hold  that  the 
\lemurrer  is  ^ood.  If  upon  fuflhef'  inquit-y  itnything  c4n  be  found 
itmounting  to  such  special  damage  ^  the  law  requires,  the  plaikitiffd  majr 
^ve  leave  to  amend  their  dedaratioh^ 

CBOitPtONy  J.^-s-On  the  last  observation  made  by  the  Lord  Chief  Joa^ 
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tice,  I  wish  to  remark  that  the  amendment  should  be  immediate,  so  that 
the  cause  may  be  tried  at  the  coming  Assizes. 

I  agree  that  the  present  case  falls  within  the  rule  that  the  loss  of 
*S901  c^^BOf^i^^  vicinorum  is  not  sufficient  ^special  damage.  Here  is 
■^  no  loss  of  a  temporal  nature ;  or,  if  there  be  any,  it  is  merely 
nominal.  Though  I  wish  the  law  were  different  in  the  case  of  worcb 
affecting  the  chastity  of  a  woman,  yet  the  line  must  be  drawn  somewhere 
between  words  which  are  and  words  which  are  not  actionable ;  and,  if 
we  held  that  the  action  for  slander  could  be  supported  by  the  allegation 
that  the  plaintiff  had  suffered  some  nominal  special  damage,  we  mast 
apply  that  doctrine  to  all  kinds  of  less  disparaging  words,  and  should 
thereby  encourage  actions  which  ought  not  to  be  brought,  as  for  saying 
that  a  person  did  some  disreputable  act  though  not  essentially  criminal. 
My  only  doubt  is,  whether  the  being  prevented  from  attending  religious 
worship  is  sufficient  special  damage ;  but  if  it  was  conducted  in  a  chapel 
the  female  plaintiff  could  not  be  prevented  from  attending  and  occupy- 
ing  a  seat  there ;  especially  if  she  paid  for  her  seat.  We  do  not  how- 
ever know  how  that  is :  it  is  not  even  stated  that  this  Society  had  a 
chapel.  The  special  damage  alleged  is  of  a  nominal  nature,  and  there- 
fore  our  judgment  must  be  for  the  defendant. 

Blackburn,  J. — The  law  upon  the  subject  of  disparaging  words 
spoken  of  other  persons  is  not  in  a  satisfactory  state.  For  words  written 
An  action  is  maintainable,  though  possibly  not  more  than  one  farthing 
damages  could  be  obtained,  whereas  for  words  spoken  imputing  unchaa- 
tity  to  a  woman  no  action  can  be  maintained  unless  special  damage  is 
shown ;  for  which  purpose  there  must  be  material  injury  to  the  interests 
of  the  person  slandered.  What  is  here  alleged  is  no  more  than  loss  of 
the  consortium  vicinorum.  Judgment  for  the  defendant.    ' 


*QQii  "^^HE  QUEEN,  on  the  Prosecution  of  the  Burial  Board  of 
^^^J      CHRIST  CHURCH  GREAT  WARLEY,  v.  The  Overseers 
of  SOUTH  WEALD,    [ifay  28.] 

Consolidated  chapdry. —  Order  in  council,^  Enrolment  of  boundaries  in  Chancery. ~^ 
69  G,  3,  c.  134,  *.  6.-8  A  9  Vint  c.  70,  *.  9,-^Burial  Board.— Vacannf.-- Power 
of  appointment.-^lb  ds  16  FtW.  c.  85,  9.  12.--18  in  19  VixA.  c.  128,  9,  4.-^0^ee.— 
Quo  warranto, 

'  1.  A  consolidated  ehvpelrj,  formed  hy  order  in  eonnoil,  on  the  repregenUtion  of  the  Chnnli 
Building  Commisaiouera,  under  staL  8  4  9  Viot  e.  70,  s.  9,  the  boundaries  of  which  are  aet 
forth  in  the  order,  is  duly  oonstitnted  without  enrolment  of  the  name  and  description  of  the 
boundaries  in  Chancery,  eren  supposing  it  rendered  essential  bj  the  provisions  of  slat.  59 
O.  3,  c.  134,  s.  6. 

2.  By  sut  15  4  16  Viet.  e.  85,  s.  12,  racanoies  in  a  Burial  Board  may  be  filled  up  ''when 
and  as  the  vestry  shall  think  fit."  By  stat.  18  k  19  Viet.  e.  128,  s.  4,  every  vacancy  shall  be 
filled  up  by  the  vestry  within  one  month  after  the  vacancy ;  and.  In  case  of  nejrleot^  **  the 
Taoancy  may  be  filled  up  by  the  Burial  Board."  Held,  per  Cockbum,  G.  J.,  and  Blnckbum, 
J.,  Crompton,  J.,  dobitante,  that  the  vestry  might  fill  up  a  Tacancy  in  the  Board  at  any  tint 
before  the  Burial  Board  did  so,  though  not  within  one  month  after  the  vacancy. 

8.  On  the  28th  November,  1858,  three  vacancies  occurred  in  the  Burial  Board  of  a  eontolW 
dated  chapelry  formed  under  stat.  8  4  9  Viet.  e.  70,  none  of  which  were  filled  up  either  by  the 
▼estry  or  the  Board,  until,  on  the  21st  June,  1859,  F.  was  appointed  by  the  vestry  to  be  a 
member  of  the  Board.  F.  and  two  other  members  of  the  Board  signed  a  oertificate  directing 
the  overseers  of  8.,  one  of  the  parishes  a  portion  of  which  was  included  in  the  consolidated 
chapelry,  to  pay  the  proportion  of  the  expensM  Incurred  in  retpeot  of  the  burial  grvnai 
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'flkarg«able  on.  thai  part  of  the  pariih  of  8.  On  mandamas  to  tho  OT«rtMri  of  8.,  eommandioK 
fheni  to  pay  or  raiso  th«  necessary  sum :  held,  per  Coekbum,  C.  J.,  and  Blackburn,  J.,  thai 
F.  was  duly  Appointed,  and  therefore  the  certificate  was  ralid ;  per  Crompton,  J ,  and  Black- 
bom,  J.,  that  if  quo  warranto  would  lie  for  the  oiBce  of  a  member  of  a  Burial  Board,  as  to 
which  qnare,  the  appointment  of  F.  ooald  not  be  questioned  in  this  collateral  proceeding,  And 
then  the  eertiflcate  wonld  be  ralld. 

Mandamus  to  the  overseeVs  of  the  poor  of  tho  parish  of  South  Weald, 
in  the  coanty  of  Essex.     The  writ  recited  that  by  an  order  in  council, 
dated  the  2l8t  July,  1855,  made  upon  a  representation  of  the  Commis- 
sioners for  building  new  churches,  certain  contiguous  portions  of  the 
parishes  of  Great  Warley,  Shenfield  and  South  Weald,  in  the  county  of 
Essex,  were  united  and  formed  into  one  consolidated  chapelry  for  all 
ecclesiastical  purposes  for  the  consecrated  church  called  *  Christ  r^eogo 
Church,  situate  in  the  parish  of  Great  Warley,  under  the  power  ^ 
for  such  purpose  contained  in  stat*  8  &  9  Vict.  c.  70,  and  the  consoli- 
dated chapelry  was  named  The  Consolidated  Chapelry  of  Christ  Church 
Great  Warley.     That  banns  of  marriage,  and  the  solemnization  of  mar- 
riages, churchings,  and  baptisms,  had  been  duly  authorized  to  be  pub- 
lished and  performed  in  the  church.    That  the  incumbent  thereof  became 
entitled  for  his  own  benefit  to  the  whole  of  the  fees  arising  from  the  per- 
formance of  such  offices  without  any  reservation  thereout,  and  that  under 
and  by  virtue  of  the  provisions  of  that  Act,  and  of  the  several  Acts  in- 
corporated therewith,  and  of  stat.  19  k  20  Vict.  c.  128,  the  district  or 
consolidated  chapelry  became  a  separate  and  distinct  parish  for  ecclesi- 
astical purposes,  and  known  as  such  by  the  name  of  The  Parish  of  Christ 
Church  Great  Warley.     That  the  parish  of  Christ  Church  Great  Warley 
did  not  separately  maintain  its  own  poor,  and  had  not  heretofore  had  any 
separate  burial  ground.     That  from  the  period  of  the  consecration  of  the 
church  vestries  or  meetings  in  the  nature  of  vestries  had  been  held  thereia 
by  the  inhabitants  of  the  parish  of  Christ  Church  Great  Warley.     That, 
under  and  by  virtue  of  and  according  to  the  statutes  concerning  the 
burial  of  the  dead,  a  vestry  meeting  was  duly  convened  of  the  parish  of 
Christ  Church  Great  Warley,  for  the  purpose  of  determining  whether  a 
burial  ground  should  be  provided  for  that  parish,  pursuant  to  the  statutes, 
and  that  public  notice  of  such  vestry  meeting,  &c.,  was  given  in  the 
usual  manner  seven  days  before  holding  such  vestry  meeting,  and  by 
which  vestry,  holden  in  pursuance  of  such  notice,  to  wit,  on  the  17th 
November,  1857,  it  was  resolved  that  a  burial  ground  should  be  rtoqq 
^provided  ulider  the  statutes  for  the  parish ;  and  a  copy  of  such  ^ 
resolution,  extracted  from  the  minutes  of  the  vestry  and  signed  by  the 
chairman,  was  afterwards  sent  to  one  of  the  principal  Secretaries  of 
State  pursuant  to  the  statutes.     That  after  such  resolution  the  vestry 
appointed  certain  persons,  being  not  less  than  three  nor  more  than  nine 
persons  (naming  them),  and  being  ratepayers  of  the  parish,  to  be  and 
the  same  became  and  were  the  Burial  Board  of  the  parish  pursuant  to 
the  statutes.     That  at  a  meeting  of  the  vestry  of  the  parish  duly  con- 
▼ened  and  held,  and  of  which  due  notice  was  given,  it  was  afterwards 
resolved  by  the  vestry,  according  to  the  provisions  of  the  statutes,  that 
the  Burial  Board  should  be  authorized  to  incur  expenses  to  the  amount 
of  1200L  in  providing  and  laying  out  a  burial  ground  under  the  burial 
Acts  and  building  the  necessary  chapel  or  chapels  thereon.     That  the 
Burial  Board  so  appointed  for  the  parish  did,  under  the  authority  and 
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in  aceordance  wHh  the  btirnd  A<5l8,  with  the  Mtnction  of  the  vestry  of 
the  parish,  and  with  the  approval  of  theOotntoissionersof  the  Treasury, 
to  wit,  on  the  25th  October,  1859,  borrow  a  sum  of  1200Z.  for  providing 
and  laying  out  a  burial  ground  under  the  burial  Acts,  and  charged  die 
repayment  of  the  said  sum  of  money  and  interest  thereon  by  annual  in- 
stalments upon  the  poor  rates  of  such  portjons  of  the  parishes  of  Great 
Warley,  Shenfield  and  South  Weald  as  are  comprised  within  the  parish 
of  Christ  Church  Great  Warley,  and  had  purchased  and  laid  out  a 
burial  ground  and  erected  a  ch&pel  and  lodg^  thereon,  which  burial 
ground,  except  so  much  thereof  as  was  set  apart  to  remain  unconsecrated, 
and  a  chapel  thereon,  with  the  approval  of  the  Secretary  of  State,  wef«, 
«oQ^-|^to  wit,  on  1st  September,  *1860,  duly  consecrated  by  the  bidio|> 
-I'of  the  diocese,  and  the  buriall  ground  from  the  time  of  the  con- 
secration has  been  used  as  the  burial  ground  for  the  parish  of  Christ 
Church  Great  Warley.  That,  by  a  certificate  under  Uie  hands  of  thl^ 
Bev.  T.  H.  Bunbury  and  E.  M.  Daldy  and  F.  Francis,  being  members 
of  the  Burial  Board  and  duly  authorized  to  exercise  its  powers,  they,  on 
the  29th  January,  1861,  certified  that  the  6um  of  149i.  10«.  bad  been 
incurred  by  the  Burial  Board  for  the  parish  of  Christ  Church  Greaib 
Warley,  in  carrying  into  execution  the  several  Acts  relating  to  buriais 
leyond  the  Metropolis,  and  thereby  authorised  and  directed  the  overaeettt 
of  the  poor  of  the  parish  of  South  Weald  to  ptLy  the  sum  of  532.  15*4, 
being  the  proportion  of  such  sum  of  149/.  lOg.  chargeable  upon  tb«t 
"part  of  the  parish  of  Christ  Church  Gneat  Warley  which  is  yximprised 
within  the  parish  of  South  Weald,  to  the  treasurers  of  the  Burial  board 
for  and  on  behalf  of  the  Board.  That  the  overseers  have  levied  fl«)4 
collected  from  the  parishioners  of  that  part  of  the  parish  of  South  Weald 
irhich  is  comprised  within  the  pfarish  of  Christ  Church  Great  WarleT  • 
separate  rate  for  lite  purpose  of  paying  the  iBum  of  582.  15«.  so  certin^ 
<and  directed  to  be  paid :  T^  the  defeRdants,  well  knowing  the  premisea^ 
Bud  having  paid  the  sum  of  401^  parcel  of  the  sum  of  532»  15».  so  certi^ 
fied  and  directed  to  belaid,  but  not  regaining  their  duty  in  that  behalf, 
declined  and  refused  to  pay  the  balance  of  the  sum  of  532.  15e.)  to  wit^ 
the  sum  of  ISl.  15«.,  parcel  of  the  said  sum,  to  the  treasurers  of  th6 
Burial  Board  for  the  parish  of  Christ  Church  Great  Warley,  according 
to  the  certificate,  or  to  make  and  levy  a  rate  for  that  purpose.  The 
^nqe-i  writ  commanded  the  defendants  to  pay,  or,  if  necessary,  raise 
-1  the  *sum  of  132.  15*.  to  pay  to  the  treasurers  of  the  Burial  Boatd 
for  the  parish  of  Christ  Church  Great  Warley,  according  to  the  certii- 
<sate  made  by  tlie  Board  requiring  such  payment,  pursuant  to  the  provi** 
Sions  of  stats.  16  &  16  Yict.  o.  85,  18  &  19  Yict.  c.  128,  and  20  &  ei 
Vict.  c.  81. 

Return.  That  the  consolidated  chapelry  of  Christ  Church  Great  War- 
ley  is  alleged  to  have  been  made  and  Created  by  the  Commissioners  for 
ecclesiastical  purposes  under  and  by  virtue  of  stat.  8  Jt  9  Yict.  c.  70^ 
-and  also  by  virtue  of  an  order  in  counsel.  That  the  6th  section  of  stat. 
59  G.  8,  c.  184,  and  the  9th  section  of  stat.  8  &  9  Yict.  c.  70,  enact  and 
explain  and  declare  the  manner  in  which  such  consolidated  chapelries 
are  to  be  created  and  made,  and  all  things  necessary  to  be  done  to  make, 
eonstitute,  and  create  the  same.  Yet  the  Commissioners  did  not  do  all 
things  necessary,  nor  did  they  satisfy  the  f^Mjuirements  of  the  said  see* 
tionSy  in  order  to  constitute  the  said  consolidated  chapelryi  in  this,  that 
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they  did  not  cause  such  district  to  b6  named,  meertained,  tind  marked 
oat  by  described  bounds,  and  such  name  and  the  description  of  such 
bonnds,  when  approved  by  Her  Majesty  in  council,  to  be  enrolled  in  the 
High  Court  of  Chancery.  That  the  said  consolidated  chapelry  has 
never  been  duly  created  or  made,  -and  that  the  part  of  the  parish  of 
South  Weald  alleged  to  be  included  therein  is  still  a  portion  of  the 
parish  of  South  Weald,  and  not  legally  separated  therefrom.  That  the 
mcumbent  of  the  said  consolidated  chapelry  is  not,  nor  has  he  ever  been, 
entitled  for  his  own  benefit  to  the  entire  fees  arising  from  the  perform- 
ance of  the  offices  specified  in  the  14th  section  of  stat.  19  k  20  Vict, 
c.  104,  without  any  reservation  *thereout.  That  the  said  con-  r^ong 
solidated  chapelry  is  not,  nor  ever  was,  a  separate  and  distinct  *- 
parish  for  ecclesiastical  purposes.  That  the  said  consolidated  chapelry 
or  district,  never  having  been  a  separate  and  distinct  parish  or  place,  ^or 
separately  maintaining  its  own  poor,  and  that  -part  of  the  parish  of  SouHk 
Weald,  included  therein,  never  having  been  separated  from  the  parish, 
the  inhabitants  or  vestry  of  l^e  consolidated  chapelry  had  no  power  to 
act  under  the  statutes  concerning  the  burial  of  the  dead,  or  to  appoint 
and  elect  a  Burial  Board,  or  to  exercise  any  of  the  powers  or  provisiona, 
or  to  put  in  force  within  the  said  consolidated  chapelry  any  of  the  statutes 
concerning  the  burial  of  the  dead.  That  the  certificate  was  not  signed 
ij  three  members  of  the  Burial  Board  duly  autboriaed  to  exercise  the 

{owers  thereof,  for  that  F.  Francis,  being  one  of  the  three  alleged  menK 
ers  purporting  to  sign  the  same,  was  not  a  member  of  the  Board  at  the 
time  of  his  signing  the  said  certificate,  vnd  consequently  the  certificate 
iras  bad  and  illegal. 
Plea,  affirming  the  averments  negatived  im  the  return; 
The  defendants  joined  issue  thereon. 

On  the!  trial,  before  Channell,  B.,  at  the  Summer  Assizes  for  the 
conntj  of  Essex,  1868,  a  verdict  was  found  for  the  Crown  by  consent, 
subject  to  the  following  case- 

I'he  consolidated  chapelry  of  Christ  Churdi  Great  Warley  contains 
parts  of  the  parishes  of  Great  Warley,  Shenfield,  and  South  Weald,  in 
the  county  of  Essex  (which  parishes  are  contiguous  to  each  other),  and 
is  sitaate  in  the  diocese  of  Rochester.     A  population  being  collected 
together  in  the  chapelry  in  the  extremities  of  and  locally  situate  in  the 
parishes  so  contiguous  to  each  other  at  a  distance  from  the  respective 
churches  of  those  parishes,  ^and  there  being  a  consecrated  church  rn^QQj 
in  the  chapelry  and  in  one  of  the  parishes,  Her  Majesty's  Com-  *- 
luissloners  for  building  new  churches,  with  the  consent  of  the  Bishop 
of  Rochester,  signified  under  his  hand  and  seal,  and  with  the  consents 
also  in  like  manner  signified  of  the  Bishop  as  patron  in  right  of  his  see 
of  the  vicarage  and  parish  church  of  the  parish  of  South  Weald,  of  Earl 
de  Grey,  patron  of  the  parish  church  of.  the  parish  of  Shenfield,  and 
of  the  Master,  Fellows,  and  Scholars  of  the  College  of  St.  John  the 
Evangelist,  in  the  University  of  Cambridge,  patrons  of  the  parish  church 
of  the  parish  of  Great  Warley,  represented  to  Hor  Majesty  in  council 
the  expediency  of  uniting  the  contiguous  parts  of  the  parishes  into  one 
consolidated  chapelry  for  the  said  church  with  respect  to  all  ecclesias- 
tical purposes,  which  representation,  with  the  said  consents,  was  made 
and  dated  the  27th  June,  1855.     (A  copy  was  annexed.) 
Bouth  Weald  is  a  vicarage,  and  the  Bishop  of  Rochester,  in  right 
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of  his  see,  is  sole  patron  of  the  parish,  and  is  the  sole  patron  of  the 
parish  charch.  Mr.  Tower,  before  and  at  the  date  of  the  said  order, 
iras  and  still  is  the  lay  impropriator  of  the  parish  of  Soath  Weald.  His 
consent  was  not  asked  for  or  obtained  to  the  formation  of  the  district 
chapelry,  and  he  has  never  assented  thereto. 

The  description  of  the  boundaries  contained  in  the  representation  is 
correct,  and  the  statements  in  the  representation  contained  are  in  every 
respect  true. 

On  the  21st  July,  1855,  Her  Majesty  in  council  on  the  said  represen- 
tation ordered  the  consolidated  chapelry  to  be  so  formed.  (A  copy  of 
the  order  in  council  was  annexed.) 

*Sd81  *'^  ^^Py  ^^  ^^^  order  in  council  approving  the  representation, 
•1  and  of  the  plan  or  map  thereunto  annexed,  was,  on  the  28th 
July,  1855,  registered  in  the  Registry  of  the  Diocese  of  Rochester,  bat 
neither  the  representation,  map,  or  plan,  or  order,  or  the  name  of  such 
district,  or  the  description  of  the  bounds  thereof  when  the  same  had 
been  approved  by  Her  Majesty  in  council,  were,  nor  was  any  of  them, 
ever  enrolled  in  the  High  Court  of  Chancery,  nor,  save  as  appears  by 
this  case,  did  the  Ecclesiastical  Commissioners  ever  cause  the  aforesaid 
district  to  be  named,  ascertained,  and  marked  out  by  described  bounds, 
nor,  save  as  aforesaid,  was  the  same  ever  done.  The  order  in  council 
was  duly  inserted  and  published  in  The  London  Gazette  on  the  27th 
July,  1855. 

On  the  6th  October,  1857,  the  Rev.  Hastings  Robinson,  D.D., 
then  being  rector  of  the  parish  of  Great  Warley,  the  Rev.  Charles  AI- 
meric  Belli,  then  being  vicar  of  the  parish  of  South  Weald,  and  the 
Rev.  Charles  Isaac  Torke,  then  being  rector  of  the  parish  of  Shen- 
field,  by  a  document  (a  copy  of  which  was  annexed),  duly  signed  by 
them,  voluntarily  relinquished,  so  far  as  by  such  document  they  lawfully 
could,  in  favour  of  the  incumbent  for  the  time  being  of  the  consolidated 
chapelry  of  Christ  Church  Great  Warley,  all  fees  arising  from  mar- 
riages, christenings,  churchings,  and  burials  performed  in  the  church 
of  the  consolidated  chapelry. 

No  release  or  relinquishment  was  ever  in  fact  executed  by  the  afore- 
said three  clergymen,  and  the  defendants  contended  that  the  alleged 
relinquishment  was  wholly  inoperative. 

The  incumbent  of  the  consolidated  chapelry  has  from  thence  hitherto, 
*3d91  ^^  virtue  of  the  said  relinquishment,  ^received  for  his  own  use 
-^  and  benefit  the  entire  fees  arising  from  the  performance  of  the 
said  offices  in  the  church  of  the  consolidated  chapelry,  without  any 
reservation  thereout*  Continually  since  the  order  in  council  was  made, 
banns  of  matrimony,  and  the  solemnization  of  marriages,  churchings, 
and  baptisms,  according  to  the  laws  and  canons  in  force  in  this  realm, 
have  been  duly  authorized  to  be  and  have  been  published  and  per- 
formed in  the  said  church. 

The  certificate  in  the  writ  of  mandamus  mentioned  was  signed  by  T. 
H.  Bunbury,  E.  M.  Daldy  and  F.  Francis,  on  the  29th  January,  1861. 
(A  copy  accompanied  the  case.)  Such  certificate  was  duly  served  on 
and  received  by  the  defendants  on  the  6th  February,  1861. 

T.  H.  Bunbury  and  E.  M.  Daldy,  at  the  time  of  signing  the  certifi- 
cate, were  in  all  respects  members  of  the  Burial  Board,  and  duly  autho- 
rized to  exercise  the  powers  of  members  of  the  Board. 
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In  porsnance  of  the  provisions  of  the  Burial  Acts,  the  Board  by  reso^ 
lotion  fixed  the  26th  November  in  each  year  as  the  time  for  one-third 
of  its  members  to  retire.  Such  resolution  remaining  in  force  on  the  26th 
November,  1858,  three  vacancies  occurred,  none  of  which  were  filled  up, 
either  by  the  parish  or  the  Board,  until,  on  the  21st  June,  1859,  F. 
Trancis  was  appointed  by  the  vestry  of  the  parish  of  Christ  Church 
Great  Warley  to  be  a  member  of  the  Board.  F.  Francis  was,  at  tho 
time  of  the  election,  and  has  been  continually  since,  a  ratepayer  of  the 
parish,  and  duly  qualified  to  be  a  member  of  the  Board,  but  has  never 
been  elected  to  be  a  member  of  the  Board  otherwise  than  as  before  set 
forth. 

F.  Francis  has  since  his  election  continually  acted  as  a  member  of  the 
Soard. 

*No  objection  was  made  to  the  election  of  F.  Francis  at  the  r^AQn 
vestry,  nor  within  seven  days  after  the  holding  thereof,  nor  at  ^ 
inv  other  time. 

The  defendants  on  the  2l8t  December,  1861,  paid  40Z.,  part  of  the 
sum  of  53/.  15«.  mentioned  in  the  certificate,  and  as  directed  thereby, . 
but  neglected  and  refused  to  pay  the  remainder  thereof  as  directed  by 
the  certificate,  although  they  had  sufScient  money  in  their  hands  arising 
from  the  poor  rates  of  the  parish  of  South  Weald,  and  applicable  for 
that  purpose. 

The  said  district  or  consolidated  chapelry  has  not  at  any  time  main- 
tained its  own  poor,  and  the  overseers  of  the  poor  were  always  the  pro* . 
per  persons  to  make  and  collect  the  poor  rate  for  the  parish  of  South 
Weald. 

The  Burial  Board  have  assumed  to  act  and  acted  as  a  Burial  Board 
from  the  26th  November,  1857,  till  the  present  time. 

The  documents  herein  referred  to  were  respectively  signed,  sealed  and 
executed  as  they  purport  respectively  to  have  been,  and  the  facts  refer- 
red to  and  recited  therein  are  true,  except  as  may  herein  appear. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences  or  find  any 
facts  which  in  their  opinion  a  jury  ought  to  have  drawn  or  found. 

The  defendants  at  the  trial  contended  that  they  were  not  bound  or 
liable  to  pay,  as  directed  by  the  certificate,  the  sum  of  ISL  15a.,  on  the 
following  grounds. 

That  the  consolidated  chapelry  was  not  duly  constituted. 

That  the  provisions  of  the  Burial  Acts  did  not  apply  to  the  consoli- 
dated chapelry,  and  could  not  be  put  in  exercise  therein. 

That  the  Burial  Board  never  was  duly  and  legally  formed. 
'  *That  F.  Francis  was  not  duly  elected  a  member  of  the  Burial  r^An-i 
Board;  and  L*401 

That  the  certificate  was  not  a  valid  certificate  in  point  of  law. 

The  question  for  the  opinion  of  the  Court  was,  whether,  on  the  facts 
appearing  on  this  case  and  to  be  properly  inferred  therefrom,  and  hav- 
mg  reference  to  the  objections  raised,  the  defendants  were  entitled  to  a 
verdict  on  any  or  either  and  which  of  the  issues  joined,  and  the  verdict 
&nd  judgment  were  to  be  entered  in  conformity  with  the  direction  of  the 
Court. 

PeteT%dorff^  Serjt.,  for  the  prosecutor.  —  First.  The  consolidated 
chapelry  was  legally  created.  Stat.  59  G.  8,  c.  184,  s.  6,  empowers  the 
Church  Building  Commissioners  to  unite  and  consolidate  contiguous 
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pMrts  of  pariskes  inta  a  separate  and  distioot  diatrict  for  all  eeeleaiastieal 
purposes,  and  to  caose^suoh  district  to  be  named,  ascertained  and  marked 
ottt  by  described  bounds^  ^^  and  sueh  name,  and  the  description  of  socli 
bounds,  when  approved  by  His  Majesty  in  conncil,  to  be  enrolled  in  the 
High  Court  of  Chancery,  and  in  the  office  of  the  registry  of  the  diocese 
to  which  such  district  mall  belong,  under  the  provisions  of  this  Act*' 
This  enactment  as  to  the  enrolment  in  the  Court  of  Chancery  is  direc- 
tory only.  But,  if  it  be  otherwise,  stat.  8  &  9  Vict.  c.  70,  s.  9,  which 
recites  that  ^'  it  is  expedient  to  explain  and  amend  the  provisions"  of  the 
former  statute^  empowers  the  Commissioners,. with  the  consent  of  the 
Bishop  of  the  diocese,  &c.,  to  represent  to  Her  Majesty  in  council  the 
expediency  of  uniting  contiguous  parts  of  parishes,  &c.,  into  one  conso- 
lidated chapelry  for  the  church  of  one  of  those  parishes  with  respect 
4^^Qn  ^to  all  ecclesiastical  purposes,  ^^and  such  representation  shall 
J  contain  a  description  of  such  boundaries  as  may  appear  advisable 
to  Her  Majesty's  said  Commissioners  for  such  consolidated  chapelry,  and 
riiall  state  to  what  corporate  body,  aggregate  or  sole,  or  person,  their 
or  his  successors,  heirs,  and  assigns,  the  right  of  presentation  and  ap- 
pointment to  the  church  of  such  consolidated  chapelry  is  proposed,  with 
such  consents  as  aforesaid,  and  with  the  approval  of  the  said  Commis- 
sioners, to  belong ;  and  if  thereupon  Her  Majesty  in  council  shall  think 
fit  to  order  such  consolidated  chapelry  to  be  so  formed,  such  order  shall 
be  good  and  valid  for  the  purpose  of  forming  the  same."  The  later 
enactment,  which  is  a  substitution  for  the  former,  does  not  require  the 
description  of  the  boundaries  to  be  enrolled  in  the  Court  of  Chancery. 

Secondly.  The  provisions  of  the  Burial  Acts  apply  to  a  consolidated 
chapelry  formed  under  stat.  8  &  9  Vict.  c.  70.  [^Gratfy  contril. — The 
defendants  do  not  rely  on  that  point.] 

Thirdly.  The  Burial  Board  was  duly  and  legally  formed,  and  the 
certificate  was  valid.  The  objection  raised  is  that  Francis,  one  of  the 
three  members  of  the  Board  by  whom  the  certificate  was  signed,  was 
not  duly  elected,  having  been  appointed  by  the  vestry  and  not  by  the 
Burial  Board.  By  sect.  11  of  The  Metropolitan  Burial  Act,  15  &  16 
Vict.  c.  86,  the  enactments  of  which  are  extended  beyond  the  Metro- 

e>lis  by  stat.  16  &  17  Vict.  c.  134,  s«  7,  the  vestry  are  to  appoint  a 
urial  Board  of  not  less  than  three  ratepayers,  one-third  to  retire  annu- 
ally. And  by  sect.  12  ^'  Any  vacancies  in  the  Board  may  be  filled  up 
by  the  vestry  when  and  as  the  vestry  shall  think  fit."     By  stat.  18  k  19 

♦40^1  ^'^*'  ^'  ^^^^  *®'  *»  "Every  vacancy  in  any  Burial  Board  shall 
•^  be  filled  up  by  the  vestry  appointing  the  same  within  one  month 
after  such  vacancy  shall  have  happened,  and  immediately  on  the  occur- 
rence thereof  the  same  shall  be  notified  by  the  Burial  Board  to  the 
churchwardens  or  other  persons  to  whom  it  belongs  to  convene  meetings 
of  the  vestry  ;  and  in  case  any  such  vestry  shall  neglect  to  fill  up  any 
such  vacancy,  the  vacancy  may  be  filled  up  by  the  Burial  Board  at  any 
meeting  thereof."  That  section  does  not  take  awny  the  right  of  the 
vestry  under  stat.  15  &  16  Vict.  c.  85,  s.  12,  to  appoint  after  the  month 
has  elapsed,  if  the  Burial  Board  do  not  exercise  their  power  of  filling  up 
the  vacancy.  Further,  this  is  at  most  a  defect,  irregularity,  or  error  in 
form  in  the  proceedings  of  the  vestry,  and  as  such  is  cured  by  stat.  20 
&  21  Vict.  c.  81,  s.  27.  [Cogrburn,  C.  J. — The  appointment  of  Francis 
Vy  the  vestry,  if  not  warranted  by  the  statute,  was  ultra  vires.J 
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Ch-^ty  (with  him  WoeHet^BnA  PhObrwh),  contrft.-^ir0t  Sut.  8  &  9 
Viet,  c  70,  8*  9,  being  an  aineadment  of  stat.  59  G*  8,  c.  184^  s.  6^ . 
mast  be  read  with  it,  not  in  sabetitution  for  it.  Therefore  enrolment 
of  the  description  of  the  boundaries  is  still  necessary  and  the  order  in 
council  inoperative  for  want  of  it :  Crossley  v.  Arkwright,  2  T.  R.  608. 
[CocKBURN,  C.  J. — The  whole  machinery  is  changed  by  stat.  8  &  9 
Vict.  c.  70,  8.  9,  which  takes  tbe  power  out  of  the  Commissioners  and 
vests  it  in  the  Queen  in  council ;  and  therefore  stat.  59  6.  8,  c.  134, 
8.  6,  is  virtually  repealed.  Moreover^  as  the  boundaries  are  set  forth 
in  the  order  of  council,  an  enrolment  of  the  description  of  them  is  no 
longer  necessary.] 

♦Thirdly.  By  stat.  18  &  19  Vict.  c.  128,  s.  4,  the  power  of  r^,.^ 
tbe  vestry,  if  not  exercised  within  a  month,  is  gone,  and  vested  ^ 
in  the  Burial  Board :  the  word  ^*  may"  is  to  be  construed  ^^  shall,"  and 
imposes  the  duty  of  filling  up  the  vacancy  on  the  Burial  Board ;  other- 
wise there  would  be  at  tbe  same  time  two  bodies,  either  of  whom  might 
make  the  appointment.  [Blac&burn,  J.-^There  is  an  analogy  in  the 
case  of  ecclesiastical  patronage.  Cogkburn,  G.  J. — If  this  were  a 
privilege  of  an  individual  to  be  exercised  within  a  limited  time,  after  the 
lapse  of  that  time  it  might  become  the  duty  of  the  public  body  to  exer- 
cise it ;  but  stat.  18  &  19  Vict.  c.  128,  s.  4,  does  not  take  away  the 
duty  or  power  of  the  vestry  to  appoint.]  Would  the  Court,  after  the 
month  had  elapsed,  direct  a  mandamus  to  the  vestry  to  fill  up  the 
vacancy  ?  [Cockburn,  G.  J.-««We  should  direct  the  writ  to  the  body 
on  whom  it  was  compulsory  to  fill  up  the  vacancy.  Blackburn,  J.-— 
Assuming  the  appointment  of  Francis  invalid  he  was  de  facto  a  member 
of  the  Burial  Board,  and  if  this  is  an  office  for  which  quo  warranto  would 
lie  when  tried  by  the  rule  laid  down  in  Darley  r.  Tbe  Queen,  12  CI.  &  F. 
520,  he  must  be  removed  by  quo  warranto.  Crompton,  J. — The  acta 
of  a  person  de  facto  in  such  an  office  are  good.] 

PeterBdorffy  Serjt.,  was  not  called  upon  to  reply. 

CocKBqRN,  G.  J. — We  have  during  the  argument  determined  the 
first  point ;  namely,  that  the  enrolment  of  the  boundaries  of  the  chapelry- 
in  the  Court  of  Chancery  is  not  necessary  since  stat.  8  &  9  Vict.  c.  70, 

B.9. 

As  to  the  second  point,  I  am  of  opinion  that  Francis  is  properly  a 
member  of  the  Burial  Board,  and  ^therefore  the  certificate  is  r^c^ne 
valid.  Reading  stats.  16  &  16  Vict.  c.  85,  s*  11,  and  18  &  19  L  ^"^ 
Vict.  c.  128,  8.  4,  together,  it  appears  that  whereas,  under  the  first . 
enactment,  the  vestry  had  an  unlimited  time  for  filling  up  a  vacancy  in 
the  Board,  the  second  is  a. proviso  upon  that,  and  enacts  that  they  shall 
fill  up  the  vacancy  within  a  month,  and  casts  on  them  the  obligation 
and  duty  of  doing  it;  but,  in  the  event  of  their  not  discharging  their 
duty,  '^  the  vacancy  may  be  filled  up  by  tbe  Burial  Board.'*  Mr.  Gray 
calls  upon  us  to  read  ^^may"  as  *' shall;''  as  has  been  done  in  some 
Btatutes  when  it  was  manifest  from  the  context  and  other  provisions 
t)^8t  such  was  the  intention  of  tbe  Legislature ;  but  it  is  a  strong  thing 
to  do  80  when  both  these  words  occur,  as  here,  in  the  same  section.  It . 
ivaa  intended  that  it  should  not  be  necessary  to  come  to  this  Court  for 
St  mandamus  if  the  Vestry  do  not  fill  up  the  vacancy  in  due  time;  for 
tben  the  Burial  Board  may  do  it.,  But  if  the  Burial  Board  do  not 
ei;.erci8e  the  power  conferred. on  them*  the  duty  and  power  of  tbe  vestry ' 
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to  elect  is  not  taken  away :  it  still  remains  obligatory  on  them  to  dis- 
charge  that  duty.  If  both  bodies  exercised  this  power  at  the  same 
moment  of  time  there  might  be  a  difficulty  as  to  which  election  should 
prevail :  inasmuch  as  stat.  18  &  19  Vict.  c.  128,  s.  4,  gives  the  right  to 
the  Burial  Board  in  case  of  default  by  the  vestry,  it  may  be  that  the 
appointment  of  the  former  should  be  preferred  as  against  the  latter. 
But  it  is  unnecessary  to  decide  that  question  in  the  present  case,  for  the 
Burial  Board  did  not  appoint. 

Grompton,  J. — On  the  main  question  I  have  not  the  least  doubt. 

4^40^1  ^^^^  ^  consolidated  chapelry  is  formed  ^under  stat.  8  &  9  Vict. 

^  c.  70,  s.  9,  a  new  mode  of  accomplishing  that  object  is  provided. 

On  the  other  point  I  am  not  free  from  doubt.  Mr.  Grays  argument 
made  some  impression  on  my  mind,  but  I  do  not  dissent  from  the  view 
of  the  Lord  Chief  Justice  and  my  brother  Blackburn.  Stat.  15  &  16 
Vict.  c.  85,  s.  12,  empowers  the  vestry  to  fill  up  vacancies  in  the  Burial 
Board  **  when  and  as  they  shall  think  fit :"  it  is  not  imperative  that 
they  shall  fill  them  up  within  a  particular  time.  Stat.  18  &  19  Vict. 
c.  128,  s.  4,  says  that  they  shall  fill  up  every  vacancy  within  a  month, 
and  in  case  they  neglect  gives  the  power  to  the  Burial  Board,  by  which 
it  seems  to  have  been  intended  to  provide  an  easier  remedy  than  man- 
damus in  case  the  vestry  neglected  their  duty.  That  is  strengthened 
by  the  observation  of  the  Lord  Chief  Justice  as  to  the  words  *'"  shall*' 
and  ^^  may"  being  both  used  in  the  same  section.     There  is,  however,  a 

food  deal  in  Mr.  Orays  argument  on  the  inconvenience  of  two  bodies 
aving  the  same  power  which  might  be  exercised  at  the  same  time.  And 
I  do  not  know  any  case  in  which  it  is  discretionary  in  a  public  body  to 
exercise  a  power  of  appointment  given  to  them.  It  may  be  that,  the 
second  Act  being  an  amendment  of  the  former,  the  Legislature  thought 
that  they  must  put  a  restriction  on  the  time  within  which  the  power 
should  be  exercised  by  the  vestry,  otherwise  the  appointment  shall  go 
over  to  the  Burial  Board.  I  think  the  construction  is  open  to  consider- 
able doubt.  But  then,  wherever  quo  warranto  lies,  the  title  to  an  office 
cannot  be  impeached  in  a  collateral  proceeding ;  and  I  should  wish  to 
ascertain  whether  it  wbuld  lie  for  this  office.  The  principle  that  the 
acts  of  persons  de  facto  in  office  are  good  for  collateral  purposes  is  a 
*4071  *^^®^^^  ^^®  ^^^  ought  not  to  be  narrowed ;  and  therefore,  if  my 
^  doubt  on  the  construction  of  the  statutes  is  well  founded,  the 
case  for  the  defendants  is  not  made  out,  because  Francis  is  de  facto  in 
office,  and  his  title  not  being  impeachable  in  this  proceeding  the  certifi- 
cate is  good. 

CocEBURN,  J. — I  express  no  opinion  on  the  latter  point. 
BiiACKBURNy  J. — I  agree  with  the  rest  of  the  Court  on  the  first 
question. 

On  the  second  question  I  read  stat.  18  &  19  Vict.  c.  128,  s.  4,  as  a 

Jroviso  on  the  unlimited  power  of  filling  up  vacancies  given  to  the  vestry 
y  stat.  15  &  16  Vict.  c.  85,  s.  12,  and  as  providing  that  they  shall  fill 
them  up  within  a  month,  and  that,  if  they  neglect,  the  Burial  Board  may 
appoint,  thus  avoiding  the  necessity  of  applying  for  a  mandamus  to  the 
vestry.  The  later  enactment  does  not  say  that  the  vestry  shall  not  fill 
up  a  vacancy  after  the  month.  In  that  view,  Francis  was  rightfully  in 
possession  of  the  office,  and  therefore  the  other  question  does  not  arise. 
I  do  not  throw  any  doubt  on  the  very  convenient  doctrine  that  the 
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title  of  a  person  in  office  de  facto  cannot  be  questioned  in  a  collateral ' 
proceeding.     But  without  further  research  and  further  argument  I  ex- 
press no  opinion  oh  the  question  whether  this  is  an  office  for  which  quo 
warranto  will  lie* 

Judgment  for  the  Crown. 


IN  THE  EXCHEQUER  CHAMBER. 

?HB  QUEEN  V.  Thk  board  OF  WORKS  FOR  THE  STRAND 

DISTRICT.     May  11. 

Reported  4  B.  &  S.  651  (E.  C.  L.  R.  vol.  116). 


CARR  and  JOSLING  v.  Sir  MOSES  MONTEFIORE,  Bart. 

May  11. 

Uarine  Lisuranee, — ContirueHim  of  poUqf.-^Coiuiruetwe  reloading. — Caneealmeni 

oj  material  fads. 

1.  Policies  of  ininnnoe  nre  to  be  oonitraed  aeeording  to  the  lame  nilei  ae  all  other  written 
eoDtraotf,  namely*  by  aaoertainiag  the  intention  of  Ae  parties,  to  be  gathered  in  the  flrsk 
ioitanoe  from  the  words  of  the  iDStmment,  but  interpreted,  if  necessary,  by  the  snrrounding 
meamstances.    By  the  Exchequer  Chamber,  affirming  the  decision  of  the  Queen's  Bench. 

S.  A  policy  of  insurance  wai  effected  on  the  ship  ''Dos  Hermanos"  and  her  cargo  "at  and 
from  port  or  ports  in  the  river  Plate  to  the  United  Kingdom/'  Ac,  "beginning  the  adTentnre 
upon  the  said  goods  and  merehandisei  from  the  loading  thereof  aboard  the  said  ship  at  as 
above/'  the  insurance  being  effeeted  to  protect  the  interest  of  the  owners  resident  in  thn 
rirer  Plate.  The  cargo  had  been  shipped  in  Patagonia  on  board  the  ship,  then  bearing 
another  name,  destined  for  England.  She  arrived  at  Monte  Video  in  the  river  Plate  in  a 
damaged  state,  and  a  porUon  of  her  cargo  was  talcen  out  for  the  purpose  of  repairing  her, 
and  then  reloaded.  On  being  repaired,  she  and  her  eargo  were  purchased  by  parties  at  Mont«- 
Tideo,  who  changed  her  name,  and  the  above  insurance  was  afterwards  effected.  An  average 
loM  of  the  ship  and  cargo  having  taken  place :  held  that  the  underwriters  were  liable.    Id. 

3.  Quart,  by  the  Court  of  Queen's  Bench,  of  the  doctrine  in  Bojd  v.  Dubois,  3  Campb.  133, 
that  if  goods  which  are  insured  are  put  on  board  a  ship  in  a  state  likely  to  take  fire,  and  they 
are  consumed  by  some  other  eanse,  the  policy  is  not  vitiated  by  the  fact  of  the  state  of  the* 
goods  not  having  been  disclosed  to  tiie  nnderwriters. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendant,, 
the  chairman  of  The  Alliance  Marine  ^Insurance  Company,  sued  r^4QQ 
imder  an  Act  of  Parliament  as  representing  the  Company.  ^ 

The  first  count  of  the  declaration  was  on  a  policy  of  insurance,  dated 
the  4th  December,  1857,  ^*  at  and  from  port  or  ports  in  the  river  Plate 
to  the  United  Kingdom,  with  leave  to  call  at  a  port  and  wait  for  orders," 
and  which  was  on  the  ship  *^  Dos  Hermanos,"  and  her  cargo,  valued, 
7502.  on  the  ship,  1750Z.  on  guano  ;  **  beginning  the  adventure  upon  the 
said  goods  and  merchandises  from  the  loading  thereof  aboard  tne  said 
s)iip  at  as  above :"  with  the  following  clause,  *'  It  is  understood  that  this 
insurance  has  been  effected  to  protect  the  interest  of  the  owners  who 
reside  in  the  river  Plate."  The  count  alleged  that  the  ship  with  her 
cargo  departed  from  the  port  of  Monte  Video  in  the  river  Plate,  on  her 
Toyage,  and  in  consequence  of  tempestuous  weather  it  became  absolutely 
neceasary  for  the  preservation  of  the  ship  and  goods  to  proceed  to  a  pors. 
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of  safety,  namely,  the  harbour  of  Maranham,  in  Brazil ;  that  she  wu 
there  found  unseaworthy  and  unfit  to  prosecute  her  voyage  without  great 
repairs,  and  that  it  became  expedient  and  necessary  to  abandon  the 
voyage  and  sell  the  ship  and  goods,  whereby  they  became  wholly  lost  to 
the  persons  interested. 

There  was  also  a  common  money  count. 

Pleas.  First.  To  the  first  count:  that  it  did  not  become  and  was  not 
absolutely  necessary  for  the  ship  to  proceed  to  the  harbour  of  Maran- 
ham,  and  that  it  did  not  become  expedient  and  necessary  to  abandon  the 
voyage  and  to  sell  the  ship  and  the  goods,  &c.,  and  that  no  notice  of 
abandonment  was  given  to  the  Company,  and  that  the  vessel  and  gooda^ 
&c.,  were  not  necessarily  sold,  and  were  not  lost. 
Mini  Second.  To  the  same:  that  the  ship  was,  at  the  *time  of  her 
-I  departure  for  the  voyage,  unseaworthy  for  the  voyage. 

Third.  To  the  same :  that  certain  facts  which  were  at  the  time  of  the 
making  of  the  policy  material  to  the  risks  of  the  policy  and  material  to 
be  known  to  the  Company,  and  which  the  plaintiffs  and  the  persons 
alleged  to  be  interested  in  the  ship  and  goods  and  their  agents,  before 
and  at  the  time  of  the  making  of  the  policy,  well  knew,  and  of  which 
the  Company  was  then  ignorant,  were  wrongfully  and  improperly  con- 
cealed from  and  not  communicated  to  the  Company,  to  wit,  that  shortly 
before  the  ship  departed  from  Monte  Video,  as  alleged,  the  ship,  being 
then  called  and  known  by  the  name  of  The  James  N.  Cooper,  had  been 
damaged  and  injured,  and  had  become  and  was  wholly  unseaworthy,  and 
her  cargo,  which  had  been  loaded  on  board  the  ship  at  a  port  or  ports 
not  being  a  port  or  ports  in  the  river  Plate,  to  wit,  in  Patagonia,  had 
been,  whilst  on  board  the  ship,  wetted,  spoiled,  damaged,  injured  and 
deteriorated  in  quality  and  value,  and  a  great  part  of  the  cargo  had 
been,  after  having  been  so  wetted,  spoiled,  damaged,  injured  and  dete* 
riorated  as  aforesaid,  unshipped  from  and  reloaded  on  board  the  ship 
whilst  the  ship  was  at  Monte  Video ;  and  that  after  all  the  above-men- 
tioned occurrences  had  taken  place,  and  before  the  departure  of  the  ship 
from  Monte  Video  as  alleged,  the  name  of  the  ship  had  been  changed 
into  the  name  of  The  Dos  Hermanos,  in  which  name  the  ship  was  insured 
as  alleged ;  and  that,  by  reason  of  the  ship  so  being  insured  in  the  name 
of  The  Dos  Hermanos,  the  Company  did  not  and  could  not  ascertain 
before  the  making  of  the  policy,  as  they  otherwise  could  and  would  have 
done,  th^  aforesaid  facts  so  wrongfully  and  improperly  concealed  as 
aforesaid. 

*4111       Fourth.  As  to  so  much  of  the  first  count  as  related  to  *the 
^  plaintiffs'  claim  in  respect  of  the  goods:  that  the  goods  were  not 
shipped  on  board  the  ship  at  any  port  or  ports  in  the  river  Plate. 

Fifth.  To  the  money  count,  payment  into  Court. 

Replication.  The  plaintiff  took  issue  on  the  first  four  pleas,  and  under 
the  fifth  took  the  money  out  of  Court. 

He  likewise  demurred  to  the  fourth  plea. 

Issue  on  the  first  four  pleas,  and  joinder  in  demurrer  on  the  fourth. 

The  issues  in  fact  were  tried  at  the  Spring  Assizes  in  1863  for  the 
Southern  Division  of  the  county  of  Lancaster,  when  a  verdict  was 
returned  for  the  plaintiffs^  with  leave  reserved  to  the  defendant  to  move 
the  Court. 

In  Easter  Term,  1863,  a  rule  nisi  was  granted  to  enter  a  nonsmt  or 
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reduce  the  danntgiee,  on  the  grounds  that  material  information  known  to 
the  assured  was  not  communicated  to  the  insurers,  and  that  the  ship  did 
not  sail  on  her  voyage,  nor  were  the  goods  loaded  on  board  at  Monte 
Video:  with  liberty  to  the  parties  to  consent  to  a  special  case  being 
stated  on  the  facts  and  questions  raised  at  the  trial. 

The  following  special  case  was  stated  accordingly  :-^ 

In  August,  1857,  the  ship  insured,  then  called  The  James  N.  Cooper, 
an  American  vessel,  arrived  sea  damaged  in  the  port  of  Monte  Video, 
having  on  board  a  cargo  of  about  800  tons  of  guano,  which  she  had 
shipped  at  Liones  Island,  in  Patagonia,  destined  for  England.  There 
was  a  leak  under  the  cutwater  knees  on  the  port  side  of  the  vessel.  The 
two  upper  breasthooks  and  the  cutwater  knees  and  some  wood  ends  and 
seams  had  started.  The  water  had  gone  on  top  of  the  guano,  a  small 
portion  of  which  near  the  bows  was  moist.  The  rest  of  the  cargo  as  far 
as  could  be  ascertained  was  in  good  condition.  A  witness,  called 
*Guerrez,  stated  that  the  cargo  was  examined,  and  was  found  in  r4r4|o 
a  sound  state.  *- 

For  the  pnrpose-of  repairing  the  vessel  the  cargo  in  the  fore  peak 
down  to  the  kelson  was  taken  out  of  her,  but  the  rest  of  the  cargo  was 
not  moved.  The  ship  then  underwent  thorough  repairs,  and  the  portion 
of  the  cargo  which  had  been  discharged  was  reloaded  on  board. 

In  the  early  part  of  September,  the  vessel  having  been  repaired,  she 
and  her  cargo  were  put  up  for  sale  by  the  respective  owners  thereof, 
and  were  purchased  at  Monte  Video  by  the  firm  of  Da  Costa,  Brothers, 
of  Monte  Video,  who,  not  being  American  citizens,  could  not  sail  the 
ship  under  the  American  flag,  and  they  therefore  substituted  the  Oriental 
flag  for  the  American,  and  renamed  the  ship  The  Dos  Hermanos. 

Before  purchasing  the  ship  she  was  surveyed  by  one  Sloan,  a  ship 
carpenter,  by  order  of  Messrs.  Da  Costa,  and  the  damage  which  she  had 
suffered  was  ascertained. 

The  injuries  to  the  ship  were  thoroughly  repaired  before  thd  vessel 
left  Monte  Video. 

Messrs.  Da  Costa  determined  to  send  The  Dos  Hermanns  and  her 
cargo  to  England,  and  it  was  arranged  that  the  Messrs.  Jacobs  &  Co., 
hankers  and  money  brokers  (also  of  Monte  Video),  should  advance  to 
Messrs.  Da  Costa  a  sum  of  4000/. ;  and  that  the  ship  and  cargo  should 
he  consigned  to  Messrs.  Carr,  Josling  &  Co.,  of  London  (the  plaintiffs), 
who  were  the  London  agents  of  Jacobs  &  Co.,  and  the  4000/.  repaid  out 
of  the  proceeds  of  the  cargo  and  ship,  if  requisite,  in  England. 

In  pursuance  of  this  arrangement  Jacobs  &  Co.  handed  to  Da  Costa 
ft  Co.  their  drafts  in  four  bills  of  exchange  for  10002.  each  upon  Carr, 
Josling  k  Co.,  and  '^'received  the  bills  of  lading  for  the  cargo,  r«4;ta 
and  the  following  letter : —  '• 

*'  Messrs.  Jacobs  &  Ca., 
"  Gentlctoen,  "  Buenos  Ayres,  1st  October,  1857. 

**  We  enclose  the  bills  of  lading  of  the  cargo  of  the  Oriental  ship 
I)o8  Hermanos,  consisting  of  800  tons  of  guano,  with  the  necessary  cer- 
tificate of  the  American  Consul,  that  you  may  have  the  goodness  to 
provide  the  insurances  in  London  of  the  said  vessel  and  cargo.  For  our 
part  we  rely  that  you  will  do  all  that  is  poJBStble  to^  carry  out  this  witli 
that  promptitude  which  characterizes  you,  &c., 

"  pr  pro  Germano  Da  Costa  &  Co., 

"J.  Fknn." 
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The  certificate  referred  to  was  in  the  following  terms : — 
''  B.  M.  Hsnulton,  Esq., 
"  U.  S.  Consul. 

'<  Monte  Video,  Ist  September,  1857. 
*^  Sir.  According  to  your  ofScial  request,  we,  the  undersigued, 
repaired  on  board  the  ship  James  N.  Cooper,  and,  after  carefully  sur* 
veying  her,  have  to  report  that  we  found  the  repairs  necessary  fully 
executed,  and  we  consider  said  ship  to  be  in  a  perfect  seaworthy 
condition.  ^'Ebbn  Harden, 

^*  Master  of  bark  Lillias. 
"  T.  B.  Carver, 
^^  Sworn  before  me,  ^^  Master  of  bark  Trovatonu 

"B.  M.  Hamilton,  "John  Sloan, 

"  U.  S.  Consul."  "  Master  ship  carpenter." 

The  case  here  set  out  the  original  bill  of  lading  in  Spanish.     The 
following  is  a  translation  :~- 

*4141  *^^  ^'  ^^^^  Ansaldo,  captain  of  the  Oriental  ship  Dos  Hermanos, 
-I  at  present  anchored  in  this  port  of  Monte  Video,  bound  to  port 
in  England,  acknowledge  to  have  received  and  loaded  in  this  ship  under 
deck  and  in  good  condition  from  Messrs.  Qermano  Da  Costa  &  Brothers, 
for  account  and  risk  of  whom  it  may  concern,  800  tons  of  Patagonian 
guano  (of  or  from  Patagonia),  all  of  which  I  bind  myself  to  deliver  dry 
and  in  good  condition,  marked  and  numbered  as  in  margin,  in  the  said 
port  of  England,  excepting  the  risks  and  perils  of  the  sea,  to  Messrs. 
Carr,  Josline  k  Co.,  or  to  their  order,  paying  me  the  freight,  to  which 
effect  I  pledge  my  person  and  my  goods,  together  with  my  said  vessel, 
freight,  and  appurtenances.  In  faith  of  which  I  sign  four  bills  of  lading 
of  the  same  tenor,  the  one  being  accomplished  the  others  to  be  without 
value.  ''  Monte  Video,  29th  September,  1857. 

"Luis  Ansaldo." 
On  the  same  day  (October  1st)  Messrs.  Jacobs  &  Co.  wrote  to  Carr, 
Josling  &  Co.  in  the  following  terms  :— 

"  Dear  Sirs,  "  Buenos  Ayres,  1st  October,  1857. 

"  We  have  now  the  pleasure  to  wait  upon  you  with  the  bills  of 
lading  of  a  cargo  of  guano  forwarded  by  our  friends,  Messrs.  Germano 
Da  Costa  &  Irmao  to  your  consignment.  This  vessel,  The  Dos  Hei^ 
manos,  will  sail  from  Monte  Video  for  Cork  or  Falmouth  for  orders  to 
any  port  in  the  United  Kingdom,  and  we  trust  you  may  be  able  to  effect 
a  sale  previous  to  her  arrival. 

^^  Messrs.  Germano  Da  Costa  &  Irmao  will  address  you  direct  in 
regard  to  their  wishes  for  the  sale  of  both  cargo  and  ship,  and  we  trust 
you  may  have  no  difSculty  in  carrying  out  their  instructions. 
*4151  ***  '^^^  vessel  was  originally  The  J.  N.  Cooper,  an  American 
^  barque  of  549  tons,  and  in  consequence  of  repairs  and  disputes 
had  to  be  sold  in  Monte  Video,  and  in  order  to  assist  you  in  effecting 
insurance  we  enclose  you  the  certificate  from  the  American  consulate  at 
Monte  Video  that  she  is  in  a  seaworthy  condition.  We  shall  be  obliged 
by  your  effecting  an  insurance  on  the  vessel  and  cargo  for  the  sum  of 
10,0002.  on  the  best  terms. 

^*  We  remain,  dear  sirs,  your  obedient  servants, 

'<  Jacobs  &  Go." 
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The  above  documents,  with  the  bills  of  exchange  for  4000?.,  arrived 
in  England,  and  the  bills  were  accepted  by  the  drawees.  Afterwards, 
and  on  or  about  the  27th  November,  1857,  Mr.  William  Wankljn,  a 
brother  of  one  of  the  members  of  the  firm  of  Jacobs  &  Co.,  knd  who 
carried  on  business  at  Manchester  and  Bury,  received  information  from 
Carr,  Josling  &  Go.  that  they  had  suspended  payment,  and  that  Jacobs 
&  Go.  were  interested  in  their  stoppage. 

At  the  trial  Mr.  Wanklyn  was  called  as  a  witness,  and  stated  as  fol- 
lows :— 

"  I  carry  on  business  at  Manchester  and  Bury.  I  had  a  brother  in 
business  at  Monte  Video  and  Buenos  Ayres.  The  name  of  the  house 
was  Jacobs  &  Go.  On  the  27th  November,  1857,  I  received  an  intima^ 
tion  from  Carr,  Josling  &  Go.  that  they  hod  suspended  payment.  I  was 
informed  by  them  that  Jacobs  k  Co.  were  interested  in  their  stoppage. 
I  went  up  to  London  immediately.  I  ascertained  that  the  value  of  the 
ship  and  cargo  was  8000Z.  to  4000^  more  than  the  amount  of  their  bills. 
I  learned  from  Carr,  Josling  &  Co.  that  they  had  accepted  the  bills,  but 
could  not  meet  them.  Great  loss  would  have  been  caused  if  the  bills 
had  been  ^returned.  Carr,  Josling  &  Go.  handed  to  me  the  ri^A-iR 
letter  of  the  1st  October,  1857,  from  Jacobs  &  Go.  of  Buenos  ^ 
Ayres,  to  Carr,  Josling  &  Go.  They  told  me  they  had  not  eifected  any 
insurance.  They  gave  me  the  letter  and  also  the  certificate  of  the  sea- 
worthiness above  set  out,  and  showed  me  the  bills  of  lading.  They  did 
not  give  me  the  bills  of  lading  then.  I  brought  away  with  me  the  letter 
and  certificate  of  the  seaworthiness.  I  observed  that  the  bill  of  lading 
was  800  tons  of  guano  from  Patagonia.  There  is  no  guano  at  Monte 
Video.     They  did  not  then  give  me  the  bills  of  lading.     I  afterwards 

fave  an  undertaking  to  pay  the  bill,  and  they  gave  me  the  bills  of  lading, 
went  with  the  letter  and  the  certificate  to  effect  an  insurance.  I  went 
to  Mr.  Poole,  the  insurance  broker.  I  told  him  the  whole  circumstances. 
He  was  a  member  of  the  committee  and  one  of  the  oldest  members  of 
Lloyd's.  I  considered  that  the  insurance  ought  to  be  5000/.  to  cover 
-alK  Mr.  Poole  took  me  to  the  Royal  Exchange  office.  Mr.  Warre  is 
manager  for  the  Royal  Exchange.  Mr.  Poole  said,  ^  Here  is  Mr. 
Wanklyn,  he  wishes  you  to  do  an  insurance.  His  brother  has  advanced 
4000^  upon  a  vessel  and  cargo,  and  has  drawn  upon  his  agents,  Carr, 
Josling  k  Co.,  for  the  amount.  They  have  stopped  payment,  and  Mr. 
Wanklyn  is  anxious  to  protect  his  brother,  and  he  will  take  up  the  brlla 
for  Jacobs  &  Go.  (his  brother's)  house  if  he  can  get  the  vessel  and  car^o 
insured  so  as  to  cover  him.'  Mr.  Warre  said,  '  What  is  she  ?'  Mr. 
Poole  said,  ^  She  is  an  American  vessel,  and  was  The  J.  N.  Cooper,  but 
lias  been  sold  to  some  Spaniards  in  Monte  Video,  after  being  repaired 
there,  and  they  changed  her  name.  She  is  now  called  The  Dos  Her- 
manos.  It  was  said  she  was  sold  in  consequence  of  want  of  repairs  and 
disputes.  Mr.  Warre  said,  '  We  *have  had  her  offered  to  us.  r^^Ayr 
We  did  not  like  her.'  I  said,  ^  We  have  a  certificate  of  sea-  ^ 
worthiness  of  the  vessel  and  this  letter.'  I  bad  the  letter  in  my  hand 
at  the  time.  I  handed  them  to  Mr.  Warre.  I  said  the  orders  were  to 
insure  for  a  much  larger  amount,  but  my  intention  was  to  insure  to  pro- 
tect the  bills,  I  mentioned  I  wanted  5000/.  Mr.  Warre  certainly  looked 
at  the  documents.  I  believe  he  read  them.  He  had  them  in  his  hands 
Aod  handed  them  back  to  me.   Mr.  Warre  asked^  ^  Was  the  vessel  loaded 
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at  Monte  Video?'  Mr.  Poole  s^iil,  'Of  coarQe,  ahe  broogbt  the  qirgo 
from  Patagonia;  thwe  is  no  gaano  at  Monte  Video/  i  8aid  I  can't 
tell,  but  she  had  been  repaired  there,  and  I  should  aay  soine  portion  bad 
been  taken  out,  but  I  know  nothing  for  certainty.  All  I  know  i«,  my 
brother  has  advanced  40002.  upon  thjo  ship  ana  <;argo ;  that  she  left 
Monte  Video  about  the  end  of  October,  and  ought  to  be  more  than  half- 
way here.  I  have  been  at  Monte  Video,  and  spoke  fron»  experience. 
After  a  pause  Mr.  Warro  said,  '  We  will  do  ha)f  the  amount  at  ten 
guineas.'  I  said  it  was  an  enormous  premium.  Mr.  Poole  said,  *•  I  do 
not  think  you  will  get  it  at  less.'  I  said,  'very  well,'  and  Mr.  Warre 
took  the  risk.  I  and  Mr.  Poole  went  direct  to  the  Alliance  from  the 
one  office  to  the  other.  We  saw  Mr.  Gabb,  the  manager.  Mr.  Poole 
.introduced  me  as  one  of  the  firm  of  Brad^aw^  Wanklyn  k  Co.,  of  Man- 
chester. I  made  the  same  statement  isubstantially  to  him.  J  gave  Mr. 
•  Gabb  the  letter.    He  paesed  it  to  a  gentleman  who  sat  beside  him.    The 

Sintleman  to  whom  the  letter  was  handed  came  and  whispered  some- 
ing  to  Mr.  Gabb.     Mr.  Gabb  said,  '  Uppn  whose  account  is  the  insur- 
ance to  be  effected  V     I  said  I  suppose  on  account  of  Jacobs  &  Co. ; 

^41S1  ^^^7  ^^'^  ^^^  ^^^P  ^"^  carffo  *to  secure  themselves.  Mr.  Gabb 
^  said,  'Then  it  had  better  be  put  ppon  the  face  of  the  policy.' 
My  impression  is  that  Mr.  Poole  passed  them  a  slip  of  paper,  saying 
that  tho  Exchange  had  done  one-half;  be  wished  them  to  do  the  other, 
and  then  Mr.  Wanklyn  would  be  satisfied  he  hftd  done  all  he  could  for 
bis  brother.     We  paid  the  Alliance  the  same  premium,  teQ  guineas.    I 

fot  both  policies  and  paid  the  bills.  They  are  bore  in  Court.  The  ship, 
heard,  was  abandoned  at  Maranham,  and  wa3  aold  and  broken  up.  I 
.sent  the  papers  immediately  to  the  offices." 

Cross-examined.  ''  I  had  no  other  information  but  the  certificate  and 
letter.  The  letter  had  just  arrived  to  Garr  4c  Joaling.  I  am  quite  posi- 
tive I  only  saw  this  one  letter  then.  I  saw  this  letter  also  (beipg  the 
letter  of  the  1st  October,  1857,  from  Da  Costa  to  Jacobs  k  Co.)  I  bad 
not  been  informed  that  the  ship  had  met  severe  weather  in  coming  to 
Monte  Video.  All  I  knew  was  what  is  in  the  letter  and  the  certificate* 
I  have  a  perfect  recollection  of  all  the  circumstances." 

Mr.  John  Poole  was  also  called  and  stated.  ^'  I  have  been  ^  Lloyd's 
£fty  years.  I  have  heard  the  evidence  of  the  last  witn^88.  The  ac:- 
count  he  has  given  is  correct  as  relates  to  my  knowledge.  I  am  certain 
that  both  certificate  and  letter  were  shown  at  both  offices."  [It  was 
agreed  at  the  trial,  and  was  to  be  taken  that  what  ooeiirred  ^t  the  officer 
was  as  stated  by  Mr.  Wanklyn.] 

A  facsimile  of  the  policy,  as  drawn  up  by  The  Alliance  Marine  In- 
surance Company,  was  annexed  to  and  formed  part  of  the  case. 

The  vessel  with  the  cargo  left  Monte  Video  for  England  on  the  ^Ist 
October,  1857,  and  in  the  course  of  her  voyage  she  (encountered  very 
^4191  ^^^^7  weather,  and  *both  ship  and  cargo  suffered  sea-damage, 
-I  which  necessitated  her  putting  into  the  port  of  Maranham,  and 
eventually  the  ship  was  condemned  and  sold  by  order  of  the  Tribunal 
of  Commerce  at  Maranham,  and  such  portions  of  the  cargo  as  were  oot 
rendered  useless  by  sea-damage  were  also  sold. 

At  the  trial  it  was  admitted  that  the  sea  damage  to  the  ship  aa4 
cargo  which  necessitated  the  putting  into  Maraohsm  parsed  an  av^rag^ 
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of  1)odi  ship  and  cargo,  bat  not  a  total  loss  of  either ;  aad  it  wm 
•greed  that  the  amoaat  should  be  i«fenred« 

The  defendants  admitted  that  the  ship  was  seaworthy  when  she  sailed 
"from  Monte  Video,  and  that  she  sailed  frofli  Monte  Video  intending  to 
proceed  to  England,  and  they  farther  admitted  the  interest  as  averred. 

It  was  agre^  that  the  Goart  should  draw  all  inferences,  and  have  all 
Bach  powers  as  a  Judge  at  nisi  prins  as  to  amendment  or  otherwise. 

The  Court  or  either  party  was  to  have  power  to  refer  to  the  pleadings 
smd  the  several  depositions  and  exhibits  thereto,  and  the  demurrer  on 
the  record  was  to  be  argued  alon^  with  the  ease. 

The  pleas  in  the  action  were  delivered  on  the  19th  July,  1861,  and 
the  plaintiffs  affiled  at  Chambers  on  the  20th  March,  1863,  ^lud  also  at 
the  trial,  to  acLd  an  equitable  replioation  to  the  fourth  plea,  to  the  effect 
^^*  that  at  the  time  of  effecting  the  kisuranee  it  was  stated  to  the  defend- 
ant that  the  goods  insured  had  been  ori^niJly  loaded  at  Patsgonia  and 
'tNTought  thence  to  Monte  Video  in  the  sane  vessel  on  board  of  which 
they  were  subsequently  despiUcbed  from  Monte  Video,  and  that  the 
inaaranee  was  to  be  on  sudi  goods ;  and  that  it  was  agreed  between  the 
plaintiflb  and  the  ^defendant  that  the  policy  was  to  apply  to  such  r4e4  oa 
goods  and  no  others,  and  that  the  claim  in  the  action  is  made  in  I- 
reapect  of  die  said  goods.  That  .part  of  the  said  goods  were  unloaded 
-and  again  loaded  on  board  the  said  ship  ait  Mente  Video,  and  that  it  wsfS 
contrary  to  the  intention  of  both  plaintiffs  and  defendant  that  the  policy 
should  be  held  to  apply  only  to  goods  originally  laden  on  board  the 
vessel  at  a  port  in  the  river  Plate,  and  not  to  apply  to  goods  originally 
laden  at  Patagonia,  and  brought  thence  to  Monte  Video."  The  plain- 
tiff's application  was  refused  both  at  Chambera  and  at  the  trial. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  plaintiffs 
were  entitled  to  recover  under  the  policy  in  respect  of  both  ship  and 
cargo,  or  either,  and  which  of  them,  or  any  part  thereof. 

If  the  Court  should  be  of  opinion  ia  favour  of  the  plaintiflb,  the 
verdict  was  to  stand  for  them  for  the  amount  of  the  average  loss  to  be 
aettled  as  already  agreed; 

If  the  Court  should  be  of  opinion  diat  the  plaintiffs  were  entitled 
te  recover  only  in  respect  of  the  ship  or  <»ily  in  respect  of  the  cargo, 
then  the  verdict  should  be  entered  for  the  plaintiffs,  in  such  manner  as 
the  Court  thought  proper,  the  average  loss  in  either  case  to  be  settled 
as  already  agreed. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  not  entitled 
to  recover  either  in  respect  of  the  ship  or  of  the  cargo,  then  a  nonsuit 
was  to  be  entered. 

The  case  was  argued  in  the  Court  below,  ui  Michaelmas  Term,- 1868, 
Kovember  IT. 

Edward  Jmmeg  {MUwwrd  and  TFl  PotUr  with  him),  for  the  plain- 
tiffs.— ^First.  The  proposition  that  a  policy  in  the  '^present  form  rm±q% 
will  not  cover  goods  put  on  board  before  the  time  specified  for  '• 
die  commencement  of  the  adventure  does  not  hold  universally.  It  is  a 
Strict  rule,  and  one  at  which  the  Courts  arrived  with  reluctance:  Rick- 
man  V.  CarsUirs,  5*  B.  &  Ad.  651  (E.  €.  L.  B.  vol.  27) ;  Robertson  «• 
French,  4  East  130.  Nonnen  v.  Kettlewdl,  16  Id.  176^  is  in  point. 
There  an  insurance  was  effected  from  Landscrona  to  Wolgast,  and 
4thoa^  it  appear^  that  the  goods  had  been  loaded  on  boMrd  the  ship 
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at  Gottenburgh  before  she  arrived  at  Landscrona,  the  plaintiff  was  held 
entitled  to  recover.  That  case  is  supported  by  Bell  v.  Hobson,  16  East 
240,  8  Gamp.  272,  and  Gladstone  v.  Clay,  1  M.  &  S.  418.  Here  was, 
in  point  of  fact,  a  reloading  at  Monte  Video,  and  an  entirely  new 
adventure  within  the  terms  of  the  policy  commencing  from  that  place. 
The  objection  can  at  most  apply  only  to  the  insurance  on  the  good%^  not 
to  the  insurance  on  the  9hip. 

Secondly.     There  was  no  concealment  of  material  facts. 

BreU  {Oohen  with  him),  contri,  on  the  first  point  argued  to  the  same 
effect  as  afterwards  in  the  Court  of  Exchequer  Chamber.  [He  cited 
Spitta  V.  Woodman,  2  Taunt.  416 ;  The  William,  5  Ch.  Rob.  385 ;  and 
Murray  v.  The  Columbian  Insurance  Company,  11  Johns.  802.] 

On  the  second  point  he  cited  2  Duer  on  Insurance  891. 

Edward  Jame%^  in  reply,  cited  on  the  second  point,  Boyd  v.  Duboifl^ 
8  Camp.  183,  and  Russell  v.  Thornton,  4  H.  &  N.  788. 
♦4221  CocKBURN,  C.  J. — There  are  two  questions  on  which  *the 
^  Court  must  give  judgment.  First.  Whether  the  risk  attached 
on  the  cargo  as  loaded  at  Monte  Video,  the  cargo  in  fact  having  been 
loaded  at  Liones  Island  in  Patagonia ;  it  being  contended  that^  accord- 
ing to  the  rule  laid  down  in  the  cases  cited,  the  terms  of  the  policy  have 
not  been  complied  with.  Secondly.  Whether  material  facts  were  not 
brought  to  the  knowledge  of  the  underwriter  at  the  time  of  the  in- 
surance. 

As  to  the  first,  it  is  true  there  has  not  been  an  actual  loading  on 
board  this  ship  at  Monte  Video,  and  if  the  authorities  establish  the 
conclusion  that  an  actual  loading  must  take  place  in  th«  port  mentioned 
in  the  policy,  no  doubt  the  defence  of  the  underwriter  would  be  suffi- 
cient. But  I  think  Nonnen  v.  Kettlewell,  16  East  176,  establishes 
sufficiently  for  the  present  purpose  that  there  may  be  a  constructive 
loading  at  a  particular  place  so  as  to  satisfy  the  language  of  such  a 
policy  as  this.     In  that  case,  the  cargo  having  been  put  on  board  at  a 

Eort,  the  vessel  came  to  that  from  which  she  was  insured,  in  order  to 
ave  the  amount  of  duties  ascertained,  and  the  cargo  was  examined  wit|i 
that  view.    A  portion  of  it  was  taken  out  for  the  purpose,  and  when  the 
Custom  House  officers  discharged  their  functions  it  was  put  back  again ; 
and  this  was  held  a  sufficient  loading  of  the  whole  cargo  at  the  second 
port  to  satisfy  the  terms  of  the  policy.     According  to  the  authority  of 
that  case,  therefore,  a  constructive  loading  will  suffice,  and  this  brinfii 
us  to  the  question,  has  there  been  a  constructive  loading  here  ?     We 
find  that  when  this  vessel  came  to  Monte  Video,  having  sustained  som^ 
sea  damage,  a  portion  of  the  cargo  was  taken  out,  and  afterwards 
replaced,  and  that  renders  the  case  very  similar  to  Nonnen  t?.  Kettle- 
*49^1  ^^'^'     ^^^  ^  prefer  basing  *my  decision  on  the  broader  ground, 
"  ^  namely,  that  here  was  a  change  in  the  ownership  and  destination 
of  the  vessel.     When  the  cargo  was  loaded  on  board  it  was  agreed  that 
it  might  come  to  any  port  in  England ;  on  the  transfer  of  the  cargo  to 
other  hands  the  new  voyage  of  the  ship  was  to  be  to  any  port  in  the 
United  Kingdom.     That  is  an  entire  change  of  ownership  and  a  partii|l 
change  of  destination,  which  made  this  a  new  adventure  and  a  new 
voyage.     This  cargo  must  therefore  be  considered  as  constructively 
ahipped  and  loaded  at  Monte  Video. 
1  do  not  wish  to  pronounce  any  opinion  relative  to  the  principle  o|i 
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irliicli  Konnen  v.  Kettlewell  was  decided.  It  is  clear,  however,  tba't 
Lord  ElIenboroQffh,  both  in  that  case  and  in  Bell  v.  Hobson,  16  £a^ 
240,  8  Camp.  272,  thought  that  the  old  rale  in  force  before  those  cases 
had  gone  quite  far  enough ;  and  that  where  it  could  be  seen  there  was 
a  substitution  of  a  new  state  of  things,  what  virtually  amounted  to  a 
loading  of  the  cargo  at  the  place  specified  would  suffice.  If  either  the 
Tiew  taken  by  the  Court  in  Nonnen  v.  Kettlewell,  or  its  application  to 
this  case,  is  erroneous,  the  Court  of  Exchequer  Chamber  can  review  our 
decision.  That  case  has  been  followed  by  various  others ;  but  it  has 
never  come  under  the  review  of  a  Court  of  error,  and  I  think  it  is  de- 
sirable that  it  should  be  coufirmed  if  it  is  to  be  confirmed,  and  reversed 
if  it  is  to  be  reversed.  For  the  purpose  of  to-day  it  is  enough  to  say 
the  present  case  comes  within  the  principle  there  laid  down. 

On  the  second  point,  I  do  not  think  that  we  are  called  on  to  pro- 
nounce an  opinion  on  the  matter  decided  in  Boyd  v.  Dubois,  8  Campb. 
133.  It  seems  to  me  a  strong  ^proposition  to  say  that  where  rtiAOA 
goods  are  insured,  and  when  shipped  are  in  such  a  condition  as  ^ 
to  contain  in  themselves  the  germ  of  their  own  probable  destruction, 
that  is  a  matter  which  need  not  be  brought  to  the  knowledge  of  the 
underwriters.  If  it  were  necessary  for  the  decision  of  this  case  to  carry 
that  dogma  to  its  full  extent,  I  should  like  time  to  consider.  But  it  is 
not  necessary,  for  the  facts  here  enable  us  to  decide  the  case  without  it. 
It  does  not  appear  that  the  cargo  generally  had  been  damaged ;  a  small 
portion  to  which  it  was  shown  some  damage  was  done  by  sea  waiter  had 
been  landed,  and  perhaps  dried  before  it  was  put  on  board  again.  But 
suppose  there  had  been  partial  damage  to  the  cargo,  it  is  doubtful  if 
that  fact  was  brought  to  the  notice  of  any  of  the  parties.  It  appears 
that  the  vessel  and  cargo  belonged  to  Da  Costa,  brothers,  of  Monte 
Video,  who  would  naturally  take  care  of  them,  and  there  is  nothing 
here  to  warrant  the  inference  that  they  knew  of  the  previous  wetting 
of  even  this  small  portion  of  the  cargo.  Practically  the  insurance  here 
was  for  the  benefit  of  Jacobs  &  Company,  by  whom  money  had  been 
advanced  on  this  cargo,  and  who  would  lose  if  it  received  any  damage, 
and  there  is  nothing  to  show  that  they  either  had  any  knowledge  of 
this.  The  case  therefore  fails  as  to  there  having  been  anything  mate- 
rial to  commuuicate,  but  still  more  so,  as  to  whether  if  there  were  it 
was  brought  to  the  knowledge  of  Da  Costa  k  Company,  and  still  more 
of  Jacobs  &  Company. 

WiOHTMAN  and  Mellor,  JJ.,  concurring. 

Judgment  for  the  plaintifis,  both  on  the  demurrer  and  on  the 
issues  of  fact. 

♦The  defendant  having  brought  error  on  this  judgment,  the  r^AOK 
ease  was  now  heard  before  Erlb,  C.  J.,  Willbs  and  Keating,  l 
JJ.,  and  Brabtwell,  Chaknbll  and  Piqott,  BB. 

Brett  {T.  JoneSy  Northern  Circuit,  and  Cohen  with  him),  for  the 
defendant. — According  to  the  express  terms  of  this  policy  the  adventure 
was  to  begin  from  the  loading  of  the  ship  "  from  port  or  ports  in  the 
river  Plate."  It  appears,  however,  that  the  ship,  under  another  name, 
Was  originally  loaded  in  Patagonia,  that  she  arrived  at  Monte  Video  in 
the  river  Plate  in  a  damaged  condition,  when  a  portion  of  her  cargo  wais 
removed  to  enable  the  owners  to  repair  the  damaf^e,  and  was  theh 
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replaced.  There  is  «  strong  carreot  of  aathority  that,  whatever  the 
^knowledge  or  intention  of  the  partiee,  the  language  of  such  a  policy  aa 
the  present  does  not  attaeh  unless  the  goods  are  loaded  in  the  ordinary 
way  at  the  place  specified  in  the  policy :  1  Arnould  on  Insurance,  pp. 
471-2,  2d  ed. ;  Robertson  v.  French,  4  East  130 ;  Horneyer  v.  Lash- 
jngton,  15  Id.  46 ;  De  Symonds  v.  Shedden,  2  B.  &  P.  153 ;  Spitta  o« 
•Woodman,  2  Taunt.  416;  Langhoro  v.  Hardy,  4  Id.  628;  Redman  v. 
Lowdon,  5  Id.  462  (E.  G.  L.  R.  vol.  1) ;  Hellish  v.  Allnutt,  2  M.  &  S. 
106 ;  Rickman  v.  Carstairs,  5  B.  &  Ad.  651  (E.  C.  L.  R.  vol.  27). 

JErlb,  C.  J.,  referred  to  Tobin  v.  Harford,  13  C.  B.  N.  S.  791  (E.  C. 
A  R.  vol.  106)].  A  similar  construction  has  been  put  on  this  clause 
*42f)1  ^^  ^^^  United  States  of  America.  In  1  Phillips  on  ^Insurance, 
^  p.  511  et  $eq.y  §  939,  3d  ed«,  **  Whether  specifying  the  risk  to 
begin  ^  on  the  loadi;ig  of  goods'  is  mer^  description,  or  a  warranty  that 
.the  goods  shall  be  loaded  at  the  port  named  ? — This  description  restricts 
ihe  commencement  of  the  risk,  when  it  has  any  effect,  and  the  Jurispru- 
dence presents  divers  instances  of  the  failure  of  insurances  under  this 
description,  which  would  have  taken  effect  under  the  more  general  one 
>^  at  and  from.'  "  He  then  cites  several  cases,  and  among  them  Hodgson 
V'  Richardson,  1  W.  Bl.  463 ;  and  the  American  cases  of  Richards  v. 
The  Marine  Insurance  Company,  3  Johns.  307,  and  Murray  v.  The 
•(Columbian  Insurance  Company,  11  Id.  302. 

In  the  Court  below  Noi>nen  v,  Kettlewell,  16  East  176,  was  relied  on 
|)y  the  other  side.  That,  however,  is  rather  a  decision  on  faoU  than  on 
law,  Beaides,  the  judgment  proceeds  partly  on  the  ground  that  the 
^policy  was  free  from  average,  a  circumstance  which  is  o?  no  importance. 
Moreover,  the  report  caanoit  be  tru9ted,  for  it  professes  to  set  out  in  a  note, 
p.  188  note  (a),  the  previous  case  of  Spitta  v.  Woodman,  2  Taunt.  416, 
jand  sets  it  out  incorrectly*  It  is  true  that  the  Court  below  decided  in 
,|U)cprdanoe  with  that  case,  but  they  added  that  it  might  be  reconsidered 
;in  a  Court  of  error,  and  that  they  preferred  determining  the  present 
case  on  principle,  namely,  that  there  had  been  at  Monte  \ideo  a  change 
^oth  of  owners  and  destination,  so  as  to  constitute  an  entirely  new 
^venture.  But  nothing  was  done  here  which,  according  to  mercantile 
Uisage,  amounted  to  a  reloading  of  the  entire  cargo.  Mere  exces^  in  the 
^ate  of  premium  is  immaterial :  Halhead  v.  Young,  6  E.  &  B.  312  (E. 

*4^71  ^'  ^'  ^^^'  ^^)'  ^^  ^^  difiicult  to  attach  any  meaning  to  *thjO 
-I  term  ^' constructive"  loading.  In  Harrison  v.  Ellis,  7  E.  &  B. 
465  (E.  C.  L.  R.  vol.  90),  flrl^  J.,  says,  p.  481,  ''  It  would  be  contrary 
to  sound  principles  of  construction  to  alter  the  meaning  of  plain  distinct 
words  defining  the  beginning  of  the  adventure  because  of  words  the 
jneaning  of  which  I  cannot  expressly  define."  In  The  William,  5  Ch. 
Rob.  385,  Sir  W.  Grant  says,  p.  395,  *'  The  act  of  shifting  the  cargo 
from  the  ship  to  the  shore,  and  from  the  shore  back  again  into  the  ship, 
.does  not  necessarily  amount  to  the  termination  of  one  voyage  and  the 
<^mmencement  of  another.  It  may  be  wholly  unconnected  with  any 
purpose  of  importation  into  the  place  where  it  is  done." 

Milward  (  W.  Potter  with  him),  for  the  plaintiffs,  was  not  heard. 

Erlb,  C.  J. — This  judgment  must  be  affirmed.  Here  is  a  policy  of 
insurance  on  the  ship  Dos  Hermanos  ao(i  her  cargo  of  guano,  at  and 
from  port  or  ports  in  the  river  Plate  to  the  United  Kingdom.  And  tho 
question  is  if  the  policy  ever  attached,  especially  with  respect  to  the 
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gaano,  because  it  sajs,  ^^  beginning  the  ft4ventare  Bpon  the  eaid  goo^ 
and  merchandises  from  the  loading  thereof  aboard  the  said  ship  at  09 
above"  that  is,  from  the  river  Plate.  The  oareo  had  been  originally 
loaded  on  board  at  Patagonia,  and  was  brought  into  the  river  Plate  ia 
the  ship  in  a  distressed  state,  and  there  part  of  the  cargo,  that  is  to  say, 
enough  to  enable  the  shipper  to  repair  the  ship,  was  taken  out,  and  op 
her  being  repaired  was  put  on  board  again.  1  decide  this  case  on  the 
authority  of  Nonnen  v.  Kettlewell,  16  East  176,  that  the  stipulation  for 
loading  "^at  the  port  of  departure  is  satisfied  here,  ae  it  was  there,  r*AOQ 
notwithstanding  there  was  a  partial  reloading  at  that  port.  And  ^  "" 
that  case  being,  as  I  consider,  in  accordance  with  the  widest  and  moat 
important  principles,  if  there  were  a  conflict  of  authority  on  the  subject 
I  should  abide  by  that  which  is  founded  on  reason.  But  that  case  is 
not  an  exceptional  one,  as  put  by  Mr.  Brett,  The  contract  of  insurance, 
though  a  mercantile  instrument,  is  to  be  construed  according  to  the 
same  rules  as  all  other  written  contracts,  namely,  the  intention  of  the 
parties,  which  is  to  be  gathered  from  the  words  of  the  instrument  inter- 
preted together  with  the  surrounding  circumstances.  If  the  words  of 
the  instrument  are  clear  in  themselves  the  instrument  must  be  construed 
accordingly,  but  if  they  are  susceptible  of  more  meanings  than  one,  then 
the  Judge  must  inform  himself  by  the  aid  of  the  jury  and  the  surround- 
ing circmnstances  which  bear  on  the  contract. 

In  the  first  case  relied  on  by  Mr.  Brettj  Robertson  v.  French,  4  East 
130,  Lord  EUenborough  in  delivering  the  judgment  of  the  Court  says, 
p.  135,  ^^  In  the  course  of  the  argument  it  seems  to  have  been  assumed 
that  some  peculiar  rules  of  construction  apply  to  the  terms  of  a  policy 
of  assurance  which  are  not  equally  applicable  to  the  terms  of  other 
instruments  and  in  all  other  cases :  it  is  therefore  proper  to  state  upon 
this  head,  that  the  same  rule  of  construction  which  applies  to  all  other 
instruments,  applies  equally  to  this  instrument  of  a  policy  of  insurance, 
viz.  that  it  is  to  be  construed  according  to  its  sense  and  meaning,  as 
collected  in  the  first  place  from  the  terms  used  in  it,  which  terms  ace 
themselves  to  be  understood  in  their  plain,  ordinary,  and  popular  r^i^oQ 
*8ense,  unless  they  have  generally  in  respect  to  the  subject-  «- 
natter,  as  by  the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar 
sense  distinct  from  the  popular  sense  of  the  same  words ;  or  unless  the 
content  evidently  joints  out  that  they  must  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention  of  the  parties  to  that 
contract,  be  understood  in  some  other  special  and  peculiar  sense."     In 
that  case  there  was  no  doubt  whatever  as  to  the  meaning  of  the  subject 
of  insurance.     Goods  were  insured  beginning  the  adventure  from  the 
loading,  &c.,  *^  at  all,  any,  or  every  port  and  place  where  and  whatso- 
ever on  the  coast  of  Brazil."     There  is  a  full  description  that  the 
intended  adventure  was  with  respect  to  goods  put  on  board  at  Brazil, 
so  that  the  holding  that  that  policy  extended  to  any  port  not  of  Braail 
would  defeat  the  intention  of  the  parties.     In  another  of  Mr.  Brett's 
cases,  Spitta  v.  Woodman,  2  Taunt.  416,  the  insurance  was  on  a  ship 
"at  and  from  Gottenburgh"  to  her  first  port  of  discharge  in  the  Baltic, 
on  specific  goods,  *'  beginning  the  adventure  upon  the  said  goods  from 
Reloading  thereof  on  board  the  said  ship,". not  saying  where.     The 
ship  was  loaded  in  London  and  sailed  thence,  bound  for  Gottenfourgk, 
or  some  port  in  the  Baltic.     On  her  arrival  at  Gottenburgh,  the  povt 
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ti,  pre«ot  Joe.  not  MWli  uJ""  U"*  go«4«  •";./;'  '  " 
mj  «  the  plK«  ipocified  io  tlw  policy :  1  Ar    f  ,  ^- 

471-2,  2d  ^. ;  Koh.rt.oii  ..  Froook.  4  E«>  •  • ,'  '•  ^Jj**! 

,io,to»  15  Id.  46 1  Do  Symond.  ,.  Sh«Ue    ,  ,  .Vj^  1, 

\Kodiu.,  2  T.iint.  416;  Unghoro  ..  H    ,  ■/  '»  "owowii 

win,  6  Id.  462  (E.  C.  L.  ^  ™l.  1)    ■  ,    ;      ,  J^^^ 

rE«U  C.  J.,  referral  to  Tohii.  ..  H  .,  '"^Jf"     ,L"S 

,,„„   in  th.  iTnitod  Sl.l«.  of  A-  ,  '       •"'  "'"•^t.^L  f 

•426]        511  „  8  939,  8d  .rroonding  "'j""'""" «, 

b.gi„  • »  th.  lo»lirg  of  good.      •    .  .pp.."  tl»'  " '•■' ""i,: 
rtfg..d..h.iih.h.S»i«.'   -    ;"™?i.°i.:.'1'^^"^-«"^ 

th.  comiii«ic.iii.iit  of  the  ri  -  lato,  th.t  it  «m  '.f  IS,  H-m^oj 
doic.  pr«ei.t.  div.r.  io.tr  .i«t  »>  in.or.nc  on  the  »^  °»™'J 
d»cription,  whioh  wonld  .„  goo.  over  >  """"''"T^.S^ Telii-S 
»«.ndfro».'"  Hot-  ..  the V^J  ""'>■•  *^'"""AS»« 
,.  Kich»d.oD,  1  W.  •  ^^»  put.  I  .hoold  ..y  .»  .  "'"  ™^\,. 
Th.  M.,in.  In»r.  ;:S.nt.  I  t.k.  Ph.".P-  °»  '"ni,,  3J  «1- 
Columbia  Imor.-  ■','ao.  k-d.  '■»"';=''  "'^'r  'l',  th^'^k  to  b.gi» 
lo  th.  Conn  t  'Jji^o^ed,  ■■  Whother  fP'^'fJ^i '"l",  ,b.,  |« 
*j  tb.  other  «v'rf  l-d"'  »  »«"  ^«"7',r'n°r  !  "X«b  »..J 
i.».    B«dd.-..->gr.tlh.  porto."..d'       Hee°?V^;;p*616b. 

elioy  wu  f  -.  '.^TSotnoiDg  th.  view  of  Mr.  -B""-  »°f."  J  „„»,« 
oriive  .peot  d«».ion.  evidently  do  not  "'"'^'iVnS 

p.l88n.  Stion.     Th.t  to  .hioh  th.J  .een.  to  to  «. 

lu>d  ..t  ,kieh  m.y  be  .dopted  '^^^P^'^^^'^";" .,\m 

«»ore   ,  th.t  thi,  .peoifiction  of  th.  tetmmn.  »  q"  •       _, 

in  .     /  ,liey  to  be  intend»l  »  •  '""'''' .°„,.d2n,^.., 

at      l<  ,d  plKe,  U  to  be  taken  ui  mere  '".'"'v  J  ^Joffl. 

W      '<!  --i^,ion  or  .xpecution,  being  .t  BO.t  ■»  '"jP'r  ^„„t 
'       *^-/.£l~ding,  end  i.  to  bo  coo.lrorf  "^J'S' ,    ,,^„., 
^ j' C»id  th.t  the  Ameriein  l..y.r«  have  bM  .nur.lj  eo^       ^ 
S>!*"l  uST  ui  unwuranuble  oxtemiioi.  of  Bobertiloi.  ..  fren 

tf^L  «  Jl   th.  e«e.  in  which  it  .ppe."  j.°''"T'"S.°2 

ii*r5.e  .».lle.t  imporunee  to  the  pl«»  of  lo^img.   '=  «    ^ 

."*ii,ld  not  be  allowed  to  defeat  hi.  li.bil.ly  J"""",'."  f  ,h. «» 

»«li»rJ.  were  held  e«enti.l.     I  have  taken  that  re.aU  ol  ■         , 

*:'Slnip.-.  and  in  Richard.  ..  Th.  Marin.  I""""\^;.TJ.t 

KL,  so-,  cited  from  him  by  Mr.  BrM,  the  word,  may  0"       ,,;^ 

i;5;«.c  or  not.     But  the  Jndg.  b.for.  whom  the  .."■.•   ^„. 

'TC,,^!    to  the  con.truotion  put  by  him  at  th.  tnal,  "■     ,:^^  tbe 

rL  ,h.n   the  plaintiff  applied  for  a  new  trial  on  *»  P°°°    o*' 

^aiurm  nnbu^ribed  th.  policy  with  full  knowledge  thai  ""/j^jniod 

^jre«l  •*  Nevita.  in  Cuba  would  not  be  permitted  to  '^  "^ZT^rroani- 

J  sjtwing  that  th.  word,  were  incapable  of  being  affecwd  ^J  ,  ^,  ,(,(![ 

i„£  cirouinaunce.,  th.  Court  refused  to  hear  an  affidavit  to   ^^^  ^^ 

■iMaliiikKt  bttjauae  the  plaintiff  ought  to  have  been  prepa'      y,  «  t 

widenoe  «  the  trial.     Without  at  all  intending  to  ton  »•" 
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s^^  ^^  ^  dispose  of  this  case  because  I  think  Notinen  v. 

^     X^^V  ^  decisive  in  favour  of  the  plaintiffs,  whether  the 

?^    ^ .   ^^^  to  the  meaning  which  Mr.  Phillips  puts  upon 

'^^^            ^  ^  <^truction  of  Mr.  Breti  ought  to  prevail. 

^^''/5f^^4^           ^  brothers  Willes  and  rigott(a)  r^^go 

'  -^    ^    '*H^^^  ^  word.    I  have  no  desire  to  over- 

,,    :  v^^^"^  ^ X4  ^e  construction  of  this  clause  is 

""'.    '^>^  '^^^/'''V  '^v^  ^  nd  in  this  I  think  that  we  do 

'  -.   '  v^    ^^'^  %   %  *^  -  .  French,  4  East  180.     It  is  not 

-,^     -^^  ''^^  '',   '^^  '^  ^ument  to  show  why  I  think  so,  but, 

'  .    "',   ^>^  '^'i   *''S»  /  there,  if  loading  the  goods  at  a  par- 

'^    '-  ^  *''>  ^  "^  ^  condition  precedent,  that  would  have 

'    ,    %>  «•     As  well  as  I  understand  that  case,  for  it 

'  ^  '  .  ced,  a  vessel  had  taken  a  cargo  on  board  at  the 

^  ,  with  the  intention  of  trading  to  Brazil  and  bring* 

.n  cargo  from  thence.     Insurance  was  made  on  the 

and  the  ship  was  insured  in  like  manner,  and  according  to 

^iit  what  the  Court  decided  was,  that  neither  ship  nor  cargo 

ared  till  the  beginning  of  the  return  voyage*     There  is  nothing 

aat  case  inconsistent  with  the  principles  we  have  already  laid  down ; 

and  that  enables  me  to  rely  with  the  more  confidence  on  Nonnen  v. 

Eettlewell,  16  East  176. 

Kkating,  J.,  and  Ghannbll,  B.,  concurred. 

Judgment  affirmed. 

(a)  ThM«  learned  Jadgei  haJ  left  the  Conit  dnring  the  argument 


*CARR  and  Another  v.  The  ROYAL  EXCHANGE     n^ .«« 
Assurance  Corporation.     May  11.  ^ 

Marint  Inmranee.^PDlicy,-^^t^ecidl  memorandum. 

The  plaintiffi  effeeted  with  the  defendant!  a  policy  of  asinrance  on  a  fhip  and  her  cargo 
of  gnano,  which  contained  the  following  claose :  **  free  from  aU  aTerage  or  claim  arising  from 
jettifon  or  leakage  iinlesa  eonieqnent  npon  stranding,  sinking,  or  Are."  During  the  Toyage 
tke  ship,  by  tempestaoos  weather,  became  leaky,  and  was  compelled  to  pnt  into  a  port,  and 
wai  there  found  unfit  to  proceed  on  her  voyage,  which  was  abandoned,  and  the  ship  and  goods 
iold.  Held,  by  the  Queen's  Bench,  and  judgment  affirmed  in  the  Exchequer  Chamberi  that 
the  plaintiffs  were  entitled  to  recoTcr  as  for  an  average  loss. 

This  was  an  action  upon  a  policy  of  assurance,  dated  5th  December, 
1857,  effected  by  the  plaintiffs  with  the  defendants'  Company,  for  2500Z. 
on  the  ship  Dos  Hermanoa  and  her  cargo  of  guano,  ^^  at  and  from  Monte 
Video  and  any  ports  in  the  river  Plate  to  any  ports  in  the  United  King« 
dom,  with  leave  to  call  and  wait  at  any  ports  in  the  Irish  or  Englisa 
Channel  for  orders, 

»"»« «°  { iil  S: } .  ^'- 

Free  from  all  average  or  claim  arising  from  jettison  or  leakage  unless 
consequent  upon  stranding,  sinking  or  fire.     The  value  of  l.  to  bo 

i^utually  admitted  in  adjusting  and  deciding  all  claims  for  loss  or  par- 
ticular average." 


<29  CARR  V.  MONTBFIOBB.    Ex.  Ch.  E.  V.  1864. ' 

of  Pillau  was  assigned  as  the  port  of  discharge,  for  which  place  she  sailed, 
and  having  been  captured  it  was  held  that  the  underwriters  were  not 
liable.  But  it  seems  to  me  that  that  construction  defeated  the  intention 
of  the  parties. 

This  subject  was  much  considered  by  this  Court  in  Behn  r.  Bnrness, 
mAQf\^  3  B.  &  S.  751,  reversing  the  judgment  of  the  ^Queen's  Bench,  1 
^  ^^'^J  B.  &  S.  877  (E.  C.  L.  B.  vol.  113),  where  it  was  laid  down  that 
it  is  a  question  of  construction  whether  a  descriptive  statement  in  a 
policy  of  insurance  is  a  mere  representation  or  a  substantive  part  of  the 
contract.  Here  the  words  ^^at  and  from  port  or  ports  in  the  river 
'Plate  to  the  United  Kingdom,"  ^*  beginning  the  adventure  upon  the  said 
goods  and  merchandises  from  the  loading  thereof  aboard  the  said  ship 
•at  as  above,"  are  to  be  looked  at  with  the  surrounding  circumstances  of 
the  case.  From  those  circumstances  it  appears  that  at  the  time  the 
•contract  was  made  the  parties  had  full  notice  that  perhaps  no  part  of 
the  cargo  was  loaded  in  the  river  Plate,  that  it  was  a  Patagonian  cargo, 
and  that  their  intention  was  to  effect  an  insurance  on  the  Dos  Hermanos . 
and  her  cargo,  which  had  then  gone  over  a  considerable  portion  of  her 
voyage.  The  provision  in  the  policy  as  to  the  adventure  beginning 
from  the  loading  in  the  river  Plate  I  should  say  was  a  mere  description 
and  not  a  condition  precedent.  I  take  Phillips  on  Insurance  to  be  a 
masterly  book,  and  he  thus  heads  his  article  939,  vol.  1,  p.  511,  3d  ed., 
in  which  this  matter  is  discussed,  *'  Whether  specifying  the  risk  to  begin 
*  on  the  loading  of  goods'  is  mere  description,  or  a  warranty  that  the 
goods  shall  be  loaded  at  the  port  named?"  Ho  goes  through  many 
cases,  some  of  them  confirming  the  view  of  Mr.  Brettj  but  at  p.  516  he 
says,  ^'  These  discrepant  decisions  evidently  do  not  coincide  in  support 
of  any  general  proposition.  That  to  which  they  seem  to  be  the  nearest 
approximation,  and  which  may  be  adopted  without  a  departure  from  any 
general  principle,  is,  that  this  specification  of  the  terminus  i  quo,  unless 
it  appears  hy  the  policy  to  be  intended  as  a  warranty  of  the  loading  at 
mAQ^-i  ^^^  designated  place,  is  to  be  taken  as  mere  recital,  ^description, 
-'  or  intention  or  expectation,  being  at  most  an  implied  represen- 
tation of  the  loading,  and  is  to  be  construed  accordingly."  It  cannot 
therefore  be  said  that  the  American  lawyers  have  been  entirely  consistent 
in  what  I  think  an  unwarrantable  extension  of  Robertson  t;.  French,  4 
East  130. 

Looking  at  all  the  cases  in  which  it  appears  iinderwriters  never 
attached  the  smallest  importance  to  the  place  of  loading,  the  defendant 
here  should  not  be  allowed  to  defeat  his  liability  because  in  some  cases 
those  words  were  held  essential.  I  have  taken  that  result  of  the  cases 
from  Phillips;  and  in  Richards  v.  The  Marine  Insurance  Company,  8 
Johns.  807,  cited  from  him  by  Mr.  Brettj  the  words  may  have  been  of 
importance  or  not.  But  the  Judge  before  whom  the  cause  was  tried 
adhered  to  the  construction  put  by  him  at  the  trial,  that  they  were; 
and  when  the  plaintiff  applied  for  a  new  trial  on  the  ground  that  the 
assurers  subscribed  the  policy  with  full  knowledge  that  the  cargo  which 
arrived  at  Nevitas  in  Cuba  would  not  be  permitted  to  be  landed ;  instead 
of  saying  that  the  words  were  incapable  of  being  affected  by  surround- 
ing circumstances,  the  Court  refused  to  hear  an  afiidavit  to  show  their 
meaning,  because  the  plaintiff  ought  to  have  been  prepared  with  that 
tvidenee  at  the  trial*    Without  at  all  intending  to  run  counter  to  a 
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aeries  of  decisions,  I  dispose  of  this  case  because  I  think  Nonnen  v. 
I^ettlewell,  16  East  176,  decisive  in  favour  of  the  plaintiffs,  whether  the 
general  question  is  subject  to  the  meaning  which  Mr.  Phillips  puts  upon 
ity  or  whether  the  stricter  construction  of  Mr.  Brett  ought  to  prevail. 
.  *I  think  I  may  say  that  my  brothers  Willes  and  i^igott(a)  r^Aoo 
concur  with  me  in  this  decision.  ^ 

Bbamwell,  S. — I  wish  to  add  one  word.  I  have  no  desire  to  over- 
rule cases  already  decided,  but  I  think  the  construction  of  this  clause  is 
as  stated  by  Lord  Chief  Justice  Erie.  And  in  this  I  think  that  we  do 
i^ot  dissent  from  or  overrule  Robertson  v.  French,  4  East  ISO.  It  is  not 
necessary  to  go  into  an  elaborate  argument  to  show  why  I  think  so,  but, 
from  the  very  words  of  the  policy  there,  if  loading  the  goods  at  a  par- 
ticular place  were  meant  to  be  a  condition  precedent,  that  would  have 
been  more  distinctly  stated.  As  well  as  I  understand  that  case,  for  it 
IS  not  very  clearly  reported,  a  vessel  had  taken  a  cargo  on  board  at  the 
Cape  of  Good  Hope,  with  the  intention  of  trading  to  Brazil  and  bring- 
ing back  a  return  cargo  from  thence.  Insurance  was  made  on  the 
return  cargo,  and  the  ship  was  insured  in  like  manner,  and  according  to 
my  judgment  what  the  Court  decided  was,  that  neither  ship  nor  cargo 
was  insured  till  the  beginning  of  the  return  vovage.  There  is  nothing 
in  that  case  inconsistent  with  the  principles  we  have  already  laid  down ; 
and  that  enables  me  to  rely  with  the  more  confidence  on  Nonnen  v. 
Kettlewell,  16  East  176. 

Keating,  J.,  and  Channell,  B.,  concurred. 

Judgment  a£Srmed. 

(a)  ThM6  learned  Jadgee  baJ  left  the  Comt  daring  the  argument 


♦CARR  and  Another  v.  The  ROYAL  EXCHANGE     n^^gg 
Assurance  Corporation.     May  11.  ^ 

Marine  In9urance.^PoUcy,-^^t^ecidl  memorandum. 

The  plaiDtiiTi  effeeted  with  the  defendaota  a  policy  of  assQraDce  on  a  ship  and  her  cargo 
of  guano,  which  contained  the  following  daose :  "  free  from  all  aTorage  or  claim  arising  from 
jettison  or  leakage  unless  consequent  npon  stranding,  sinking,  or  Are."  During  the  Toyage 
the  ship,  by  tempestuous  weather,  became  leaky,  and  was  compelled  to  put  into  a  port,  and 
was  there  found  unfit  to  proceed  on  her  voyage,  which  was  abandoned,  and  the  ship  and  goods 
sold.  Held,  by  the  Queen's  Bench,  and  judgment  affirmed  in  the  Exchequer  Chamber,  that 
the  pluntiSs  were  entitled  to  recoTer  as  for  an  arerage  loss. 

This  was  an  action  upon  a  policy  of  assurance,  dated  5th  December, 
1857y  effected  by  the  plaintiffs  with  the  defendants'  Company,  for  2500Z. 
on  the  ship  Dos  Hermanos  and  her  cargo  of  guano,  ^*  at  and  from  Monte 
Video  and  any  ports  in  the  river  Plate  to  any  ports  in  the  United  Kine* 
dom,  with  leave  to  call  and  wait  at  any  ports  in  the  Irish  or  Englisa 
Channel  for  orders, 

w»8»»  { a,  5S  }.«»«'■ 

Free  from  all  average  or  claim  arising  from  jettison  or  leakage  unless 
consequent  upon  stranding,  sinking  or  fire.     The  value  of  L  to  be 

i^ntually  a.dmitted  in  adjusting  and  deciding  all  claims  for  loss  or  par- 
ticular average." 


4M  GARB  V.  AOTAL  fiXGBANGE.    B:  V.  1864. 


MUM^dfeA^MOik^Aai^b 


•  The  first  ooan€  of  the  deelamtion,  after  averring  the  making  of  tk^' 

Slicy,  &c.,  stated  that  the  ahip  with  the  goods  on  board  departed  frooft 
onte  Video  on  Uie  voyage,  and  daring  the  coBtinnance  of  the  risk,  by 
tempestuous  weather,  became  leaky,  and  was  damaged,  and  was  com« 
pelled  to  proceed  to  a  port  of  safety,  to  wit,  Maranham ;  that  she  was 
utAQA-]  there  found  unfit  to  proceed  *on  her  voyage,  and  that  it  became^ 
-J  necessary  to  abandon  the  voyage,  and  to  sell  the  ship  and  goods, 
atnd  they  were  accordingly  sold,  and  the  vessel  and  goods  were  wholly 
lost.  Averment  of  performance  of  all  conditions  precedent.  Breach,- 
non-payment  of  the  aiftount  insuredi.  There  were  also  the  common 
money  counts^ 

The  defendants  pleaded  to  the  first  count,  Not  guilty  by  statute  under 
their  special  Act,  upon  whidh  issue  was  joined.  As  to  the  residue  they 
brought  money  into  Court,  which  the  plaintifis  accepted  in  satisfaction. 

The  cause  came  on  to  be  tried,  before  Martin,  B.,  at  the  Spring  As- 
Biases,  1863,  at  Liverpool,  when  by  consent  a  verdict  was  found  for  the 
plaintiffs  for  the  amount  claimed^  leave  being  reserved  to  the  defendants 
to  move  on  anv  points. 

In  Easter  Term  following,  a  rule  nisi  was  obtained  by  the  defendants 
for  entering  a  nonsuit  or  reducing  the  damages  on  the  ground,  among 
others,  that  the  policy  was  free  from  average. 

The  parties  afterwards  stated  the  facts  in  a  special  case,  which  is  set 
out  in  the  preceding  case.(a) 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs 
were  entitled  to  recover  under  the  policy,  and  in  respect  of  both  ship 
and  cargo,  or  either,  and  which  of  them,  or  any  part  thereof. 

If  the  Court  should  be  of  opinion  in  favour  of  the  plaintiffs,  the  ver- 
dict was  to  stand  for  the  amount  of  the  average  loss  to  be  settled  as 
agreed.  If  the  plaintiffs  were  entitled  to  recover  only  in  respect  of  the 
ship,  or  only  in  respect  of  the  cargo,  the  verdict  was  to  be  entered  for 
the  plaintiffs  as  the  Court  should  think  proper.  The  average  loss  ia 
itiAQPi-]  either  case  to  be  settled  as  agreed.  If  the  *plain tiffs  were  not 
•J  entitled  to  recover  either  in  respect  of  the  ship  or  the  cargo,  a 
nonsuit  was  to  be  entered. 

The  case  was  argued  in  the  Court  of  Queen's  Bench  in  Michaelmas  . 
Term,  1863,  on  the  20th  November. 

Edward  Jamen  (  TT.  Potter  with  him),  for  the  plaintiffs. — ^The  only 
question  is,  whether  the  plaintiffs  can  recover  in  respect  of  a  partial 
loss :  this  depends  upon  the  written  words  introduced  into  the  printed 
form  of  the  policy,  ^'  free  from  all  average  or  claim  arising  from  jettison 
or  leakage  unless  consequent  upon  stranding,  sinking  or  fire."  The 
cargo,  consisting  of  guano,  which  is  not  a  memorandum  article,  was  lia- 
ble to  sustain  damage  by  sea  water ;  and  the  object  of  the  above  words 
was  to  provide  against  the  loss  of  the  guano  which  might  be  pumped  up 
with  the  leakage  water  or  thrown  overboard  on  account  of  its  being 
spoiled.  The  terms  ''jettison'^  and  'Meakage"  are  not  here  used  in 
their  ordinary  sense.  The  latter,  in  its  ordinary  sense,  means  injury 
from  the  leaking  of  the  vessel,  though  not  caused  by  tempestuous 
Weather ;  and  in  that  sense  cannot  be  applicable  to  a  cargo  of  guano. 
The  former  means  not  simply  the  throwing  overboard  of  a  portion  of 
the  guano  but  of  a  portion  of  the  guano,  corrupted  by  being  mixed  with' 

(a)  See  p.  iOS. 
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Water :  omne  majas  continet  in  se  itiniis.     '*  AretUge"  and  ^  claim  uris* 
iDg  from  jettison  or  leakage"  mean  the  aitme  thing. 

BreU  (Cohen  with  him),  for  the  defendants. — The  whole  scope  of  the 
policy  shows  that  the  only  object  of  the  clause  as  between  the  under- 
'Writers  and  the  assured  was  to  meet  the  ease  of  the  guano  being  dam- 
aged bj  bilge-water  from  the  ordinary  leakage  of  the  ship.     Questions* 
have  arisen  whether  such  damage  did  or  did  not  *come  within  r*4og 
**  average  loss/'  and  the  present  clause  was  insetted  to  prevent  '- 
the  litigation  which  often  arose  from  that  state  of  things.     The  inten- 
tion was  that  the  underwriters  shouM  not  be  liable  except  for  a  total 
loss,  and  that  they  should  be  able  to  protect  themselves  from  a  disputed 
claim  in  respect  of  this  description  of  cargo.     This  construction  gives^ 
^ect  to  all  the  words  in  the  clause  by  making  them  apply  to  different 
things ;  whereas  the  reading  suggested  on  the  other  side  makes  ^'  claim" 
and  "  average"  synonymous.     [Wightman,  J. — Could  the  plaintiffs 
have  recovered  if  those  words  had  not  been  inserted  ?]     If  the  damage 
arose  from  admitted  sea  peril  they  could ;  but  this  clause  was  introduced 
to  prevent  litigation  as  to  whether  the  loss  arose  from  such  or  not,  e.  g.y 
a  dispute  might  arise  whether  rough  weather  amounted  to  a  peril  of  the 
sea.     [Blackburn,  J. — That  is  a  controversy  of  fact.!     There  can  be 
no  jettison  consequent  upon  sinking.     [Blackburn,  J. — Suppose  the 
ship  sank  in  not  very  deep  water  and  was  raised,  the  loss  would  be  par-'- 
tial.     CocKBURN,  C.  J.-— How  is  leakage  consequent  upon  fire?     Leak-^ 
age  has  been  applied  to  an  escape  of  part  of  a  dry  cargo  which  is^ 
capable  of  becoming  liquid  by  the  access  of  water,  and  it  may  be 
applied  to  guano  becoming  moist  and  in  a  leaky  condition.     Jettison 
dearly  applies  to  the  cargo,  therefore  probably  leakage  does.]  ' 

Hdwccrd  James^  in  reply. — If  the  words  in  this  clause  are  used  inl' 
their  proper  sense  it  will  not  be  possible  to  give  effect  to  them  all. 
^*  Leakage"  cannot  mean  damage  to  the  shfp ;  for  there  will  be  bilge* 
water  in  the  normal  state  of  the  ship,  and  water  may  come  into  her 
without  leakage  from  shipping  a  sea;  in  which  case  pumping  would  be 
necessary  and  some  essential  particles  of  the  *guano  would  be  r^^q^ 
lost,  though  not  from  throwing  any  overboard.  [Blackburn,  ^ 
J.,  referred  to  Hills  v.  The  London  Assurance  Corporation,  5  M.  &  W. 
669.] 

Cockburn,  J. — It  is  very  doubtful  what  the  owners  of  the  goods  and 
the  underwriters  meant  by  the  language  used  in  this  policy.  Their  ob- 
ject  was,  as  Mr.  Brett  suggests,  to  prevent  disputes  arising  as  to  this 
commodity,  which  is  brought  over  in  large  quantities,  and  is  subject  to 
disintegration  by  the  access  of  sea  water ;  but  their  endeavour  to  ob- 
viate the  necessity  of  litigation  bus-  led  to  it.  If  punctuation  had  been 
employed,  two  commas  would  have  made  the  sense  clear,  but  in  the  ab- 
sence of  that  assistance  I  am  in  doubt  how  the  clause  ought  to  be  read. 
There  is,  however,  great  force  in  the  argument  that  the  words  *'  or  claim 
arising  from  jettison  or  leakage,"  &c.,  are  superfluous,  if  not  taken  as 
explaining  the  preceding  word  '^  average."  The  claim  arising  from  jet- 
tison or  leakage  is  '^average,"  and  it  was  unnecessary  to  put  in  those 
words  if  the  construction  contended  for  by  the  defendants  is  the  true 
one.  I  am  inclined  therefore  to  think,  that  the  true  reading  of  the 
policy,  putting  a  comma  after  the  word  '^  claim,"  is  this,  ^*  free  from  all 
average  or  claim,  arising  from  jettison  or  leakage,  unless  consequent 
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upon  stranding,  sinking,  or  fire,"  so  as  to  make  the  inrhole  description 
apply  to  the  words  ^^  average  or  claim/'  The  words  "  or  claim"  have 
been  introduced  to  enlarge  the  meaning  of  the  word  ^^  average"  in  case 
of  any  claim  arising  which  might  be  thought  not  to  fall  within  it. 

WiOHTMAN,  J.— It  appears  to  me  that  the  word  *^  claim"  was  intro* 
<*'4381  ^^^^^  ^^  abundanti  cautel&  to  include  ^everything  which  might 
-■  possibly  arise  from  jettison  or  leakage — there  mignt  be  a  claim 
as  well  as  average  for  a  loss  arising  from  either.  The  words  '^  arising 
from  jettison  or  leakage"  must  be  applicable  to  the  whole  of  the  earlier 
part  of  the  sentence,  so  that,  whether  the  loss  was  or  was  not  strictly 
an  average  loss^  in  either  case  if  it  arose  from  jettison  or  leakage  it  is  to 
be  excluded. 

Blackburn,  J. — ^Possibly  the  words  ''  or  claim"  were  introduced  to 
show  that  the  word  '^  average"  was  meant  to  be  used  in  an  extended 
sense,  not  merely  for  particular  average,  but  for  general  average.  Bat 
whatever  may  have  been  the  object  of  introducing  them,  there  could  be 
no  claim  capable  of  being  enforced  asainst  the  underwriters  which  would 
not  come  within  jthe  term  **  average :'  and  therefore  the  words  '^  or  claim 
arising  from  jettison  or  leakage*'  are  redundant,  unless  they  were  intro- 
duced to  show  that  the  word  '^  average"  was  restricted  to  average  arising 
from  jettison  or  leakage.  The  plaintiiTs  are  therefore  entitled  to  recover 
unless  the  loss  was  an  average  or  claim  arising  from  jettison  or  leakage, 
and  not  consequent  upon  stranding,  sinking  or  fire :  and  from  the  facts 
it  appears  that  the  loss  did  not  so  arise. 

Judgment  for  the  plaintiffs. 

Error  was  brought  on  this  judgment,  but  the  defendants  deeming  the 
case  concluded  by  the  preceding  one  of  Carr  v.  Montefiore,  ante,  p.  408^ 
declined  to  argue  it,  and  the  judgment  was  accordingly  afBrmed. 

Edward  JameB  (Milward  and  W.  Potter  with  him),  for  the  plaintiffs. 
H  (7.  J(meB^  Northern  Circuit,  and  Watkin  Williams  with  him),  for 
'  idants.  Judgment  afSrmed. 
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The  Middle  Lerel  Draiosge  CommiMioneri  were  empowered  and  directed  hj  sUtate  to  make 

a  eat,  and  malce  and  maintain  at  or  near  ita  opening  a  •laice  to  ezelnde  the  tidal  waters.    They 

were  tmsteee  for  a  public  purpoae,  and  acting  without  reward.    The  alniee  wai  properly  made, 

but  owing  to  the  abeenee  of  due  oare  and  akiU  in  the  perioni  employed  by  them  to  maintain 

it,  the  iluioe  bant,  whereby  the  tidal  waters  came  in  and  flooded  the  neighboaring  landi. 

There  was  no  proof  that  the  Commissioners  had  negligently  or  improperly  employed  unskilfal 

or  Incompetent  agents.    Held,  that  the  Commissioners  were  not  liable  to  an  action  at  the  sail 

ef  the  owners  of  the  neighbouring  lands :  per  Coekbam,  C.  J.,  and  Mellor,  J. ;  dissentienta 

filaekbam,  J. 

This  was  an  action  against  the  defendant,  as  clerk  to  the  Drainage 
Commissioners  for  carrying  into  execution  stat.  7  &  8  Vict.  c.  cvi.,  ^r 
3.  4  8.,  VOL.  y. — 16 
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improvine  the  drainage  and  navigation  of  The  Middle  Level  of  the 
Fens.    The  declaration,  dated  iJie  24th  (October,  1862,  alleged  that  the 

SlaintiiF  was  possessed  of  lands  in  the  parishes  of  Tilnej  All  Saints, 
'ilney  cum  Islington  and  Tilnev  St.  Laarence,  in  the  county  of  Norfolk, 
within  a  certain  district  called  Marshland  Fen,  and  that  by  the  said  Act 
it  was  enacted  that  the  Drainage  Commissioners  should  make  and  main- 
tain a  cut  for  conveying  the  water  from  the  Middle  Level  into  the  river 
Onse,  and  which  cut  should  commence  at  the  sixteen  feet  river,  about 
half  a  mile  above  the  lower  end  of  the  said  iriver,  and  ihould  terminate 
at  the  river  Ouse,  southward  of  a  sluice  called  the  Marshland  New 
Sluice,  and  the  bottom  of  the  cut  at  the  lower  end  thereof  should  not 
be  less  than  fifty  feet  in  width,  not  less  than  three  feet  below  the  datum 
line  of  the  several  plans  and  sections  of  the  cut  deposited  with  the  clerks 
of  the  peace  of  the  counties  of  Norfolk,  Cambridge,  Huntingdon  and 

*4411  ^^^  ^^'^  ^^  ^'y  ^  ^^^  ^^^  ^'^^  ^^  ^^  ^^^  should  be  made  with 
-'  gradient  and  proper  slopes  from  the  bottom  thereof  to  the  surface 

of  the  land,  and  the  Drunage  Commissioners  should  also,  where  neces* 
sary,  make  and  maintain  in  a  substantial  manner,  a  bank  on  each  side 
of  the  cut,  with  front  and  back  forelands  thereto ;  and  each  of  the 
banks  should  be  constructed  with  a  good  and  sufiicient  puddle  clay  wall 
in  or  near  the  centre  thereof^  of  a  proper  depth,  width,  height  and 
dimensions,  and  so  as  eiTectually  to  deiend  the  lands  lying  on  each  side 
of  the  drain  from  the  passage  of  the  water  through  the  bank  at  all  times, 
and  the  puddle  wall  and  banks  should  be  so  formed  and  maintained  as 
effectually  to  prevent  the  water  of  the  cut  from  passing  over  or  making 
through  the  same  into  any  of  the  adjoining  lands ;  and  that  by  the  said 
Act  it  was  further  enacted  that  the  Drainage  Commissioners  ahoald  make 
and  maintain  a  good  and  substantial  sluice  of  brick  and  stone  at  or  near 
the  entrance  of  the  cut  into  the  river  Ouse,  with  two  or  three  openings, 
the  waterways  of  which  should  not  altogether  be  lees  than  fifty  feet, 
and  with  doors  to  each  of  the  openings  of  sufficient  beight  to  exclude 
the  tidal  waters,  and  the  sill  sluice  should  be  placed  not  ]eas  €tmn  six 
feet  below  the  aforesaid  datum  litie  in  the  Act  mentvoned ;  and  that  after 
the  passing  of  the  said  Act  the  Drainage  OommiseionerB  did  make  a  cat 
for  the  purpose  aforesaid^  eommencinff  and  terminating  as  by  the  Act  is 
directed  (to  wit)  in  and  through  Marsnland  Fen  aforesaid,  and  did  also 
make  a  sluice  of  brick  and  stone  at  or  near  the  entrance  of  the  said  cot 
into  the  river  Ouse :  Yet  the  Drainage  Commissioners  so  carelessly, 
negligently,  unskilfully,  and  IrrongfiiUv  cohducted  themselves  in  and 
about  making  and  maintaining  the  cut,  banks  and  walls  thereof,  and  in 
^AAoi  ^^^  about  making  and  maintaining  *the  said  sluice  good  and 
-'  substantial,  that  by  means  of  such  their  careless,  negligent,  un- 
skilful, wrongful  and  improper  conduct  the  tidal  waters  burst,  ran  and 
broke  througn  the  sluice  and  into  the  out,  and  broke  down  and  passed 
over  and  through  the  banks  of  the  cut  into  Marriibmd  Fen  and  over- 
flowed and 'Sttbmef^ged  the  SBtne  and  the  lands  of  the  {Mntiff;  and  by 
l*eason  of  the  premises  the  plaintiff,  who  then  was  seised  in  his  demesne 
as  of  fee  in  certain  part  of  the  lands,  and  possessed  for  an  unexpired 
term  of  years  of  certain  otker  part  of  the  lands^  net  only  was  and  hf% 
lone  space  of  time  would  be  expelled  from  and  deprived  of  the  use  ef  Us 
lands,  but  certain  crops  then  on  die  lands  were  destroyed,  and  the  plain- 
tiff lost  the  gains  which  otherwise  ke  weidd  kave  aiade  tsf  the  same^  and 
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"also  by  reason  of  the  premises  the  lands  of  the  plaintiff  became  satfk- 
rated  with  the  waters  of  the  sea^  atid  made  unfit  for  bearing  crops,  atid 
the  fertility  of  the  same  has  been  destroyed:  claim,  40002. 

Pleas.  Fii^.  That  the  Drainage  Commissioners  wei'e  not  gnilty. 

Second.  That  the  plaintiff  was  not  aeised  or  possessed  as  alleged* 

Issue  on  both  pleas. 

On  the  trial,  before  Erie,  C.  J.,  at  the  Norfolk  Spring  Assiifes  of 
1863,  the  following  facts  were  prored. 

The  defendants,  the  Middle  Level  Drainage  Commissioners,  were  con- 
stituted by  stats.  50  G.  8,  c.  125  (local  and  personal),  and  7  &  8  Vict. 
't.  cvi. 

The  cut  and  sluice  mentioned  in  the  declaration,  and  directed  to  be 
made  by  the  lS7th  and  188th  sections  respectively  of  stat.  7  &  8  Vict. 
c.  cvi.,  were  made  from  the  designs  and  under  the  superintendence  of 
the  late  Mr.  Walker,  an  eminent  civil  engineer,  and  completed  in  c^aao 
*1848 ;  and  from  that  time  until  the  present  the  cut  had  been  ^ 
used  as  the  channel  for  conveying  the  waters  firom  the  Middle  Level 
into  the  river  Case,  and  thence  by  the  Ouse  to  the  sea. 

The  Commissioners  contracted  for  the  making  of  a  puddle  Vail  loh 
the  banks  of  the  cut  in  the  very  terms  of  stat.  7  &  8  Vict.  c.  cVi. 

The  cut  passes  right  through  Marshland  to  the  river  Ouse,  which  ft 
enters  at  the  above  Ne%  Sluice,  but  Marshland  is  not  drained  by  the 
^cut,  and  it  has,  and  for  a  long  time  has  had,  a  system  of  drainage  of  its 
own  (except  as  hereinafter  stated),  wholly  separate  and  distinct  from 
that  of  the  Middle  Level,  but  it  drains  into  the  Ouse.  In  pursuance  of 
stat.  7  &  8  Vict.  c.  cvi.,  s.  170,  certain  lands  in  WSggenhall,  consisting 
of  about  300  acre»,  within  Marshland,  have  been  from  the  opening  of 
the  cut,  and  ttill  are,  drained  by  the  same. 

Marshland  contains  about  40,000  acres,  and  extends  from  the  Middle 
Level  to  the  river  Ouse. 

The  plaintiff  is  an  owner  and  occupier  of  lands  in  Marshland,  adjoin- 
ingjto  the  cut. 

From  the  completion  of  the  works  in  1848  till  bfter  the  fiiiltire  of  the 
sluice  after  mentioned*,  William  Bond  was  the  isluicekceper  at  a  salary 
of  502.  k  yeaV,  with  a  house  and  garden,  And  the  only  person  who  lived 
at  the  sluice.  Previously  to  having  the  charge  of  this  sluice  he  had 
been  sluicekeeper  at  the  Tongs  Slniee,  the  outlet  of  the  cut  through 
Marshland,  by  which  the  Middre  Level  drained  pi'evious  t6  the  making 
of  the  cut  in  the  declaration  mentioned.  He  was  brought  up  with  his 
father  who  was  a  sluicekeeper,  and  his  whole  life  had  been  spent  in  such 
Work.  He  had  to  enter  in  a  book  the  height  of  high  ^nd  low  water  at 
eveVy  tide  as  *dendted  by  the  gauges  fixed  at  the  slUiCe,  and  ft  r^AAA 
was  his  duty,  if  he  observe  anything  unusual,  to  report  Vt  to  ^ 
the  superintendent  oi*  resident  engin'eer  6f  the  OomtnlSbiohers,  ih  order 
that  he  might  inspect  the  matter  and  do  what  wa^  necessary  to  keep 
everything  in  proper  order.  From  1858  until  after  the  fall  of  the  sluice 
Itobert  Lnnn  was  the  superihtehdent  or  res*id^t  engin'eer  of  this  works 
t>f  the  Gommissiofiers,  atid  lived  at  Mi^rcfa.  whtch  i6  abo\it  the  centra  of 
the  Middle  Level  district,  and  is  ib6ut  16  tt^ilel  distant  from  the  sluice. 
He  had  not  gone  through  a  regular  scientific  'education,  but  before  hib 
appointment  had  had  considerable  experience  in  en-^neeri^g  Vorks,  and 
.had  been  concerned  iii  the  constnifctioh  t>{  the  cat^  b»nk6  and  bridges  as 
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agent  to  Mr.  Thornbarj,  the  contractor  for  makine  the  same,  and  had 
also  superintended  those  branches  of  the  works  for  Mr.  Thornbury  from 
their  commencement  in  1845  till  their  completion  in  1848.  He  was 
sole  superintendent  of  the  works  of  the  Middle  Level,  which  are  very 
extensive.  He  had  not  the  custody  of  the  drawings  of  the  sluice,  which 
were  retained  by  the  principal  engineer,  Mr.  Walker,  and  which  Lunn 
in  fact  saw  for  the  first  time  at  his  own  request  at  Mr.  Walker's  office 
in  London  on  the  2d  May,  1862,  he  having  gone  there  to  consult  Mr. 
Walker  as  to  the  dangerous  state  in  which  the  sluice  then  was.  Bond 
and  Lunn  were  examined  as  witnesses  for  the  Commissioners.  Mr. 
Walker  and  his  partner,  Mr.  Cooper,  continued  to  be  the  principal 
engineers  of  the  defendants  until  two  or  three  weeks  before  the  2d 
May,  1862,  when,  in  consequence  of  the  then  recent  sudden  death  of  Mr. 
Cooper  and  his  own  advanced  years,  Mr.  Walker  expressed  a  wish  to 
iftAAiri  retire,  and  before  the  *2d  May  Mr.  Hawkshaw  had  been  applied 
^  to,  to  succeed  Mr.  Walker  as  principal  engineer. 

In  March,  1862,  symptoms  appeared  near  the  sluice  which  although 
at  the  time  they  did  not  appear  to  Lunn,  whose  attentionwas  called  there- 
to by  Bond,  to  be  of  any  material  importance,  yet  were  subsequently 
ascertained  to  indicate  danger  to  the  sluice.  Lunn  did  what  he  thought 
was  required,  and  on  the  '2d  May  conferred  with  Mr.  Walker  thereon, 
and  on  the  4th  May  the  sluice  gave  way.  The  tidal  waters  from  the 
river  Ouse  thereupon  flowed  up  the  cut,  and  on  the  12th  May  the  waters 
in  the  cut  overflowed  and  made  a  breach  in  the  west  bank  of  the  cut, 
whereby  the  lands  of  plaintifi*  were  overflowed  and  damaged.  On  the 
2d  May  Lunn  consulted  Mr.  Walker  as  above  stated,  but  no  communi- 
cation was  made  to  the  Commissioners  of  any  damage  or  appreheneion 
of  danger  to  the  sluice,  nor  to  their  clerk,  until  six  o'clock  of  the  even- 
ing of  the  4th  May,  when  a  letter  was  sent  by  Lunn  to  the  clerk  about 
three  hours  before  the  sluice  gave  way,  and  it  was  then  too  late  to  pre- 
vent the  blowing  up  of  the  sluice.  On  the  following  morning  the  Com- 
missioners consulted  Mr.  Walker,  Mr.  Hawkshaw,  and  other  eminent 
engineers,  and  about  the  middle  of  the  same  day  gave  authority  to  Mr. 
Hawkshaw  to  take  such  steps,  and  exeoute  such  works  as  he  should 
deem  necessary  to  prevent  the  tide  from  flowing  into  Marshland  and 
prevent  injury  to  the  country  generally,  regardless  of  expense,  and 
Mr.  Hawkshaw  accordingly  took  steps  for  that  purpose. 

The  waters  from  the  Middle  Level  passing  along  the  cut  had  not, 
from  the  making  of  the  cut  until  the  12th  May,  gone  over  the  banks  of 
the  cut. 

*±S(n       ^^^  funds  of  the  Commissioners  are  derived  under  *stat8.  7  k 
*'*''J  8  Vict.  c.  cvi.  ss.  182,  188,  188,  204,  205,  220,  231,  285,  237, 
and  11  k  12  Vict.  c.  civ.,  ss.  27,  28,  29,  and  48. 

The  borrowing  powers  of  the  Commissioners  have  been  fully  exer- 
cised, and  the  whole  of  the  mortgages  remain  still  undischarged,  and  at 
the  time  of  the  trial  the  Commissioners  had  no  surplus  funds. 

It  was  agreed  that  a  pamphlet  containing  the  summing  up  of  Erie,  C.  X« 
a  certain  map  of  the  lands  inundated,  a  plan  of  the  Bedford  Level,  and 
the  statutes  22  6.  2,  c.  16 ;  7  &  8  Vict.  o.  cvi.,  and  the  Acts  therein 
cited  or  referred  to ;  11  &  12  Vict.  c.  civ.,  and  25  &  26  Vict.  c.  dxxxviii., 
might  be  referred  to. 

The  Lord  Chief  Justice  reserving  leave  to  the  defendant^  if  necessaryi 
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to  move  the  Court  to  enter  the  verdict  for  him,  left  the  following  four 
qaestions  to  the  jury :  Was  damage  caused  to  the  plaintiff  by  the  ab- 
sence of  due  care  and  skill  on  the  part  of  the  Commissioners ;  first,  in 
respect  of  the  making  of  the  sluice ;  secondly,  in  respect  of  the  main- 
taining of  the  sluice ;  thirdly,  in  respect  of  providing  remedies  against 
mischief  after  the  sluice  was  destroyed ;  and,  fourthly,  was  damage 
caused  to  the  plaintiff  by  reason  that  no  puddle  clay  wall  was  made 
along  each  of  the  banks  of  the  cut  ?  The  jury  answered  the  first  ques- 
tion in  the  negative  in  favour  of  the  defendant,  and  the  other  three 
qaestions  in  the  affirmative  in  favour  of  the  plaintiff.  The  verdict  was 
accordingly  entered  for  the  plaintiff. 

In  Easter  Term,  1863,  the  defendant,  in  pursuance  of  this  leave, 
obtained  a  rule  to  enter  a  verdict  for  himself,  on  the  ground  that  the 
action  was  not  maintainable,  because,  the  Drainage  Commissioners  being 
a  public  body  and  bound  to  discharge  public  duties  without  reward,  and 
the  Acts  of  Parliament  providing  no  funds  to  meet  such  *a  de-  rmAA^ 
mand  as  was  made  in  this  action,  they  were  not  responsible  for  ^ 
the  negligence  of  engineers,  contractors,  officers,  or  .servants  whom  they 
might  employ. 

The  statutes  bearing  on  this  case  were,  the  22  G.  2,  c.  16,  50  G.  8, 
c  125  (local  and  personal),  ss.  18,  80,  38,  7  &  8  Vict.  c.  cvi.  ss.  19,  20, 
21,  22,  137,  188,  182,  183,  188,  204,  205,  217,  220,  231,  235,  287, 
239,  and  the  statutes  therein  recited  or  referred  to,  11  &  12  Vict.  c. 
civ.,  25  &  26  Vict.  c.  clxzxviii. 

The  case  was  argued  in  Michaelmas  Terra,  1863,  but,  in  consequence 
of  the  decease  of  nightman,  J.,  before  judgment  was  given,  it  was  re* 
argued  in  Hilary  Term,  1864,  January  21st,  25th  and  28th,  before 
CocKBUBN,  C.  J.,  Blackburn  and  Mellor,  JJ. 

Keane^  Douglas  Brown  and  Phear  showed  cause,  and  Sir  Fitzroy 
Kelltfy  O'MaUeyj  Metcalfe  and  /2.  M,  Newton  were  heard  in  support  of 
the  rule. 

The  following  authorities  were  cited  in  the  course  of  the  argument. 

The  Mayor  of  Lynn  v.  Turner,  Cowp.  86;  Whitfield  v.  Lord  Le 
Despencer,  Id.  754 ;  The  British  Cast  Plate  Company  v.  Meredith,  4 
T.  R.  794 ;  Sutton  v.  Clark,  6  Taunt.  29 ;  Harris  v.  Baker,  4  M.  &  S. 
27 ;  Boulton  v.  Crowther,  2  B.  &  C.  703  (E.  C.  L.  R.  voL  9) ;  Rex  v. 
The  Inhabitants  of  Liverpool,  7  Id.  61  (E.  C.  L.  B.  vol.  14) ;  Rex  v. 
The  Trustees  of  The  Weaver  Navigation,  Id.  70,  note  (c) ;  Rex  v. 
Antrobus,  2  A.  i  E.  788  (E.  C.  L.  R.  vol.  29) ;  The  Mayor  of  Lyme 
Regis  r,  Henley,  8  B.  &  Ad.  77 ;  The  Governor  of  the  Bristol  Poor  v. 
Wait,  5  A.  &  E.  1  (E.  C.  L.  R.  vol.  28) ;  Reg.  v.  The  Mayor  of  Liver- 
pool,  9  Id.  435  (E.  C.  L.  R.  vol.  86>;  Reg.  v.  The  Guardians  of  the 
Wallingford  Union,  10  Id.  259;  Parnaby  v.  The  ^Lancaster  Canal  r^^^o 
Company,  11  Id.  223  (E.  C.  L.  R.  vol.  39);  Reg.  v.  The  L  ^^^ 
Inhabitants  of  Exminster,  12  Id.  2  (E.  C.  L.  R.  vol.  40);  Reg.  v.  Bad- 
cock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  63) ;  Allen  v.  Hay  ward,  7  Id.  960 
(E.  C.  L.  R.  vol.  53) ;  Reg.  v.  The  Norfolk  Commissioners  of  Sewers, 
15  Id.  549  (E.  C.  L.  R.  vol.  69) ;  Reg.  v.  The  Harrowgate  Commis- 
sioners.  Id.  1012 ;  Birkenhead  Docks  Trustees  v.  The  Birkenhead  Over- 
Beers,  2  E.  &  B.  148  (E.  C.  L.  R.  vol.  75) ;  Ward  v.  Lee,  7  Id.  426 
H.  C.  L.  R.  vol.  90) ;  The  Southampton  and  Itchin  Bridge  Company  v. 

he  Local  Board  of  Health  of  Southampton,  8  Id.  801  (E.  C.  L.  B.  vol. 
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92) ;  Brine  v.  The  Grqat  TVestern  Railway  Company,  2  B.  &  S.  402 
(E.  C.  L.  R.  vol  106) ;  Hartnall  r.  The  Ryde  Commissioners,  4  Id.  361 
(E.  C.  L.  R.  vol.  116) ;  Humphreys  v,  Mears,  1  M.  &  R.  187 ;  Hall  v. 
Smith,  2  Bing.  156  (E.  C.  L.  R.  vol.  69);  Alston  v.  Scal^,  9  Id.  3 
(E.  C.  L.  R.  vol.  23) ;  Pallister  v.  The  Mayor  of  Gravesend,  9  C.  B. 
774  (E,  C.  L.  R.  vol.  67);  Kendall  v.  King,  17  Id.  488  (E.  C.  L.  R. 
vol.  84);  Pickard  t;.  Smith,  10  C.  B.  N.  S.  470  (E.  C.  L.  R.  vol.  100); 
Whitehouse  v.  Fellowes,  Id.  765 ;  Clothier  v.  Webster,  12  Id.  790  (E. 
C.  L.  R.  vol.  104);  Holliday  v.  St.  Leonard's,  Shoreditch,  11  Id.  192 
(B.  C.  L.  R.  vol.  103) ;  Metcalfe  v.  Hetherineton,  11  Exch.  257,  in 
error,  5  H.  &  N.  719 ;  Scott  v.  The  Mayor  of  Manchester,  1  H.  &  N. 
69,  in  error,  2  Id.  204 ;  Gibbs  v.  The  Trustees  of  the  Liverpool  Docks, 
8  H.  &  N.  164 ;  Manley  v.  The  St.  Helen's  Canal  and  Railway  Com- 
pany, 2  Id.  840;  Ruck  v.  Williams,  3  Id.  308;  Hole  r.  The  Sitting- 
Dourne  Railway  Company,  6  Id.  488;  The  Mersey  Docks  Board  v. 
Penhallow,  7  Id.  329;  Yoking  v.  Davis,  7  Id.  760;  Bagnall  v.  The 
London  and  North  Western  Railway  Company,  1  H.  &  C.  544 ;  Bush 
V.  Martin,  2  Id.  311;  Duncan  v.  Findlater,  6  CI.  &  F.  894;  Ferguson 
V.  The  Earl  of  Kinnoul,  9  Id.  251 ;  The  FeofiFees  of  Heriot's  Hospital 
V.  Ross,  12  Id.  507 ;  The  Great  Western  Railway  Company  of  Canada 
V.  Braid,  1  ^^oo.  P.  C.  C.  N.  S.  101 ;  Meek  v.  The  Whitechapel  Board 
of  Works,.  2  F.  k  F.  144^  Cur.  adv.  vuU. 

The  Judgea,  diffei:ing  in  opiniop,  now  proceeded  to  give  judgment 
separately. 

Mellor,  J.— rThe  defendant  in  thia  case  was.  the  clerk  to  the  Com- 
missioners for  carrying  into  executioix  stat.  7  &  8  Vict.  c.  cvi.,  being 
*'An  Act  for  improving  tha  drainage  and  navigation  of  The  Middle 
Level  of  the  Fens."  The  plaintiff  was  the  proprietor  of  lands  which 
^ere  submerged  and  damaged  by  an  inundation  of  the  tidal  waters  of 
the  sea,  occasioned  by  the  failure  of  certain  works  made  and  erected  by 
the  Commissioners  under  the  provisions  of  the  Act  above  mentioned. 

The  cause  was  tried  before  Lord  Chief  Justice  Erie  at  Norwich.  The 
jury,  in  answer  to  questions  put  to  them  by  the  learned  Judge,  found 
that  the  plaintiffs  had  sustained  danjiage ;  in  the  first  place  by  the  ab- 
sence of  due  care  and  skill  on  the  part  of  the  Commissioners  in  respect 
of  the  niaintaining  of  a  certain  sluice  ejected  by  the  Commissioners;  in 
the  second  place,  by  the  absence  of  sucli  due  care  and  skill  in  not  pro- 
viding remedies  against  mischief  after  the  sluice  was  destroyed ;  and  in 
the  tUrd  place*  by  reason  that  the  puddle  clay  wall  was  not  made. 

And  th,e  question  is  whether  or  not,  upon  these  findings  of  the  jury, 
in  connection,  with  the  evidence  given  in  the  case,  and  the  summing  up 
of  the  Judge,  the  Commissioners  are  liable  for  the  negligence  and  im- 
*Sf\(r\  P^op®^  conduct  *of  the  contractors,  agents,  and  servants  cm- 
J  ployed  by  them  to  make  and  maintain  the  works  which  they  were 
authorized  and  required  to  cpnstru^ct  ''and  maintain"  under  the  provi- 
sions of  th«  above-mentioned  Act.;  there  being  no  finding  by  the  jury 
that  the  Commissioners  hacjl  negligently,  of  improperly  employed  unskilful 
or  incompetent  contractors,  or  agents  in  ^he.  makjng  or  maintaining  of 
such  wprKs,  or  ha4  any  notice  or  knowledge  that  the  banks  referred  to 
in  the  187th  septipn  of  the  Act  had  been  cbp^tirqcted  without  a  puddle 
clay  wall  in  or  neaj:  thie.  CjBntre  thereof,  as  required  by  that  sectiop. 

Upo;i  the  best  considicration,  whic}i  I  have,  been  able  to  give  to  tlii& 
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caae,  I  un  of  opinioiii  that  the  Gomtnissioner^  being' tnw4)M»<fap  paUie^ 
purposes,  and  acting  ^iihoat  reward,  and  deriving'  no  toUe^  or  ppofitsr 
from  the  work^  so  made  and  executed,  nor  posaesaing-  any  neana  of 
raising  funds,  except  for  the  specific  objeota  of  the  Act,  are  not  liable; 
in  this  action.  I  do  not  den;  that  trustees  or  Commissioners  acting  fof 
public  purposes  without  reward  and  without  income,  may  render  them* 
selves  individually  liable  if  they  exceed  or  abuse  their  powers ;  nor  da 

1  dispute  that  they  may  render  themselves  liable  in  their  representative 
character,  Sutton  v.  Clarke,  6  Taunt.  29  (E.  C.  L.  IL  vol.  1),  Boulton  v* 
Growther,  2  B.  &  G.  703,  709-11  (E.  G.  L.  R.  vol.  9),  Hall  v.  Smith, 

2  Bing.  156  (E.  G.  L.  R.  vol.  9),  by  acts  op  defaulta  negligently  coa»>. 
mitted  or  made  under  their  direct  orders  or  with  their  direct  sanction^ 
in  cases  in  which  they  have  the  power  of  reimbursing  themselyea 
out  of  rates  or  otherwise ;  but  I  doubt  whether  all  the  cases  in  which 
it  has  been  decided  that  trustees  or  Gommissionera  may  so  become 
liable  in  the  absence  of  any  such  power  of  reimborsement  can  be  recon- 
ciled with  the  authorities  by  which  I  consider  "^myself  bound.  ^414^1 
Each  case  must  depend  upon  the  particular  provisions  of  the  ^ 
statute  under  which  Commissioners  or  trustees  are  empowered  to  act,  but 
it  never  could,  aa  it  appears  to  me,  have  been  contemplated  by  the 
Legislature  that  a  body  of  Gommissionera  gratuitously  acting*  in  the 
execution  of  a  public  trust,  should  be  liable  in  an  action  fbr  the  inconi<> 
petence  or  want  of  skill  of  contractora  and  agents,  whom  in  the  very 
nature  of  things  they  were  obliged  to  employ,  and  whom  they  employed 
honestly  believing  them  to  be  competent  and  skilftil  without  at  the  same 
time  making  provision  for  enabling  them  to  raise  flinda  to  answer  claims 
arising  from  the  employment  of  such  contractors  or  agents. 

The  duty  imposed  upon  the  Commissioners  in  this  case  was  not  only 
to  make  but  also  to  ''  maintain"  the  works,  and  if  that  was  an  absolute 
duty  incumbent  upon  them  under  all  circumstances,  they  have  failed  in . 
the  performance  of  it ;  but  such  failure  was  not  owing  to  any  negligence 
or  unskilfuless  on  their  part,  and  was  simply  due  to  the  negligence  and. 
unskilfulness  of  the  contractors  and  agents  whom  they  employed  belieif?» 
ing  them  to  be  competent  and  skilful. 

The  words  of  the  section  which  indpose  the  duty  must  have  a  reasonar 
ble  interpretation  in  connection  with  the  scope  and  objeot  of  the  Act, 
and  the  constitution  of  the  body  of  Commissioners  who  were  authorized 
to  carry  its  provisions  into  effect. 

It  could  not  have  been  supposed  that  the  Commissioners  could  make 
or  maintain  the  works  in  question  otherwise  than  by  the  employment  of 
contractors  and  agents ;  and  the  real  obligation  resting  upon  them,  as 
it  appears  to  me,  was  bon&  fide  to  employ  such  contractors  and  agents  afl^. 
they  believed  to  be  skilful  and  competent.     *^Had  it  been  in-  r^^co 
tended  to  impose  upon  them  the  duty  of  maintaining  the  works  ^ 
in  any  other  sense,  I  should  have  expected  to  have  found  in  the  ^t . 
Bome  provision  for  levying  rates  to  meet  the  possible  consequences  o{' 
&ilare.     I  can  find  no  such  provisions,  and  I  am  driven  to  the  conclur. 
Bion  that  the  duty  imposed  upon  the  Commissioners  by  the  Legislature, 
^as  not  an  absolute  duty  to  maintain  the  works  under  all  contingencies,, 
but  merely  to  take  reasonable  measures  and  to  exercise  due  care  andi^ 
skill  in  appointing  proper  agents  and  contractors  for  that  purpose* 
%ero  are  cases,  such  as  The  Southampton  and  Itchin. Bridge  Company. 
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t\  The  Local  Board  of  Health  of  Southampton,  8  E.  &;  B.  801  (E.  C. 

L.  R.  vol.  92),  in  which  Commissioners  have  been  held  liable  in  their 
representative  character  for  actual  negligence  admitted  on  the  record, 
without  it  also  appearing  that  they  had  funds  out  of  which  they  could 
reimburse  themselves  in  respect  of  damages  and  costs;  but  in  the  case 
of  Ruck  V.  Williams,  8  H.  &  N.  808,  which  followed  and  professed  to 
be  in  great  measure  governed  by  it,  it  appears  to  have  been  assumed  by 
some  of  the  Judges  mat  in  each  case  the  Commissioners  had  the  means 
of  reimbursing  themselves  out  of  rates ;  and  it  is  to  be  observed  that  in 
The  Southampton  and  Itchin  Bridge  Company  v.  The  Local  Board  of 
Health  of  Southampton,  Lord  Campbell  and  Wightman,  J.,  rely  upon 
sect.  139  of  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63,  which 
empowered  the  Board  to  tender  amends  as  implying  that  an  action  might 
be  maintained  against  the  Board  *'  for  a  wrong." 

The  cases  on  this  subject  are  not  all  easily  reconcilable,  but  those 
which  establish  the  liability  of  trustees  or  Commissioners  acting  gratui- 
tously in  the  execution  of  a  public  trust  may  be  classed  as  follows: — 
*4531  ^'^^^^7-  Cases  *of  individual  liability  where  trustees  or  Commis- 
-■  sioners  have  exceeded  or  abused  their  powers.  Secondly.  Cases 
in  which  the  duty  or  obligation  imposed  upon  such  trustees  or  Commis- 
sioners has  been  violated  by  reason  of  directions  or  orders  given  b j  them 
for  the  doing  of  the  very  acts  from  which  damage  to  others  has  resulted. 
Thirdly.  Cases  of  Commissioners,  trustees,  or  corporations  authorized 
to  construct  or  maintain  works  for  trading,  or  the  like  profitable  pur- 
poses ;  such  as  dock  trustees,  corporations  acting  as  proprietors  of  gas 
or  water  works,  and  the  like ;  in  which  cases,  although  they  may  act 
without  reward,  yet  the  object  of  their  incorporation  or  constitution 
is  to  make  and  maintain  works  yielding  profitable  returns,  either  by 
tolls  and  dues  or  payment  for  services  rendered,  and  in  their  very  nature 
are  mere  substitutions  on  a  large  scale  for  individual  enterprise. 

There  is  really  no  sound  distinction  between  such  bodies  and  ordinary 
trading  corporations,  such  as  railway  and  canal  Companies,  banking 
Companies,  market  Companies,  &c.  It  is  true  that,  in  cases  like  Gibbs 
V.  The  Trustees  of  the  Liverpool  Docks,  3  H.  &  K.  164,  and  The  Mer- 
sey Docks  Board  t*.  Penhallow,  7  H.  &  N.  829,  the  trustees,  although 
receiving  tolls  and  dues  for  the  use  of  their  works,  were  themselves 
unsalaried,  and  the  surplus  of  the  profits  earned  from  time  to  time  was 
paid  over  to  public  objects ;  still  they  were  constituted  or  incorporated 
for  the  very  purpose  of  earning  profits,  by  the  use  which  was  to  be 
made  of  their  works.  To  the  extent  of  their  earnings  from  the  works 
so  made  and  maintained  it  would  have  been  highly  impolitic  to  exempt 
'*^4541  ^^^^  ^''^^  ^  liability  to  which  all  individual  '''owners  of  similar 
^  works  are  subject ;  they  kept  open  their  dock  to  the  trading  pub- 
lic for  reward  when  it  was  in  a  dangerous  condition,  and  inasmuch  as 
they  had  the  means  of  knowledge  that  it  was  so,  and  took  no  measures 
to  obviate  the  danger,  the  maxim,  "  respondeat  superior,"  was  properly 
applicable  to  such  a  case.  The  Mersey  Docks  Board  v.  Penhallow  does 
not  govern  the  present  case,  which  falls  within  the  reasoning  of  Hall  v. 
Smith,  2  Bing.  166  (E.  C.  L.  R.  vol.  9) ;  Duncan  v.  Findlater,  6  CI.  4 

F.  894;  Holliday  v.  St.  Leonard's,  Shoreditch,  11  C,  B.  N.  S.  192  (E. 

G.  L.  R.  vol.  108),  and  other  similar  authorities.     The  Commissioners 
k^  are  authorised  for  public  objects  to  erect  and  maintain  great  works 
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of  drainage  and  navigation.  They  derive  no  other  profits  from  the  exe*' 
cation  and  maintenance  of  the  works  than  a  share  in  the  beneficial 
resalts  anticipated  therefrom.  The  funds  for  their  construction  and 
maintenance  are  raised  by  rates  imposed  upon  the  districts  supposed  to 
he  benefited  thereby^  but  no  business  is  authorized  to  be  carried  on  for 

Srofit,  nor  are  any  tolls  authorized  to  be  taken  for  any  use  of  the  works, 
'he  object  is  public,  although  the  direct  benefit  is  local.  It  is  not  in 
any  respect  analogous  to  trading,  or  carrying,  or  afibrding  dock  accom- 
modation for  profit.  The  Commissioners  have  no  property  except  such 
as  is  strictly  incident  to  the  machinery  for  making  and  maintaining  the 
works  and  raising  the  necessary  rates,  and  they  have  no  power  to  levy 
a  rate  for  any  other  purpose^  In  trading  and  profit-earning  corporations 
it  is  reasonable  that  the  funds  to  be  earned  should  be  applicable  to  all' 
the  conseqiiences  of  their  business,  but  here  the  only  funds  authorized 
to  be  raised  are  strictly  '''limited  to  the  construction  and  mainte-  r^t^/rr 
nance  of  the  works.  This  appears  to  me  to  amount  to  a  strong  ^ 
indication  that  it  was  never  contemplated  by  the  Legislature  that  the 
Commissioners  were  to  be  liable  under  circumstances  like  the  present*' 
Most  of  the  cases  on  this  subject  were  reviewed  by  the  Court  of  Common 
Pleas  in  HoUiday  v.  St.  Leonard's,  Shoreditch,  11  C.  B.  N.  S.  192  (E. 
0.  L.  R.  vol.  103),  in  which  Byles,  J.,  who  tried  the  cause  of  White* 
house  V.  Fellowes,  10  C.  B.  N.  S.  765  (E.  C.  L.  R.  vol.  100),  so  much 
pressed  in  the  argument  before  us,  explains  at  p.  208,  that  in  that  case 
^^  the  defendants  were  personally  cognisant  of  and  parties  to  the  works 
which  caused  the  injury,"  and  so  distinguished  it  from  the  case  under 
consideration.  It  is  not  necessary  for  me  to  examine  the  authorities  in 
detail,  but  it  will  be  found  that  all  those  which,  establish  the  liability  of 
trustees,  commissioners,  or  persons  clothed  with  the  gratuitous  execution 
of  a  public  trust,  are  included  in  one  or  other  of  the  classes  above 
referred  to.  As  was  said  by  Lord  Cottenham,  in  the  case  of  Duncan 
V.  Findlater,  6  CI.  &  F.  894,  p.  908,  **  Cases  may  possibly  be  supposed 
in  which  the  funds  raised  by  a  statute  would  be  liable  for  acts  dono 
strictly  in  pursuance  of  the  directions  of  that  statute,  but  none  in  which 
Buch  funds  would  be  liable  for  acts  done  without  the  authority  of  the 
statute." 

It  was  however  strenuously  contended  on  the  part  of  the  plaintiff  that, 
although  a  judgment  in  his  favour  might  be  fruitless,  owing  to  the  absence 
of  any  funds  out  of  which  it  could  be  satisfied,  or  the  means  of  raising 
any,  that  he  was  nevertheless  entitled  to  such  judgment;  and  he  argued 
that  various  provisions  of  stat.  7  &  8  Vict.  c.  cvi.. showed  it  was  con- 
templated that  actions  might  be  brought  against  the  Commissioners  for 
acts,  &c.,  *done  by  ihem;  and  expressly  exempted  them  from  ri^Af^^ 
personal  liability,  except  in  cases  of  ^^  wilful  neglect  or  default,"  ^ 
and  in  all  other  actions  or  suits  directed  that  executions  on  any  judg- 
ment or  decree  should  be  executed  against  the  goods  and  chattels  of  tho 
Commissioners  belonging  to  them  by  virtue  of  their  office.  There  may 
be  cases  in  which,  although  there  are  no  existing  funds  or  means  of 
raising  any  to  satisfy  a  judgment,  it  is  no  answer  to  an  action  brought 
on  a  deed  or  contract  expressly  authorized  to  be  entered  into  or  for  an 
act  within  the  scope  of  the  authority  of  Commissioners  to  do,  and  to 
vhich  they  might  lawfully  apply  their  funds  if  they  had  any,  Pallister 


«u  Th^  Mayor  ol  Qr^veseniO,  9  G>  B.  774,  KeiKl^U  o.  Kingi  17  Qoi«<t 
]p.  483,  hut  X  do  not  oonaid^r:  theiik  «mIo^u9  to  the  preaeal. 

With  a  view  to  sea  bow  th^  igrgaiA^iit  uirged  oa.  the  pari  of  Ihe  pli^ 
^f  applies  to  th^.  present  case,  it  may-  he  veil  to  ooiksidoQ  the  effect  of 
the  provisions,  referred  to  whiph  provido  for  the  indemnity  of  the  GoQt^ 
ipissioners  out  of  the  moneys  to  be  raided  by  virtue  of  their  Act.  By. 
sect.  19  of  Stat.  7  &  8  Yict.  c.  ovi.  it  is  enacted  that  nothing  in  any 
^^deed  or  contract*'  by  the  Act  authorized  to  be  made  by  the  Comiaisr 
Bjoners,  for  the  purposea  of  the  Aet,  should  charge  or  affect  the  personam 
of  the  Commissioners  or  their  own  lands,  &c.»  ^^  with  or  for  the  perform? 
ftnce  of  anything  contained  in  any  such  iRSjtr^iimant;-'  but,  that  a)l 
damages,  &c.,  in  any  action  in  consequence  of  such  instrument,  or  ¥i:hich 
any  such  Gomoiia^ioner  should  ^^otherwtH^  he.  jmt  ta  In/  virtue  of  tAit. 
^d,"  ''  shall  be  discharged  out  of  the  moneys  to  arise  hy  vittue  of  this 
Act"  &c.,  ^'  unless,  SMch  action  or  suit^  or  any.  such  c(amages^  &c.,  have 
•4571  ^'*'*^  *^  consequence  of  ^^Iful  neglect  or  default  on  the  part  of 
J  the  Commissioner  incurring  the  same."  Then  by  aect.  20  it  ise 
ei^nacted  that  iu  all  actions,  &c*9  in  respect  of  any  matter,  or  thing  relat-. 
iug  to  the  execution  of  this.  Act,  by  or  against  the  Commissionersy  it 
shall  be  su$cient  to  state  tl^e  names,  of  any  two  of  the  Commissionera 
or  the  name  of  their  clerk  aa  plaintiff  or  defendant.  It  then  by  sect. 
^1  provide^  that  executions  are.  to.  be  executed  a^i>st  the  goods  and 
chattels  of  the  Commissioners  by  virtue>of  their  office;  and  by  sect.  22. 
i|idemnifies  the  Coipnjiissjoner  or  clerk  in  whose  name  suits  may  be 
brought  or  defended  out  of  the  moneys  in  the  hands  of  the  treasurer* 
against  all  suita  and  costs,  and  enacts  that  '^  no  such  Commisaioner  or 
clerk  shall  be  personally,  liable  for  payment  of  the  same,  unless  such 
action,  &a,  have  arisen  in  consequence  of  his  own  wilful  neglect  or 
default." 

It  appears  to  me  that  these  clauses  of  the>  Act  are  strong  to  show  the 
mature  of  the  liability  which  the  Commissioners  may  be  called  upon  to 
bear  in  acting  in  the  execution  of  this  Act.  They  must  necessarily 
enter  into  deeds  and  instruments,  make  contracts)  and  employ  agents ; 
the  statute  therefore  provides  that  all  liability  to  arise  in  consequence 
of  such  instruments,  or  which  any  such  Commissioners  shall  otherwise 
be  put  to,  shall  be  discharged  out  of  the  moneys  to  arise  by  virtue  of 
the  Acts,  unless  the  same  be  the  consequence  of  '^wilful  neglect  or 
default  on  the  part  of  the  Commissioner  incurring  the  same."  These 
are  the  only  provisions  which  regulate  the  indemnity  of  the  Commis- 
sioners ;  and  it  cannot  be  supposed  that  the  Legislature  could  have  con- 
templated any  other  liability  than  that  arising  out  of  thef  execution  of 
deeds  and  instruments,  and  the  employment  of  contractors  and  agents 
for  the  execution  of  the  works,  and  raising  the  necessary  funds ;  or  a 
*4581  '*''^^^^'^^7  arising  out  of  the  wilful  acts,  neglects,  and  defaults  of 
•^  the  Commissioners.  The  former  liability  was  imposed  on  the 
funds  to  be  raised  under  the  Act,  the  latter  was  to  be  borne  by  the  indir 
vidual  Commissioners. 

There  is  no  third  course  apparently  oonteokplated  by  the  Act ;  and  I 
think  that  these  provisions  tend  to  show  that  the  remedy  of  the  plaintiff' 
cai^not  be  against  the  GommissioBiers  personally,  inaamnoh  aa  they  have 
b^n  guilty  of  no  *'  wilful  negleot  or  de&ult ;"  nor  under  the  drconh' 
Stances  can  it  be  against  them  in  their  corporate  capacity  because  they 


bf^Te  DA  %48,  vm  ^)^,  Ptt^afl3.  of  raiainjj.  *pj,  ^^lycV  they  ca^i.  q^plj  to 
i^w^r  for  Qi^mages  ariaiog  to  tl^  p]»iQtW.  ^^  ^^J^  ^C  ^^  g?''^^^^  oj^ 
9on-fea3i^nce  or  neglect  imp^uted  ta  tnem. 

BZiACi^BURN,  J. — In  thi^,  caAfi  t  have,  com^,  ta  ^  ooY^clu;s\io|i  difi^rjent. 
from  that  of  my  Lord  and  my  broth,^  Mellor,  a^  t  think  that,  the  rule 
qbtain^d  to  set  a^ide  the  verdict  for  the  plaintiff  ought  tp  b^  discharged., 

The  action  is  against  the  clerk  of  the.  Drainage  Commisaioner^  fw 
carrying  into  execution,  stat.  1  t^,S  Vict.  c.  cvi.,  for  improving  the  djcain*, 
^e  and  navigation  of  The.  Middle  L^vel  of  the  IS'enSi  as  representing^ 
the  Drainage  Uommissioners. 

The  declaration,  after  referring  to  the  137 th  and.  ISSt)^  Sjectionjs  of  the 
Act,  which  autho)riz0  the  Drainage  Commiasionera  to  make  a^  certain  cut,, 
and  by  which)  amongst  othei^  things,  it  is  epacted  that  the,  Drainage. 
Commissioners  shall  *'  make  and  maintain  a  good  and  substantial  sluice^ 
of  brick  and  atone  at  or  near  the  entrance  of  the  saM  <^u^"  '^  ^P  exclude, 
the  tidal  iiraters,"  avers  that  the.  cut  and  alujice  wer^  made,  a.i\d  theA 
fi^ts  forth  by  *w:ay  of  breach,  that  the  Drajina^e  Compaissioners  r*459 
"  &o  carelessly,  Aeglieently,  unskilfully,  and  wrongfuUy  conducted  ^ 
themselves  in  ana  about"  inter  a\ia^^maigng  and  maintaining  the  said 
^uice  good  and  substantial,"  that  in  CQns^quen>ce  th^  tidal  iiv;aters  burst 
in  and  flooded  th^  plaintifiTs  land. 

The  material  plea  was  Not  Guilty. 

On  the  trial,  before  the  Chief  Justice  of  the  Common  Pl^as,  it  \ifas 
jiroved  that  the  sluice  did  give  way,  and  the  tidal  wMera  broke  in,  flood- 
ing the  plaintiff's  land  and  occasioning  mvich  damage. 

There  was  much  evidence  given  as  to  the  caus^  of  this  accident. 

The  Chief  justice  left  several  questions  to  the  jury.  Their  finding^ 
80  far  as  bears  on  the  present  point,  w^,  that  the  damage  to  the  plain- 
tiff was  not  caused  by  the  absence  of  due  care  and  skill  on  the  part  of 
the  defendants  in  respect  of  making  the  sluice ;  but  they  also  found 
that  it  was  caused  by  want  of  due  cara  and  skill  oj^  the  part  of  the. 
defendants  in  maintaioing  the  sli^ice. 

It  is  on  thia  latter  finding  that  I  think  the  plaintiff  en,titled  to  retain 
his  verdict,  and  I  therefore  omit  noticing  any  other  part  of  the  verdict. 

The  Drainage  Commissioners,  from  the  natUvre  of  their  body,  could 
i^ot  do  anything  in  the  nature  of  maintaining  the  sluice,  except  through 
t^e  instrumentality  of  their  officers,  and  of  surveyors^  engineers,  and. 
other  agents  acting  for  them ;  and  it  was  argued,  oi^  behalf  of  the  plain- 
tiff, that  therefore  the  finding  of  the  jury  must  be  understood  as  mean- 
ing that  the  defendants  had  negligently  chosen  incompetent  persons  to 
whom  they  had  intrusted  the  superintendence  of  the  maintenance  of  the 
works;  but  on  looking  at  the  evidence  and  t^ie  summing  up,  I  thinly, 
that  the  finding  cannot  be  so  understood. 

*I  think  it  must  be  understood  as  a,  finding  that  the  sluice  t-^aoq 
might  by  due  skill  and  care  have  been  maintained,  ai;id  that  due  ^ 
skill  and  care  were  not  applied  to  maintain  it.     That  was  negligence  on 
the  part  of  those  whose  duty  it  was  to  cause  due  skill  and  care  to  be. 
applied  for  that  purpose,  and  if,  as  the.  plaintiff  contends,  that  duty  is 
cast  on  the  Drainage  Commissioners,  it  was  negligence  in  them.     The, 
Question  whether  that  duty  is  imposed  oj^  the  Drainage  Commissioner^, 
qp^pends  on  the  true  coi^struction  of  the  Act  7  &  8  Yict.  c»  cvi«  and  in^Q.. 
^at  question  I  will  inquire  afterwards. 
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On  the  other  hand,  the  defendant's  counsel  contended  that,  even  if 
the  duty  were  cast  on  the  Drainage  Commissioners,  yet  that  they  are 
Commissioners  for  public  purposes,  and  as  such  (it  was  said)  not  liable 
for  any  acts  and  defaults  of  tnose  employed  by  them,  they  could  not  be 
liable  for  a  failure  to  maintain  the  sluice ;  a  failure  which  could  not 
have  arisen  except  from  the  default  of  their  engineers  and  suryeyors 
and  other  persons  in  their  employment,  who  ought  to  have  seen  the 
defects  in  the  sluice  and  prompted  the  Commissioners  to  take  the  proper 
steps  to  remedy  them.  I  do  not  however  agree  that  such  is  the  law 
with  regard  to  public  Commissioners. 

There  are,  no  doubt,  several  cases,  which  were  cited  during  the  argu- 
ment, in  which  it  has  been  said  that  public  bodies  are  not  responsible  for 
the  acts  of  those  whom  they  employ ;  but  all  those  cases  were  of  the 
kind  in  which  the  liability  of  the  employer  depends  entirely  upon  his 
standing  towards  those  who  actually  did  the  wrong  in  the  relation  of 
master  and  servant.  They  are  all  cases  in  which  the  act  authorized  by 
the  public  body  was  in  itself  lawful,  but  those  who  were  employed  to 

♦4611  *^^  ^^*^  ^^*  ^®^®  ^^  ^^^  course  of  the  employment  guilty  of  n^- 
^  ligence,  from  which  the  plaintiff  suffered. 

These  decisions,  or  at  least  the  greater  part  of  them,  might  be  snp* 
ported  on  the  ground  that  the  relation  of  master  and  servant  did  not 
exist  between  the  body  sued  and  the  person  guilty  of  negligence,  for  the 
inaster  is  liable  for  his  servants  because  he  selects  them  and  has  control 
over  them,  and  in  many  cases  a  public  body  has  not  this  iselection  of  and 
control  over  the  officers  whom  it  is  obliged  to  employ ;  but  this  explana- 
tion does  not  apply  to  Holliday  t;.  St.  Leonard's,  Shoreditch,  11  C.  B. 
N.  S.  192  (E.  C.  L.  R.  vol.  103),  in  which  the  Chief  Justice  of  the 
Court  of  Common  Pleas  gives,  as  the  ratio  decidendi,  p.  204,  that  '^  per- 
sons intrusted  with  the  performance  of  a  public  duty,  discharging  it 
gratuitously,  and  themselves  taking  no  personal  share  in  the  mode  of  its 
performance,  are  exempted  from  liability  for  the  negligent  acts  of  the 
persons  employed  by  them,"  which  seems  to  me  to  express  in  other  words 
that  there  is  an  exception  from  the  general  rule  that  masters  are  re- 
sponsible for  the  negligent  acts  of  their  servants,  when  the  master  falls 
within  the  class  somewhat  indefinitely  styled  trustees  for  public  pur- 
poses. I  should  therefore,  if  the  Drainage  Commissioners  were  sought 
to  be  charged  for  the  collateral  negligence  of  their  servants,  act  upon 
that  decision,  leaving  it  to  the  plaintiff,  if  advised,  to  call  on  a  Court 
of  error  to  examine  the  foundation  of  this  doctrine,  and  to  inquire  how 
far  it  is  founded  on  principle  or  really  established  by  authority;  but 
the  doctrine  in  question  has,  as  it  seems  to  me,  no  bearing  on  the 
present  case,  since  the  Drainage  Commissioners  are  not  sought  to  be 
charged  for  the  collateral  negligence  of  their  servants,  but  for  the  non- 
^AM^  fulfilment  of  a  duty  which  was,  it  is  alleged,  ^imposed  by  Act  of 
"■J  Parliament  on  the  Drainage  Commissioners  themselves. 

In  Duncan  v,  Findlater,  6  CI.  &  F.  894,  which  was  much  relied  on 
by  the  defendant,  the  point  raised  by  the  bill  of  exceptions,  on  which 
alone  the  House  of  Lords  decided,  was  whether  the  jury  were  properly 
directed  ''  that  road  trustees  on  a  public  road  are  liable  for  any  injury 
which  may  happen  to  passengers  in  consequence  of  the  negligence  or 
itoproper  conduct  of  labourers,  or  surveyors,  or  other  persons  employed 
by  the  trustees,  or  by  the  officers  of  the  trustees,  when  engaged  in  any 
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operation  performed  under  authority  of  the  trustees/'    It  would  appear 
to  have  been  at  least  doubtful  whether  the  persons  by  whose  negligence 
the  injury  was  occasioned  were  not  the  servants  of  a  contractor,  and  it 
certainly  does  not  at  all   appear  that  they  were  the  servants  of  the 
trustees,  so  that  no  doubt  the  exception  was  well  founded.     The  Lord 
Chancellor  (Lord  Oottenham),  however,  in  giving  judgment  in  the  House 
of  Lords,  intimates  an  opinion,  that  a  body  by  Act  of  Parliament 
created  and  endowed  with  funds  for  a  particular  purpose  can  never  as 
such  be  liable  to  pay  damages  at  all,  inasmuch  as  either  the  act  was 
justified  by  the  statute  under  which  the  body  acted,  or  was  a  wrong 
for  which  the  trustees  who  ordered  it  might  be  responsible  as  individuals, 
but  for  which  the  trustees  as  such  could  not  be  liable,  on  the  ground 
that  such  a  liability  would  have  the  effect  of  diverting  the  trust  funds 
from  the  statutable  object.     This,  however,  was  not  the  decision  of  the 
House  of  Lords.     It  was  merely  the  opinion  of  the  Lord  Chancellor, 
which  (though  delivered  in  a  Scotch  case,  not  an  English  one)  is  enti- 
tled to  great  respect  and  weight,  but  which  is  not  binding  upon  us  as  a 
^decision.     And  there  have  subsequently  been  several  express  r^AAo 
and  positive  decisions  of  our  own  Courts  opposed  to  the  opinion  1- 
thus  intimated  by  Lord  Cottenham,  which,  as  it  seems  to  me,  establish 
that  such  a  body  may,  in  their  corporate  capacity,  be  guilty  of  wrongs 
for  which  judgment  will  go  against  them.     Amongst  these   are  The 
Southampton  and  Itchin  Bridge  Company  v.  The  Local  Board  of  Health 
of  Southampton,  8  E.  &;  B.  801  (E.  C.  L.  R.  vol.  92) ;  Ruck  v.  Wil- 
liams, 8  H.  &;  K.  808 ;  Whitehouse  v.  Fellowes,  10  C.  B.  N.  S.  766 
(E.  C.  L.  R.  vol.  100) ;  and  Brbwnlow  v.  The  Metropolitan  Board  of 
Works,  13  C.  B.  N.  S.  768  (E.  C.  L.  R.  vol.  106) ;  which  last  case  has 
been  recently  affirmed  in  the  Exchequer  Chamber,  16  Id.  546.     In  all 
these  cases  the  plaintiffs  obtained  judgment  for  damages  against  public 
corporate  or  quasi  corporate  bodies  for  acts  done  by  them  in  excess  of 
their  powers.     The  respective  bodies  corporate  did  not  do  the  acts  per- 
sonally in  one  sense,  for  a  body  corporate  never  can  literally  do  any- 
thing itself,  but  the  wrongful  acts  complained  of  were  the  personal  acts 
of  the  corporations  in  the  sense  that  the  corporations  directed  those  acts 
to  be  done,  and  were  not  merely  fixed  with  the  unauthorized  and  unin- 
tended negligence  of  their  servants. 

In  the  present  case  the  charge  against  the  defendants  is  not  one  of 
malfeasance  but  one  of  neglect  of  a  duty  imposed  on  them ;  in  this  re- 
spect it  very  closely  resembles  The  Mersey  Docks  Board  v.  Penhallow,  7 
H.  k  N.  829.  There  the  defendants  were  a  public  body  who  kept  open  a 
dock.  It  had  been  held  by  the  Exchequer  Chamber,  in  the  previous 
case  of  Gibbs  r.  The  Trustees  of  the  Liverpool  Docks,  8  H.  k  N.  164, 
that  the  law  cast  upon  them  the  same  duty  that  it  would  have  cast  upon 
any  other  body  keeping  open  a  dock  or  canal,  *viz.,  to  take  res-  rm^oA 
sonable  care  so  long  as  they  kept  it  open  for  the  public  use  of  all  ^ 
who  might  choose  to  navigate  it,  that  they  might  navigate  it  without 
danger  to  their  lives  or  property.  The  issue  at  the  trial  was  on  Not 
Guilty,  whether  the  Mersey  Board  had  neglected  this  duty.  The  Lord 
Chief  Baron  directed  the  jury  that,  if  the  defendants  by  their  servants 
had  the  means  of  knowing  the  state  of  the  dock  and  were  negligently 
ignorant  of  it,  the  defendants  were  liable.  This  ruling  was  held  right 
by  the  Court  of  Exchequer  Chamber.    The  House  of  Lords  may  yet 
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•re^aiBe  ihcit  decision,  tMt  ^bifie  it  st&nds  it  -sl^eind  iso  m^  tt  reduce  tli& 
inqairy  in  the  prcJisent  cWe  to  the  we  qtt'^tion,  ^hiet%er  6t<tt.  7  &;  8 
Viet.  c.  ctL  has  inipt)^^  on  the  Ih-iiiniBige  ConnnissioTiers  ^  -duty  to  taiii 
'xAie  care  thftt  the  blaice  wss  Maintained  a3  unqualifiedly  as  the  duty 
>prhich  the  l&W  cftSt  oh  the  Mersey  Board  to  t^ke  \iue  care  that  the&r 
'^dcks  Wiere  reasonably  safe.     ISarr  sect.  188  is  in  the  following  terms: 
^^  That  the  said  Drainage  Commissioners  shall  make  an({  maintain  a  go6i 
i^nd  substantial  sluice  of  brick  and  stone  at  or  near  the  entt*ance  of  the 
%«rd  cut  into  the  riveV  Ouse,  With  two  or  three  openings,  the  waterway^ 
''of  whi6fa  shtll  not  altogether  be  less  than  fifty  feet,  und  with  doors  to 
each  of  the  said  openings  of  eftifficient  height  to  exclude  the  tidal  waters." 
•Nothing  has  been  pointed  out  on  the  argument,  and  I  have  not  myself 
discovered  anything  to  qualify  this  enactment,  which  certiGLinly  seems  to 
me  to  cast  upon  the  Drainage  Commissioners  the  duty  to  maintain  this 
-sluice.     The  common  law  gives  a  right  of  action  fe^gainst  those  neglect- 
ing a  duty  cast  upon  them  to  thoBre  who,  in  consequence,  sustain  damage. 
'I  entirely  assent  to  th^  position  that  if  the  L^iBlature  haVe  shown  an 
^46^1  ^"^^"^^^^  ^^  prohibit  this  right  of  *action  in  the  present  case  that 
^  will  effectually  prevent  it,  and  I  agree  that  such  an  intention 
ii^ed  not  foe  shown  in  express  words  if  it  can  be  collected  from  the  whole 
Act,  but  I  think  that  the  onua  lies  oh  the  defendants  to  show  that  it  was 
intended  to  prevent  the  right  of  action,  Md  not  on  the  plaintiff  to  shoW 
^at  it  was  intended  to  give  it. 

Now  the  Commissioners  are  a  large  and  fluctuating  body  whom  it 
Vould  be  very  difficult  to  sue  at  common  law  as  a  body;  and  it  would 
be  very  harsh  and  impolitic  (for  the  reasons  given  in  Hall  v.  Smith,  2 
•Bing.  156  (E.  C.  L.  K.  vol.  9)^)  to  make  the  individual  Commissioners 
responsible  out  of  their  private  means  for  the  defaults  of  the  foody :  but 
the  Legislature  being  aware  of  this,  have  (as  is  now  almost  nniversally 
%he  ca^e  in  Acts  of  this  sort)  provided,  by  sect.  20,  that  the  Commis* 
ISTOners  may  be  sued  by  their  clerk  in  respect  of  anything  relating  to 
the  execution  of  the  Act,  and,  by  sect.  i21,  that  execution  on  any  judg- 
ment thus  obtained  against  them  shall  be  lexecuted  against  the  goods 
^nd  chattels  belonging  to  sueh  Drainage  Commissiohers  by  virtue  of 
their  office. 

It  certainly  seems  to  me  that,  if  it  were  necessary  to  show  affirma- 
tively an  intention  on  the  p^rt  of  the  Legislature  that  judgment  might 
be  obtained  and  execution  issue  against  the  Commis^oners  as  a  body, 
those  sections  would  go  far  t6  show  it.  It  is  vet-y  true  that  the  execu- 
tion under  the  21st  section.  Which  wonld  be  a  sufficient  remedy  for  any 
judgment  for  a  small  sum,  would  prove  perfectly  inadequate  to  meet 
^uch  a  very  large  liability  iA  is  involved  in  the  present  claim,  and  that 
the  effect  of  judgment  against  t\i^  Draitiage  Commissioners  would  pro- 
*4661  ''^"^^y  ^^  ^®  make  them  iVisolvent :  th*t  hnwever  ♦does  not  show 
J  that  the  Legislature  intended  to  take  iWay  the  right  td  obtain 
judgment,  and  is  not  a  ground  on  which  We  can,  as  I  think,  refuse  to 
!give  the  plaintiff  the  judgnient  he  is  entitlefd  to.  He  Will  no  doiibt  wish 
to  raise  the  question  whethet*  he  cannot  CoVhpel  tti^  Drainage  Commis- 
sioners to  make  a  rate  for  the  purpose  of  liquidating  his  claim.  I  do 
not  mean  to  express  any  op1nit)n  now  ptejudg^iig  that  question.  I  think 
ft  premature  to  do  sO,  and  that  We  should,  as  ih  The  Southampton  and 
Itchin  Bridge  (hmftikj  v.  1%e  Ldeal  Board  of  Health  lof  iSoUthamptoiki 
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S  S.  &  B.  801  (E.  C.  1/.  H.  Vol.  92),  giVe  Jta^meht  Tdf  the  Iplaintiff  wit^- 
%tft  d^eidittg  it  at  M :  bat  «Veh  if  it  Wete  decided  agftfnst  the  plaintifF, 
that  woald  not  in  my  opiidoA  afford  atay  ground  for  depriving  him  of 
his  right  to  obtain  *wsat  h^  thn  hf  e^eeution  nnder  «t&<5t.  ^1 ;  itind  of  the 
btoefit  he  may  derive  frota  his  improved  position  before  ^  committee  of 
either  House  of  Parliamfent  in  case  the^e  b^  any  f\irthe^  legislation  oh 
the  subject. 
For  these  ri^ascms  I  think  the  rule  should  be  discha^^ed. 
OocKBURK,  C.  J. — ^This  in  an  iaction  brought  against  the  defendants, 
^  Commissioners  of  the  drainage  of  The  Middle  Level  of  the  Fens,  fot 
Snjary  sustained  by  the  |)Iaint]ff,  by  reason  of  the  defendants  not  pro- 
perly  constmieting  and  taaintaitoing  a  sluice  which,  as  such  Commis- 
sioners, they  Were  bound  undet  the  Act  of  the  7  &  8  Vict.  c.  cvi.,  to 
teake  and  maintain  at  th^  point  Irhere  this  waters  of  the  Middle  Level, 
^fter  being  conveyed  by  a  cut  Jat^oss  the  Marshland  district,  are  dis- 
charged into  the  river  Otfse;  ais  also  for  omitting  to  make  a  puddle  clajr 
%all  along  thid  Kbe  of  their  ^ttkbankment  as  required  by  the  Act  of  Par- 
femtent. 

♦By  the  finding  of  the  jury  thb  defendants  were  absolved  froto  ri^Aaj 
%ll  eharge  of  omission  or  negligence  in  respect  of  the  original  ^ 
^construction  of  the  sluice,  but  the  jury  found  that  there  had  been  want 
ef  due  care  and  skill  on  the  part  of  the  defendants  in  respect  of  maiii- 
^ining  the  slurce^  and  in  respect  of  providing  remletires  against  min* 
thief  after  the  Sluice  was  destroyed.  The  jury  also  fotind,  aa  the  fadi 
%as,  that  ^ere  had  been  an  onirssion  to  construct  the  puddle  clay  wall^ 
but,  as  the  disaster  which  gave  riere  to  the  present  adtioh  arose,  not  so 
iBttch  firom  tfa6  ^absence  of  the  puddle  day  wall  as  flrom  the  jgiving  wa^ 
%f  the  sluice,  this  finding  be^otoes  bf  minor  importance; 

As  regards  each  of  these  heads  of  default,  hoWever,  th6  qtiestion  fd)r 
tur  decision  on  the  leave  iftte^vei  at  the  trial  is,  Whether  the  6ase  oiight 
^t  to  have  been  withdrawn  from  the  jury  oh  the  ground  that  on  ibfid 
Emitted  facts,  With  referenctft  \6  thie  rfrcamstances  iti  which  the  defend- 
>At8  ias  Commissioners  of  t^e  drainage  arid  placed,  the^  W6r&  in  point  of 
hw  exempt  frote  liability. 

The  effect  of  th^  decisions  in  thfe  c^es  of  Hall  t;.  Smith',  i  Bing.  156 
(E.  C.  L.  R.  vol.  9),  Duncan  v.  Fihdlater,  in  the  House  of  Lords,  8 
19.  k  F.  894,  and  of  H'ollida;^  v.  St.  L^nard's,  Shbr(6dTtch,  11  C.  B. 
K.  8. 192  (E.  C.  ti.  R.  vok  103),  is  to  establish  the  position  that  pet^ 
^ns  intrusted  with  the  t>^rformance  of  h  publi'c  duty,  diseharging  it 
gratuitously^  U)d  thettifttel\<es  takinj^  no  personal  pari;  in  it6  pi^rformance, 
^nd  having  no  f^nds  ^t  thteit  disposal  out  of  whiieh  (compensation  fo^ 
injary  arising  from  the  neglig^t  aists  'of  thB  personis  Employed  by  theslk 
<6an  be  ioaade,  ar^  feJcempted  flroih  liability  in  r^sjpect  of  such  *neg-  r*4gQ 
%en^e.  The  question  in  the  prfesent  ease  is  whethfer  the  deifend-  L 
tots,  aa  Ootamissionets  of  th6  drMnage  of  the  Midille  Level,  aro  so 
W^tDstanced  aa  to  be  entitled  to  immunity  within  the  rule  referred  to. 
lie  cases  (sited  are  binding  \ip6\i  us,  ahd  if  the  pTedianl  ta»e  falls  withA 
^^  the  defehdahtd  Will  b«  entitled  to  out  judgment. 

The  defendants  Itre  Commission's  bt)point^d  ftnd  Acting  under  A^ 
W  the  50  G.  S,  fe.  1^  (lo<»il  and  persdnal),  and  7  &  8  Vict.  e.  cvi.,  f* 
Improving  the  drainage  and  navigation  6t  The  Middle  Level  of  lib 
«Q8.    Their  poUrM  Mi  tktMiow  in  respect  of  thO  dhiinage  are  Ul- 
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tirely  distinct  from  those  which  are  incidental  to  their  office  as  Commit* 
sioners  of  the  navigation ;  and*  it  is  as  Commissioners  of  the  drainage 
that  they  are  sought  to  be  made  liable  in  the  present  action^ 

The  i)rainage  Commissioners  appointed  under  these  Acta  took  no 
part  personally  in  the  original  construction  of  the  works,  nor  have  thej 
ever  done  so  as  re^rds  the  maintenance  of  the  works  or  management 
of  the  drainage.  They  are  not  persons  specially  named  or  selected  for 
the  purpose*  Every  landowner  in  the  district  is,  as  such,  a  Commis- 
sioner ;  nor  is  there  any  option  on  the  part  of  persons  duly  qualified  to 
decline  the  office.  It  is  of  course  impossible  that  such  a  body  of  per- 
sons can  themselves  personally  execute  the  duties  cast  upon  them  by 
the  Acts  of  Parliament :  all  that  they  can  do  is  to  appoint  competent 
persons  by  whom  these  duties  may  be  performed.  Accordingly,  the 
questions  left  to  the  jury  were,  whether  there  had  been  want  of  doe 
care  on  the  part  of  the  defendants  in  selecting  the  persons  employed  by 
them,  and  whether  there  had  been  want  of  due  care  and  skill  on  the 
part  of  the  persons  so  employed.  Reading  the  verdict  by  the  light  of  the 
*4691  *®^'^®^^®9  ^^  mxkBt  take  it  that  it  was  on  the  latter  hypothesis 
-1  that  the  verdict  against  the  defendants  proceeded.  This  case, 
therefore,  stands  clear  of  the  decisions  in  Whitehouse  v.  Fellowes,  10 
G.  B.  N.  S.  765  (E.  C.  L.  R.  vol.  100),  The  Southampton  and  Itchin 
Bridge  Company  v.  The  Local  Board  of  Health  of  Southampton,  8  £. 
&  B.  801  (E.  C.  L.  R.  vol.  92),  and  Ruck  v.  Williams,  8  H.  &  N.  308,  ia 
which  the  negligence  imputed  to  the  defendants  was  of  a  personal  cha- 
racter. In  none  of  those  cases  was  the  neglisence  for  which  the  de- 
fendants were  sought  to  be  made  liable  that  of  their  servants  only — ^in 
all  of  them  the  fact  was,  or  was  assumed  to  be,  that  the  defendants  hsd 
themselves  personally  interfered  in  the  work,  and  had  been  themselves 
guilty  of  the  negligence  complained  of. 

The  defendants  are  therefore  so  far  within  the  rule,  laid  down  by 
Erie,  C.  J.,  in  HoUiday  v.  St.  Leonard's,  Shoreditch,  11  G.  B.  N.  S. 
192  (£.  C.  L.  R.  vol.  103),  as  to  the  immunity  of  persons  exercising 
public  duties  that  they  are  appointed  by  Act  of  Parliament  for  the  dis- 
charge of  duties  which  they  cannot  themselves  personally  execute,  and 
in  the  performance  of  which  they  are  therefore  compelled  to  employ 
Others. 

It  is,  however,  contended,  on  the  part  of  the  plaintiff,  that  the  de- 
fendants are  not  Commissioners  appointed  for  a  public  purpose  so  as  to 
come  within  the  rule  entitling  such  persons  to  exemption  from  liability. 

In  support  of  this  proposition  it  is  urged  that  the  drainage  of  the  district 
in  question  is  matter  of  local  rather  than  of  general  or  public  concern ;  its 
sole  purpose  being  to  drain  and  improve  the  lands  within  that  district  alone. 
The  case  is  therefore  said  to  come  within  the  principle  of  the  decisions  in 
Beg.  V.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51),  and  The  Birken- 
*4701  ^^^^  I^ock  Trustees  V,  The  Birkenhead  ^Overseers,  2  E.  &  B.  148 
^  (E.  C.  L.  R.  vol.  75),  in  which  it  was  held  that  property  vested 
in  trustees  for  the  benefit  of  a  local  district  is  rateable  to  the  relief  of  the 
poor  in  the  parish  in  which  it  is  locally  situate,  as  not  being  sufficiently 
appropriated  to  public  purposes  to  be  exempt  from  rateability.  It  does 
not,  however,  appear  to  me  that  these  cases,  which  were  decided  with 
reference  to  rateability  alone,  are  at  all  conclusive  on  the  present  point. 
All  property  from  which  a  benefit  or  profit  accrues  ought,  under  the 


ft  BEST  &  SAITH.    Q.  B.  4frV- 

gtatate  48  Eliz.  c.  2,  to  oontribate  'to  the  relief  of  the  poor.     To  this* 
liability  an  exception  has,  however,  been  established  in  the  case  of  pro-* 

Eerty  devoted  to  public  purposes.  Bat  the  propriety  of  this  czceptioa 
as  in  recent  times  been  questioned,  on  the  ground  that  every  such  ex* 
emption  necessarily  throws  an  additional  burden  on  other  property  in 
the  parish ;  and  the  tendency  of  modern  decisions  has  been  to  confine 
the  exemption  within  the  narrowest  possible  limits,  and  to  restrict  it  to 
those  cases  in  which  the  purpose  to  which  the  property  is  appropriated 
is  public  in  the  largest  sense  of  the  term  ;  that  is,  where  it  is  held  for 
the  benefit  of  the  entire  public  as  distinguished  from  any  portion  of  the 
public  however  extensive.  This  rule  does  not  appear  to  me  to  be  appli* 
cable  to  the  case  of  trustees  or  Commissioners  acting  for  an  extensive 
district  in  a  matter  of  general  and  not  of  individual  concern.  The 
drainage  of  an  extensive  district,  without  whieh  a  vast  tract  of  valuable 
land  would  be  reduced  to  the  condition  of  marsh  and  fen,  and  would 
thus  be  withdrawn  from  the  producing  power  of  the  country,  is,  I  think, 
sufficiently  a  matter  of  public  and  general  concern  to  entitle  those  who 
are  intrusted  with  the  construction  and  management  of  the  works  neces* 
sarr  for  such  a  purpose  to  the  '''character  of  public  Commissioners,  ri^An-i 
and  to  the  immunity  to  which  it  is  now  settled  that  trustees  or  ^ 
Commissioners  for  public  purposes  are  entitled. 

In  like  manner  it  was  contended  for  the  plaintiiT,  that  one  of  the 
conditions  of  the  immunity  of  persons  employed  for  a  public  purpose 
being,  according  to  the  rule  laid  down  by  Erie,  C.  J.,  in  Holliday  v. 
St.  Leonard's,  Shoreditch,  11  C.  B.  N.  S.  192  (E.  C.  L.  R.  vol.  103), 
that  the  services  should  be  gratuitous,  this  condition  was  not  satisfied  in 
the  present  case,  inasmuch  as  the  Commissioners,  although  receiving  no 
salary  or  other  direct  remuneration  for  their  services,  yet,  as  owners  of 
land  within  the  district,  received  a  benefit  from  the  improvement  of  their 
land  by  the  drainage.  But  a  remote  and  indirect  benefit  of  this  kind,; 
incidentally  arising  from  the  works,  and  not  received  by  the  Commis- 
sioners  as  a  remuneration  for  their  services,  is  not,  as  it  seems  to  me,, 
sufficient  to  take  the  case  out  of  the  rule  as  to  immunity  above  referred  to.. 

In  my  judgment,  however,  the  main  criterion  in  these  cases  is  whether ' 
there  is  any  fund  at  the  disposal  of  public  trustees  or  Commissioners 
available  for  the  payment  of  damages  in  respect  of  injury  occasioned  by 
negligence.  Not,  indeed,  that  I  feel  the  force  of  the  reasoning  of  Best, 
C.  J.,  in  Hall  v.  Smith,  2  Bing.  166  (E.  C.  L.  R.  vol.  9),  that  no  one 
would  undertake  public  duties  without  remuneration  if  liable  for  the 
negligence  of  servants;  inasmuch  as  it  is  not  pretended  that  public 
trustees  or  Commissioners  can  be  made  to  answer  in  damages  out  of  their 
own  private  funds.  The  ground  on  which  my  judgment  proceeds  is  that, 
it  being  admitted  that  public  trustees  or  Commissioners  cannot  be  made 
liable  in  their  individual  character,  the  fact  that  the  Legislature  has 
"appropriated  the  funds  in  their  hands  to  specific  objects,  so  as  to  r^A^o 
exclude  their  application  to  the  payment  of  damages,  leads  fairly  '- 
to  the  inference  that  the  trustees  or  Commissioners  cannot  be  held  liable 
in  their  aggregate  or  quasi  corporate  character.  In  Holliday  r.  St.  Leou* 
ard's,  Shoreditch,  Byles,  J.  says,  p.  208 :  ^'  Here,.the  defendants  are  pub* 
lie  officers  acting  gratuitously  and  compulsorily,  and  having  no  funds  out 
of  which  the  damages  could  be  paid ;  and  the  cases  show,  that,  under  such 
circtimstance8,.being  guiltless  of  personal  neg)ig.ence,  they  are  not  liable.'* 
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The  absence  of  any  such  funds  was  strongly  insisted  on  by  Lord  Gotten- 
ham,  C,  in  his  judgment  in  Duncan  r.  Findlater,  6  GI.  &  F.  894.  He 
there  says,  pp.  907-8 :  ^'  It  is  impossible  to  suppose  that  the  framers  of 
this  statute  contemplated  that  any  part  of  this  fund  would  be  appropri- 
ated for  the  purpose  of  affording  compensation  for  any  act  of  the  persons 
who  might  be  employed  under  the  authority  of  the  trustees.  If  the 
thing  done  is  within  the  statute,  it  is  clear  that  no  compensation  can  be 
afforded  for  any  damage  sustained  thereby,  except  so  far  as  the  statute 
itself  has  provided  it ;  and  this  is  clear  on  the  legal  presumption  that 
the  act  creating  the  damage  being  within  it,  the  statute  must  be  a  lawful 
act.  On  the  other  hand,  if  the  thing  done  is  not  within  the  statute, 
either  from  the  party  doing  it  having  exceeded  the  powers  conferred  on 
him  by  the  statute,  or  from  the  manner  in  which  he  has  thought  fit  to 
perform  the  work,  why  should  the  public  fund  be  liable  to  make  good  his 
private  error  or  misconduct  ?  Gases  may  possibly  be  supposed  in  which  the 
funds  raised  by  a  statute  would  be  liable  for  acts  done  strictly  in  pursuance 
*47S1  ^^^^®  directions  of  that  statute,  but  none  in  *which  such  funds 
^  would  be  liable  for  acts  done  without  the  authority  of  the  statute.'* 

It  is  true  that  in  the  present  case  there  are  no  prohibitory  words  such  as 
occur  in  the  General  Turnpike  Act,  and  which  were  therefore  present  in 
Duncan  v.  Findlater,  6  Gl.  &  F.  894 ;  but  it  appears  to  me  that  where  a  sta- 
tute directs  a  fund  to  be  raised,  and  expressly  directs  its  application  to 
specific  purposes,  this  has  by  implication  the  effect  of  prohibiting  the 
application  of  the  fund  to  any  other  purpose. 

Now,  these  Gommissioners  are  directed  to  execute  and  maintain  the 
works  specified  by  the  Acts,  and  they  are  empowered  to  levy  taxes  pre- 
scribed by  the  Acts  on  lands  within  the  district.  The  purposes  to  which 
the  funds  thence  arising  are  to  be  applied  are  set  forth  in  the  30th  and 
88th  sections  of  the  50  6.  3,  c.  125  (local  and  personal),  and  the  237th 
section  of  the  7  &;  8  Vict.  c.  civ.  In  the  two  former  the  funds  are 
specifically  appropriated  to  the  purposes  therein  referred  to.     The  lan- 

Suage  of  sect.  237  of  the  7  &  8  Vict,  is  somewhat  more  general.  It 
irects  that,  after  defraying  the  expenses  of  the  Act  the  funds  shall  be 
applied  to  ^^  executing  and  completing  the  said  several  works  of  drain- 
age, and  the  several  other  works,  matters  and  things  by  this  Act  re- 
quired to  be  made,  done,  and  executed  by  the  said  Drainage  Commis- 
sioners, and  for  the  general  purposes  of  carrying  this  Act  or  the  said 
recited  Act^  or  either  of  them^  and  the  said  recited  Act  into  execution" 
It  is  on  the  concluding  words  of  this  section  alone  that  it  can  be  con- 
tended that  damages  recovered  in  an  action  for  default  or  negligence 
could  be  paid  out  of  the  funds  to  be  raised  by  the  Gommissioners.  Bat 
*4741  ^  ^^  ^^  *opinion  that  such  a  charge  cannot  properly  be  consid- 
^  ercd  as  one  of  the  general  purposes  of  carrying  the  Acts  into 
execution.  It  cannot  be  presumed  that  the  Legislature  contemplated 
that  the  Gommissioners,  or  those  employed  by  them,  would  be  guilty  of 
breach  of  duty  or  negligence  in  the  discharge  of  their  duties.  And  this 
view  is  confirmed  by  the  circumstance  that,  by  the  217th  section  of  the 
7  4;  8  Vict,  c  cvi.,  provision  is  made  for  compensation  where  "  any  per- 
son or  body,  at  any  time  after  the  said  Drainage  Gommissioners,  or  any 
person  employed  or  authorized  by  them,  shall  have  begun  to  carry  this 
Act  into  execution,  shall  happen  to  sustain  any  damage  or  injury  in  his 
lands,  tenements;  or  hereditaments,  goods  or  chattels,  by  or  in  conse- 
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qnence  of  any  act  of  the  said  Commissioners  for  Drainage,  or  their 
agents,  workmen,  or  servants,  for  which  such  person  shall  have  had  no 
recompense  or  satisfaction,  or  for  which  no  recompense  or  satisfaction  is 
hereby  otherwise  provided.'*  A  positive  appropriation  of  the  funds  to 
he  raised  by  the  Commissioners  being  thus  made  by  the  Act,  this  appro- 
priation, as  I  have  before  said,  has  by  implication  the  effect  of  negativ- 
ing the  authority  of  the  Commissioners  to  apply  the  funds  in  payment 
of  damages.  Besides  this,  the  Act  contains,  in  sect.  289,  a  provision 
for  the  reduction  of  the  taxes  which  the  Commissioners  are-  empowered 
to  levy  to  one-half  or  one-third  of  the  amount,  so  soon  as  the  works  shall 
be  executed  and  the  debts  discharged.  Such  a  provision  was  held  in 
Rex  V.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61  (E.  C.  L.  B.  vol. 
14),  to  be  a  ground  for  holding  that  the  dock  rates  and  duties  authorized 
to  be  taken  by  Act  of  Parliament  were  not  even  rateable  to  the  relief 
of  the  poor.  Lord  Tenterden,  ♦in  giving  judgment,  says,  p.  69,  (■♦^irr 
*' The  statute  under  which  the  dock  rates  in  question  are  levied  '- 
does  not  indeed  contain  an  express  direction  that  the  rates  shall  be  ap- 
plied to  the  purposes  specified,  and  no  other ;  but  it  directs  that  certain 
hardens  shall  be  discharged,  and  that  then  the  rates  shall  be  lowered ; 
and,  therefore,  any  application  of  those  rates  to  other  purposes  not  speci- 
fied, would  be  a  direct  violation  of  the  statute." 

We  were  pressed  on  the  argument  with  the  authority  of  the  decision 
in  the  case  of  Scott  v.  Mayor  of  Manchester,  2  H.  &  K.  204.  But 
the  present  case  is  obviously  distinguishable,  inasmuch  as  there  the  trus- 
tees were  in  the  receipt  of  profits  beyond  the  amount  necessary  for  the 
primary  and  immediate  purpose  of  the  statutory  powers,  and  applicable 
to  the  benefit  of  the  town  of  Manchester.  The  defendants  were  thus  in 
the  nature  of  a  trading  corporation.  In  the  present  case  the  taxation 
is  imposed  expressly  K)r  the  execution  of  the  works,  without  any  pro- 
vision directing  the  application  of  the  surplus  (if  any)  to  any  ulterior 
purpose,  or  to  the  benefit  of  any  one. 

It  has,  indeed,  been  suggested  that,  whether  there  be  funds  applicable 
to  the  payment  of  damages  and  costs  recovered  in  an  action  or  not,  a 
plaintiff  who  has  sustained  an  injury  is  still  entitled  to  bring  his  action, 
and  to  proceed  to  judgment  and  execution,  although  it  may  be  known  all 
along  that  such  a  proceeding  must  necessarily  be  barren  of  any  profitable 
result.  It  appears  to  me  that  such  a  position  is  untenable,  it  would  be 
to  bring  the  law  into  contempt  to  suffer  an  action  to  be  maintained 
where,  if  the  plaintiff  succeeds,  the  judgment  cannot  possibly  be  satis- 
fied either  by  taking  ♦the  person  or  property  of  the  defendant,  r^Ana 
or  by  any  other  means.     A  result  so  absurd  in  itself  is  a  strong  ^ 

ground  for  applying  the  principle  of  total  immunity  to  such  a  case. 
ut,  besides  this,  if  such  an  action  were  allowed  to  be  maintained,  pro- 
perty, which  ex  hypothesi  cannot  be  applied  in  compensation  of  the 
injury  complained  of,  might  be  taken  in  execution  of  the  judgment.  If 
judgment  were  obtained  against  the  Commissioners,  funds  in  their  hands, 
or  property  necessary  for  the  execution  of  their  powers,  might  be  taken 
in  execution  under  it ;  and  this  although  the  Act  of  Parliament  under 
which  the  public  trustees  or  Commissioners  were  appointed  might  have 
expressly  prohibited  the  application  of  the  funds  to  any  other  purpose 
than  the  purposes  of  the  Act.  Besides  which,  the  de^ndants  in  such 
an  action  would  necessarily  be  put  to  expense  in  defending  it,  and  would 
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either  be  compelled  to  pay  those  expenses  out  of  their  own  pockets,  to 
which  it  is  admitted  they  ought  not  to  be  liable,  or  woald  pay  them  oat 
of  the  public  funds,  which  on  the  hypothesis  ought  not  to  be  applied  to 
such  a  purpose. 

The  case  of  Gibbs  v.  The  Trustees  of  the  Liverpool  Docks,  3  H.  & 
N.  164,  and  The  Mersey  Docks  Board  v.  Penhallow,  7  H.  &  N.  329, 
may  appear  to  militate  against  this  view,  inasmuch  as  in  those  cases  the 
defendants  were  held  liable  for  negligence  although  the  rates  and  tolls 
leviable  by  them  were  appropriated  by  the  Acts,  and  there  was  there- 
fore no  fund  available  to  satisfy  the  judgment.     It  may  be  observed, 
that  the  point  as  to  the  absence  of  funds  to  satisfy  the  judgment  does 
not  appear  to  have  been  taken  by  the  counsel,  or  to  have  been  ad- 
verted to  by  the  Court.     But,  assuming  that  this  difficulty  would  not 
*4771  *^^^®  altered  the  decision  in  the  cases  referred  to,  the  present 
-*  case  may  be  distinguished  from  them  on  the  ground  that  the 
cause  of  action  on  which  the  plaintiffs  in  those  cases  succeeded  was  the 
personal  negligence  of  the  defendants ;  the  trustees  being  held  liable, 
Aot  upon  the  ground  of  any  default  or  negligence  in  the  execution  of 
their  duties  under  the  Act,  but  from  the  wrongful  act  of  keeping  the 
dock  open  and  inviting  vessels  to  enter  it  when  it  was  in  an  unfit  and  dan- 
gerous condition.   The  distinction  between  those  cases  and  the  present  ia 
that  which  I  have  already  pointed  out  as  distinguishing  this  case  from 
Whitehouse  r.  Fellowes,  10  C*  B.  N.  S.  765  (E.  C.  L.  R.  vol.  100), 
namely,  that  the  defendants  are  here  sought  to  be  made  liable,  not  for 
their  own  default,  but  for  that  of  persons  in  their  employ.     It  is  true 
that  by  the  declaration  the  defendants  are  charged  with  breach  of  dutv 
in  not  constructing  and  maintaining  the  works.     But  the  form  in  which 
the  declaration  is  framed  cannot  alter  the  substance  of  the  thing,  or  en- 
large the  liability  of  the  defendants.    As  we  have  seen,  the  Uomrais- 
Aioners  cannot  discharge  their  duties  personally,  and  are  obliged  to 
employ  contractors,  engineers,  and  other  servants  for  the  purpose.  And 
the  question  left  to  the  jury,  although  in  form  general,  as  to  whether 
there  had  been  due  care  and  skill  in  maintaining  the  sluice,  or  in  providing 
remedies  when  the  sluice  was  destroyed,  which  at  first  sight  might  ap- 
pear to  have  had  reference  to  the  defendants  themselves,  came,  under 
the  directions  and  observations  of  the  learned  Judge,  in  effect  to  be, 
whether  there  had  been  due  care  and  skill  on  the  part  of  the  defendants' 
servants. 

*4781  ^^^  ^^^  appears  to  me,  therefore,  in  all  respects,  to  *fsll 
-■  within  the  principle  of  the  decisions  in  Duncan  v.  Findlater, 
6  CI.  k  F.  894,  and  Holliday  v.  St.  Leonard's,  Shoreditch,  11  G.  B.  N. 
S.  192,  by  the  authority  of  whidi  we  are  bound ;  and  I  am  consequentl/ 
of  opinion  that  the  defendants  are  not  liable,  and  that  this  rule  should 
be  made  absolute.  Bule  absolttte.(A) 

(a)  An  ftpp«»l  if  pending 
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The  WEST  RIDING  and  GRIMSBY  Railway  Company,  Appellants, 
The  Local  Board  of  Health  for  the  District  WAKEFIELD,  Re* 
pondents.    Jiunt  8. 

Saiiways  Clauiet  Consolidatifm  Aet^  1845,  8  <&  9  VicL  c,  20,  «.  SB.—Use  of  highr 

foat^ — Railway  Company, — Contractor, 

Tha  Railway!  Clauaef  Coosolidation  Act,  1845,  S  &  0  Viet  o.  20,  i.  58,  eoaeto,  "if  io  the 
•ourae  of  making  the  railway  the  Compaoy  shall  nse  or  interfere  with  any  road  they  ihali 
from  tine  to  time  make  good  all  damage  done  by  them  to  aoch  road ;"  and  if  any  question 
shall  ariee  as  Co  damage  or  repair,  it  shall  be  referred  to  two  Jnstioes ;  and  they  may  direct 
each  repairs,  and  within  snob  period,  as,tbey  think  reasonable,  and  may  impose  on  the  Com- 
pany fur  not  repairing  a  penalty,  which  shall  be  paid  to  the  sarreyor,  Ao.,  of  the  road  inter- 
fered with  if  a  pablio  road,  or  to  the  owner  if  a  private  road :  prorided  that  in  determining 
mnj  such  question  with  regard  to  a  turnpike  road  the  Justices  shall  make  allowance  for  any 
ioUa  paid  by  the  Company  on  such  road  in  the  course  of  the  using  thereof:  Held,  that  Justices 
had  power  to  make  an  order  upon  a  railway  Compaey  to  repair  highways  which  they  had  used 
by  the  carriage  of  materials  orer  them  for  making  the  railway  and  works,  although  the  mate- 
rials were  carried  in  the  carts  of  contractors  or  of  other  persons  employed  by  them. 

Casb  stated  by  jastices  under  stat.  20  k  21  Vict.  c.  43. 

At  a  Petty  Session  holden  at  Wakefield,  in  the  West  Riding  of  York- 
ahire,  on  the  1st  February,  1864,  an  information  and  complaint  was 
preferred  by  James  Witham,  the  clerk  of  and  on  behalf  of  the  Local 
j^oard  of  Health  for  the  district  of  the  borough  of  Wakefield,  rmAfa 
^against  The  West  Riding  and  Grimsby  Railway  Company,  incor-  '- 
porated  by  The  West  Riding  and  Grimsby  Railway  Act,  1862,  25  &  26 
Vict.  c.  ocxi. ;  charging,  under  sect.  58  of  The  Railways  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  20,  that  the  appellants  in  the  course 
of  making  a  railway  which  they  were,  by  The  West  Riding  and  Grimsby 
Railway  Act  authorized  to  make,  did,  on  the  4th  May,  1863,  and  on 
divers  other  days  between  that  day  and  the  13th  January,  1868,  use  and 
interfere  with  ten  certain  roads  and  parts  of  roads,  being  public  hiffh-* 
ways,  situate  in  the  district  and  in  the  information  and  complaint  de- 
scribed, and  thereby  damaged  the  same,  namely  caused  the  same  to  be 
out  of  repair,  and  that  the  appellants  had  often,  since  the  4th  May  last, 
been  required  to  make  good  the  damage  so  done,  but  had  not  made 
good  the  same  or  any  part  thereof,  but  that  the  same  roads  and  parts 
of  roads  were  still  out  of  repair  by  reason  of  the  use  and  interference 
aforesaid,  contrary  to  the  statute  in  that  case  made. 

The  appellants  were,  by  their  Act  of  Parliament,  authorized  to  make 
a  railway  called  The  West  Riding  and  Grimsby  Railway,  a  part  of  which 
and  of  the  works  connected  therewith  passes  through  and  is  situate  within 
the  district  of  the  respondents. 

The  appellants  did  not  themselves  make  any  portion  of  such  railways 
and  works,  but  they  let  the  making  of  them  through  the  whole  of  the 
district  of  the  respondents  to  Messrs.  Smith  &  Knight,  of  Great  George 
Street,  Westminster,  contractors  for  public  works.  Messrs.  Smith  k 
Knight  constructed  a  portion  of  those  parts  of  the  railway  and  the  works 
connected  therewith  which  lie  within  the  limits  of  the  district  of  the 
respondents,  '*'and  underlet  the  construction  of  the  rest  of  those  f^^qa 
parts  of  the  railway  and  works  which  lie  within  the  limits  of  l- 
tiiat  district  to  one  rickles  as  their  sub-contractor. 

The  roads  named  in  the  order  were  used  and  interfered  with  by  the 
earriage  of  materials  consisting  of  stone,  bricks,  timber  and  other 
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materials  over  the  same,  to  be  used  and  which  were  actaallj  used  in  the 
making  of  the  railway  and  works.  A  portion  of  such  materials  was 
conveyed  in  carts  belonging  to  Messrs.  Smith  &  Knight,  the  contract- 
ors, or  in  carts  of  other  persons,  hired  by  Messrs.  Smith  &  Knight  to 
convey  such  materials,  or  in  carts  of  other  persons  from  whom  Messrs. 
Smith  k  Knight  purchased  such  materials,  and  who  were  to  deliver  such 
materials  to  Messrs.  Smith  &  Knight  upon  the  railway  or  works  free  of 
carriage.  Other  portions  of  such  materials  were  conveyed  in  carts 
belonging  to  the  sub-contractor  Pickles,  or  in  carts  of  other  persons 
hired  and  employed  by  him  for  that  purpose,  or  in  carts  of  other  per- 
sons from  whom  the  sub-contractor  purchased  the  same,  and  who  bad  to 
deliver  such  materials  to  Pickles  on  the  railway  or  works  free  of  carriage. 

On  the  part  of  the  respondents,  it  was  contended  that  the  contractors 
and  sub-contractor,  and  those  employed  by  them  respectively  to  convey 
materials  over  the  roads,  were  the  servants  of  the  appellants,  and  that 
the  appellants  were  answerable  for  the  use  of  and  interference  with  the 
road  by  all  of  them. 

On  the  part  of  the  appellants  it  was  contended,  First.  That  the  Com* 
pany  had  not  used  or  interfered  with  the  roads  within  the  meaning  of 
sect.  58  of  The  Railways  Clauses  Consolidation  Act,  1845.  Secondly. 
That  the  contractors  were  independent  parties  and  were  in  no  sense 
mAQii  *^^^  servants  of  the  Company;  and  thirdly,  That  they  and  the 
-'  others  employed  by  them  had  merely  used  the  road  in  the  same 
manner  as  all  the  public  had  the  legal  right  to  do. 

The  justices  determined  that  the  appellants  were  through  their  con- 
tractors liable  to  make  good  the  damage  done  to  eight  of  the  roads 
named  in  the  information  to  the  extent  of  half  the  repair  necessary  to 
be  done  thereto,  the  amount  of  damage  to  the  roads  being  proved  to  have 
been  as  much  again  as  that  occasioned  by  the  ordinary  traffic,  and  directed 
the  appellants  to  do  such  repairs  on  or  before  the  18th  June  then  next. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  appellants 
used  or  interfered  with  the  roads  within  the  meaning  of  The  Railways 
Clauses  Consolidation  Act,  1845,  sect.  58  ? 

Sect.  58  of  The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  20 :  *^  If  in  the  course  of  making  the  railway  the  Company 
shall  use  or  interfere  with  any  road  they  shall  from  time  to  time  make 
good  all  damage  done  by  them  to  such  road ;  and  if  any  question  shall 
arise  as  to  the  damage  done  to  any  such  road  by  the  Company,  or  as  to 
the  repair  thereof  by  them,  such  question  shall  be  referred  to  the  deter- 
mination of  two  justices ;  and  such  justices  may  direct  such  repairs  to 
be  made  in  the  state  of  such  road,  in  respect  of  the  damage  done  by  the 
Company,  and  within  such  period  as  they  think  reasonable,  and  may 
impose  on  the  Company,  for  not  carrying  into  effect  such  repairs,  any 
penalty  not  exceeding  52.  per  day  as  to  such  justices  shall  seem  jast; 
and  such  penalty  shall  be  paid  to  the  surveyor  or  other  person  having 
the  management  of  the  road  interfered  with  by  the  Company,  if  a  public 
road,  and  be  applied  for  the  purposes  of  such  road,  or  if  a  private  road 
*4fi21  ^^^  same  shall  be  paid  to  the  "^owner  thereof:  Provided  always, 
-I  that  in  determining  any  such  question  with  regard  to  a  turnpike 
road  the  said  justices  shall  have  regard  to  and  shall  make  full  allowance 
for  any  tolls  that  may  have  been  paid  by  the  Company  on  such  road  in 
the  course  of  the  using  thereof." 
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Cleiuby  {Maule  with  him),  for  the  respondents. — By  sect.  58  of  stat. 
8  &  9  Viot.  c.  20y  the  barden  of  repairing  the  damage  done  to  a  road 
by  the  use  of  it  in  carting  and  conveying  materials  along  it  for  the  works 
of  a  railway  is  thrown  on  the  company,  whether  the  carts  employed  in 
conveying  the  materials  belong  to  the  Company  or  not,  and  whether  the 
works  are  constructed  by  the  Company  or  by  a  contractor.  In  The 
London  and  North  Western  Railway  Company  in  Wetherall,  20  L.  J. 
Q.  B.  387,  15  Jur.  247,  an  order  of  justices  made  under  this  section 
directing  the  plaintiffs  to  repair  a  highway  of  a  certain  length  used  by 
them  in  the  course  of  making  their  railway  was  held  good,  the  objections 
taken  to  it  being  that  it  did  not  specify  the  particulars  of  the  damage, 
or  what  repairs  were  to  be  done. 

MdUshj  for  the  appellants. — First.  The  use  and  interference  intended 
by  sect.  58  of  stat.  8  &  9  Vict.  c.  20,  are  such  as  would  be  illegal  if  not 
authorized  by  Act  of  Parliament.    [Blackburn,  J. — That  is  so  as  far  as 
regards  an  interference.]    By  sect.  53,  '^  If,  in  the  exercise  of  the  powers 
by  this  or  the  special  Act  granted,  it  be  found  necessary  to  cross,  cut 
through,  raise,  sink,  or  use  any  part  of  any  road,  &c.,  either  public  or 
private,  so  as  to  render  it  impassable  for  or  dangerous  or  extraordinarily 
inconvenient  to  passengers,  &c.,  the  Company  shall,  *  before  the  rittAOQ 
commencement  of  any  such  operations,  cause  a  sufficient  road  to  *- 
be  made  instead  of  the  road  to  be  interfered  with,  and  shall  at  their  own 
expense  maintain  such  substituted  road,"  &o.     The  description  of  use 
intended  in  sect.  58  is  the  same  as  that  in  sect.  53,  which  is  the  using 
and  occupying  the  road,  not  the  ordinary  use  of  it  for  passage.     [He 
also  referred  to  sect.  167.1     Sect.  58  applies  to  private  as  well  as  publio 
roads;  and  the  Company  have  not  a  right  to  use  private  roads  for  traffic 
unless  within  the  limits  of  deviation.     [Sheb,  J. — Sect.  30  gives  them 
power  to  enter  upon  and  use  private  roads  within  certain  limits.    Black- 
burn, J. — And  the  kind  of  use  there  intended  is  one  for  which  compen- 
sation is  to  be  given  either  in  a  gross  sum  or  by  half-yearly  instalments.] 
That  section  gives  *^  compensation  for  the  use  and  occupation  of ''  the 
road,  which  would  be  for  the  wear  and  tear  of  it.     [Blackburn,  J.— « 
It  is  a  reasonable  bargain  that  the  owners  of  a  private  road  should  be 
paid  for  the  use  of  the  road,  and  that  it  should  be  kept  in  repair  by  the 
Company.]    On  the  construction  contended  for  by  the  respondents  there 
is  no  limit  to  the  length  of  roads  for  the  use  of  which  the  Company 
vould  be  liable  to  pay  compensation.     [Blackburn,  J. — Practically, 
sect.  58  would  only  be  put  in  operation  near  the  works  of  the  railway. 
The  proviso  is  a  formidable  difficulty  in  the  way  of  the  construction  con- 
tended for  by  the  appellants.]    It  seems  to  have  been  inserted  without 
^  oonsidering  the  enactment. 

Secondly.  The  Company  would  be  liable  for  an  interference  with  the 
highway  by  a  contractor ;  but  the  use  of  a  highway  bv  him  is  not  a  use 
of  it  by  the  Company ;  it  is  no  part  of  the  contract  tnat  the  contractor 
should  bring  his  materials  by  a  particular  road. 

*Clea$by  was  not  called  upon  to  reply.  P^dM 

Blackburn,  J. — The  justices  were  right,  and  their  decision  ^ 
muftt  be  affirmed. 

The  first  question  does  not  admit  of  much  elucidation.  Sect.  68  says, 
*'If  in  the  course  of  making  the  railwav  the  Company  shall  use,"  which 
means  in  the  ordinary  sense  of  the  wora  by  travelling  upon  it,  '^  or  inter 
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fere  with/'  which  is  a  word  of  more  extensive  import,  '^  any  road,  Aey 
shall  from  time  to  time  make  good  all  damage  done  by  them  to  such 
road ;"  the  words  *^  from  time  to  time"  show  that  a  use  of  the  road  while 
the  works  are  going  on  is  contemplated,  and  that  the  Company  are  to 
keep  it  in  repair  during  that  period.  Then  a  wide  discretion  is  gi?en  to 
justices  as  to  the  repairs  which  they  may  direct  to  be  done.  The  diffi- 
culty is  to  say  what  repairs  should  be  done  by  the  public  and  what  by 
the  Company.  And  the  justices  may  impose  on  the  Company  for  not 
carrying  into  effect  the  repairs  directed  a  penalty  which  is  to  be  paid  to 
the  surveyor  if  a  public  road,  or  to  the  owner  if  a  private  road.  The 
proviso  which  follows,  furnishes  a  strong  argument  that  the  use  of  the 
road  by  the  Company  in  the  early  part  of  the  section  means  traffic  upon 
it  to  an  excess  causing  damage,  and  thereby  occasioning  extra  repairs. 
A  direction  to  the  justices  to  take  into  account  the  tolls  paid  by  the 
Company  is  insensible  with  reference  to  cutting  through  or  taking  part 
of  a  road  for  the  purpose  of  the  works  of  the  railway.  The  proviso 
'Would  be  wild  and  strange  unless  the  word  **use*'  in  the  enacting  part 
is  understood  in  its  ordinary  sense ;  and  it  is  so  employed  in  sect.  30, 
relating  to  private  roads.  This  construction  makes  intelligible  the  pro* 
^4851  ^^^^^^  ^^  ^^^^  section  for  compensation  for  damage  *to  the  owner 
-■  of  a  private  road,  and  the  provision  in  sect.  58,  for  keeping  roads 
in  repair:  it  also  gives  sense  to  the  other  provision  in  that  section, 
'which,  in  the  case  of  the  use  of  a  private  road,  gives  the  penalty  to  the 
owner  of  the  road.  In  sect.  58,  where  the  word  *'  use"  is  brought  in 
with  other  words  importing  interference,  it  probably  means  taking  pos- 
session of  the  road,  and  not  the  causing  it  to  be  out  of  repair  by  the 
excess  of  traffic,  because  before  the  commencement  of  the  operations,  the 
Company  are  to  substitute  another  road  as  convenient. 

The  next  question  is,  whether  the  Company  used  the  roads  7  They 
did  not  themselves  use  them,  nor  did  their  immediate  servants  use  them ; 
but  they  used  them  "in  the  course  of  making  the  railway'*  within  tiie 
meaning  of  sect.  58.  The  Legislature  in  that  sect'on  contemplated  the 
ordinary  effect  of  causing  a  large  quantity  of  material  to  be  carried  over 
the  roads  for  the  purpose  of  makine  the  railway  ;*'**it  applies  equally  to 
the  Company  who  put  in  motion  the  contractors  as  to  the  contracU^ 
themselves. 

Seek,  J.,  concurred. 

Judgment  for  the  respondents. 


IN  THE  EXCHEQUER  CHAMBER. 

GANDY  and  Wife  v.  JUBBER.    {July  10, 1865.] 

Nuisanee.^LiabiHty  of  reteetBioner.-^Tenaney  from  y§ar  U  year. 

The  owner  of  a  metsiiage  and  premiset,  attached  to  whieh  was  an  area,  lei  the  same  to  • 
tenant  from  year  to  year,  and  died ;  baring  derised  the  property,  with  ae  Iron  grttiof  oter 
the  area  Improperly  eonstruoted  and  oat  of  repair  00  m  to  amonai  to  a  Dsiiaaet,  to  the 
defendant.  The  defendant,  having  no  notice  of  the  nnisance,  enffered  the  tenant  to  remaia  Sa 
,tbe  oecnpation  of  the  premitee,  npon  the  same  terms  ai  before,  reeeivinff  rent  The  wife  of  i« 
having  enitained  damage  by  reason  of  the  dangerous  condition  of  the  grating:  held,  by  ^ 
Coart  of  Queen's  Bench,  that  the  defendant,  as  reversioner,  was  liable  !•  an  action  for  tm 
damage  thereby  oceaaioned.    Qeare  bj  the  Bzoheqaor  Chamber  f 
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^Thb  defendant  hating  appealed  against  the  decision  dis-  puijog 
charging  the  rule,  and  brought  error  on  the  judgment  on  the  *- 
demurrer  to  the  third  and  fourth  counts  in  this  case,  reported  ante,  p. 
78,  the  appeal  and  the  error  were  argued,  on  the  16th  June,  before 
Erle,  C.  J.,  WiLLES  and  Smith,  JJ.,  and  Ghaknell  and  Pigott,  BB. 
Kbatiko,  J.y  and  Martin,  B.,  were  present  during  a  portion  of  the 
argument. 

Mellishj  for  the  defendant. — The  defendant  is  not  liable.  It  does  not 
appear  how  this  nuisance  originated,  which  may  have  been  the  conse- 
quence of  the  act  either  of  the  defendant,  or  of  the  prior  owner  of  the 
rerersion,  or  of  the  tenant  in  possession.  And  there  was  no  contract 
for  repair  either  by  the  landlord  or  the  tenaat.  It  is  not  even  alleged 
that  the  defendant  knew  of  this  nuisance,  and  if  he  discovered  its  exist- 
ence on  the  premises  he  had  no  right  to  enter  and  abate  it. 

There  can  be  no  doubt  that  whoever  demises  premises  with  a  nuisance 
upon  them  is  liable  for  mischief  occasioned  thereby.     But  the  Court 
below  erroneously  considered  a  tenancy  from  year  to  year  equivalent  to 
a  fresh  demise  every  year:  it  may  however  be  described  either  as  a 
holding  from  year  to  year,  or  as  a  tenancy  held  for  a  certain  number  of 
years.     In  order  to  render  the  defendant  liable  a  wrongful  act  must  be 
shown,  and  it  is  absurd  to  say  that  the  barely  not  giving  a  tenant  notice 
to  quit  can  be  so  designated.     The  person  who  suffers  an  accident  in 
consequence  of  a  nuisance  on  premises  is  not  without  remedy,  for  the 
occupier  of  the  premises  is  liable,  Reg.  v.  Watts,  1  Salk.  857 ;   and 
there  may  be  cases  where  he  has  his  remedy  both  against  the  *occu-  t-^aq^ 
pier  and  the  reversioner.     [Martik,  B.,  referred  to  4  Bac.  Abr.   ^ 
jjeaseM  and  Terms  for  Tears  (L.  2),  7th  ed.,  p.  882.] 
i    Rosewell  v.  Pryor,  2  Salk.  460,  1  Ld.  Raym.  713,(a)  may  be  cited  bj 
the  other  side,  but  the  true  ground  of  that  decision  is  that  the  defencU 
ant  was  the  person  who  originally  erected  the  nuisance.    The  only  case 
raising  any  real  difficulty  is  Rex  v.  Pedly,  1  A.  &;  E.  822  (£.  G.  L.  R. 
Vol.  28).     There  an  indictment  for  a  nuisance  was  upheld  under  the 
following  circumstances.     The  nuisance  was  created  by  two  necessary 
houses  and  a  sink,  which  were  used  by  the  tenants  of  some  dwelling- 
houses  let  for  short  periods,  who  paid  rent  to  the  defendant.     It  did 
not  appear  whether  any  of  the  then  tenants  commenced  occupying  the 
dwelling-houses  before  the  defendant  began  to  receive  the  rents ;  but 
the  necessary  houses  and  sink  were  constructed  and  used  by  the  tenants 
of  those  premises  before  his  time.     There  was  no  distinct  proof  of  any 
actual  demise  of  the  necessary  houses  and  sink,  but  they  had  regularly 
beefi  cleansed  by  the  persons  occupying  the  dwelling-houses,  until  the 
time  of  the  nuisance,  when  the  cleansing  had  been  neglected.     The 
nuisance  had  arisen  since  the  defendant  began  to  receive  the  rents.    The 
only  method  of  draining  the  places  from  which  the  nuisance  proceeded 
would  be  by  cutting  through  a  close  belonging  to  the  defendant.    Some 
evidence  was  given  to  show  an  implied  admission  by  the  defendant  that 
he  himself  was  bound  to  do  the  cleansing.     But  it  has  always  been  ft 
i&atter  of  doubt  on  what  ground  that  case  proceeded.     Lord  Denman, 
in  delivering  judgment,  says,  p.  826,  *^  The  nuisance  here  has  been  m 
natural  consequence  of  the  nature  of  the  erection;  therefore,  on  the- 
principle  of  Rex  v.  Moore,  8  B.  &  Ad.  184  (E.  G.  L.  R.  vol.  22),  as  wett 

(a)  8m  Alio  S  Mod.  115 ;  12  Id.  215,  635. 
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*4881  *^  ^^  ^^^  earlier  case  which  shows  that  the  receipt  of  rent  is 
^  an  upholding  and  continuing  of  the  nuisance,  the  defendant  is 
liable."  But  Rex  v.  Moore  was  not  a  case  of  a  demise  of  land  at  alL 
The  judgment  of  Littledale,  J.,  was  strongly  relied  on  by  the  Judges  in 
the  Court  below,  where  he  says,  p.  827,  ^  I  see  no  difficulty  in  this  case. 
If  a  nuisance  be  created,  and  a  man  purchase  the  premises  with  the 
nuisance  upon  them,  though  there  be  a  demise  for  a  term  at  the  timo 
of  the  purchase,  so  that  the  purchaser  has  no  opportunity  of  removing 
the  nuisance,  yet  by  purchasing  the  reversion  he  makes  himself  liable 
for  the  nuisance.  But  if,  after  the  reversion  is  purchased,  the  nuisance 
be  erected  by  the  occupier,  the  reversioner  incurs  no  liability :  yet,  in 
Buch  a  case,  if  there  were  only  a  tenancy  from  year  to  year,  or  any 
short  period,  and  the  landlord  chose  to  renew  the  tenancy  after  tho 
tenant  had  erected  the  nuisance,  that  would  make  the  landlord  liable. 
He  is  not  to  let  the  land  with  the  nuisance  upon  it.  Here  the  periods 
are  short,  so  that  there  has  been  a  re-letting ;  and  that  has  taken  place 
after  the  user  of  the  buildings  had  created  the  nuisance.  This  is,  there- 
fore, a  case  in  which  the  reversioner  is  liable."  No  authority  is  cited 
by  him.  The  language,  ^*  If,  after  the  reversion  is  purchased,  the 
nuisance  be  erected  by  the  occupier,  the  reversioner  incurs  no  liability: 
yet,  in  such  a  case,  if  there  were  only  a  tenancy  from  year  to  year,  or 
any  short  period,  and  the  landlord  choose  to  renew  the  tenancy  after 
the  tenant  had  erected  the  nuisance,  that  would  make  the  landlord  lia« 
ble,"  must  be  understood  of  the  case  where  one  tenant  has  gone  out 
and  another  come  in.     In  Penruddock's  Case,  5  Go.  100  b.,  it  was  held 
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that,  if  a  feoffor  creates  a  nuisance  and  *then  parts  with  his  pre- 


mises, the  feoffee  of  the  party  to  whom  the  nuisance  is  done  may 
liave  a  quod  permittat  prostemere  against  the  person  who  came  in  under 
the  feoffor.     [Erlb,  C.  J. — Abating  a  nuisance  is  proceeding  against 
the  nuisance,  no  matter  who  is  in  occupation.     Channkll,  B. — Re- 
letting for  a  short  tenancy  premises  with  a  nuisance  upon  them  might 
be  evidence  for  a  jury.]   In  Rich  v.  Basterfield,  4  G.  B.  783  (E.  C.  L.  R. 
vol.  56),  Gresswell,  «f.,  in  delivering  the  judgment  of  the  Gourt,  says,  pp. 
804-5,  speaking  of  Rex  v.  Pedly,  '^Littledale,  J.,  seems  to  have  rested 
his  judgment  on  the  principle,  that  the  landlord  was  not  to  let  the  land 
with  the  nuisance  upon  it ;  and  he  proceeds :  '  Here,  the  periods  are 
abort,  so  that  there  has  been  a  re-letting ;  and  that  has  taken  place  after 
the  user  of  the  buildings  had  created  the  nuisance.'     He  therefore 
assumes  that  there  was  an  existing  nuisance  at  the  time  of  the  letting, 
which  had  not  afterwards  been  removed.     To  his  judgment,  proceeding 
on  that  ground,  we  entirely  assent ;  and  probably  Lord  Denman  meant 
the  same  thing,  when  he  said  that  the  receipt  of  rent  was  upholding  and 
continuing  the  nuisance.     *     ♦     ♦     ♦     ♦     It  appears  to  us,  that,  if  a 
landlord  lets  premises,  not  in  themselves  a  nuisance,  but  which  may  or 
may  not  be  used  by  the  tenant  so  as  to  become  a  nuisance,  and  it  is 
entirely  at  the  option  of  the  tenant  so  to  use  them  or  not,  and  the  land- 
lord receives  the  same  benefit  whether  they  are  so  used  or  not ;  the 
landlord  cannot  be  made  responsible  for  the  acts  of  the  tenant ;  and  d 
fortiori  he  would  not  be  liable,  if  he  had  taken  an  obligation  from  the 
tenant  not  to  use  them  so  as  to  create  a  nuisance,  even  without  reserving 
the  right  to  enter  and  abate  a  nuisance,  if  created.     '*''*'*    If,  then. 
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The  King  v,  Pedly  is  to  be  considered  as  a  case  *]n  which  the  r^AQQ 
defendant  was  held  liable  because  he  had  demised  the  buildings  '- 
when  the  nuisance  existed ;  or  because  he  had  relet  them  after  the  user 
of  the  buildings  had  created  a  nuisance ;  or  because  he  had  undertaken 
the  cleansing,  and  had  not  performed  it ; — we  think  the  judgment  right, 
*  *,  But,  if  it  is  to  be  taken  as  a  decision  that  a  landlord  is  respon* 
sible  for  the  act  of  his  tenant  in  creating  a  nuisance,  by  the  manner  in 
which  he  uses  the  premises  demised, — we  think  it  goes  beyond  the  prin- 
ciple to  be  found  in  any  previously  decided  cases ;  and  we  cannot  assent 
to  it."  In  Todd  v.  Flight,  9  C.  B.  N.  S.  877  (E.  C.  L.  R.  vol.  99), 
indeed  the  defendant  was  held  liable,  but  it  appeared  that  he  had  de- 
mised the  premises,  knowing  that  they  were  in  a  ruinous  dangerous  con* 
dition.  All  the  above  cases  were  there  and  cited,  and  Erie,  G.  J.,  in 
delivering  the  judgment  of  the  Court,  says,  p.  890,  "  In  the  present 
case,  it  is  alleged  that  the  defendant  let  the  houses  when  the  chimneys 
were  known  by  him  to  be  ruinous  and  in  danger  of  falling,  and  that 
he  kept  and  maintained  them  in  that  state ;  and  thus  he  was  guilty  of 
the  wrongful  non-repair  which  led  to  the  damage,  and  after  the  demise 
the  fall  appears  to  have  arisen  from  no  default  of  the  lessee,  but  by 
the  laws  of  nature." 

Shaw  {Montagu  ChamherB  with  him),  for  the  plaintiiTs. — The  language 
of  Littledale,  J.,  in  Rex  v.  Pedly,  1  A.  &  E.  822,  827  (£.  G.  L.  R.  vol. 
28),  applies  to  cases  like  the  present,  and  has  never  been  understood,  as 
suggested  by  the  other  side,  to  relate  solely  to  those  where  there  has 
been  a  change  of  tenants.  And  it  is  supported  by  the  language  of  Pat- 
teson,  J.,  in  Tomkins  v.  Lawrance,  8  C.  &  P.  729,  731  (E.  G.  L.  vol. 
84),  '^  a  tenancy  from  year  to  year  is  considered  as  recommencing  every 
year."  In  Cattley  v.  Arnold,  1  Johns.  &  H.  651,  Wood,  *V.  C.,  v^am 
pp.  657—8,  reviews  several  of  the  previous  authorities,  and  says,  ^ 
*'  The  result  of  the  two  classes  of  authorities  represented  by  Legg  v. 
Strudwick,  2  Salk.  414,  and  Tomkins  v,  Lawrance,  8  C.  &  P.  729  (E. 
C.  L.  R.  vol.  34),  being,  that  it  is  competent  to  a  person  situated  as 
supposed  to  adopt  either  course,  t.  e.,  to  declare  on  the  demise  either  as 
a  new  or  as  part  of  the  old  contract."  In  Sugd.  Real  Prop.  Statutes, 
p.  60,  2d  ed.,  *'  By  the  Statute  of  Frauds  a  lease  by  parol  cannot  ex- 
ceed three  years;  but  where  a  tenant  from  year  to  year  continues  in 
possession  paying  rent,  a  new  tenancy  springs  up  every  year,  and  the 
lessor's  right  under  this  8th  section  (t.  e.  of  the  Statute  of  Limitations, 
8  &  4  W.  4,  c.  27)  is  renewed  accordingly."  [Smith,  J. — Lord  St. 
Leonards  is  there  dealing  with  a  positive  statute. J  A. landlord  is  liable 
if  he  has  a  control  over  the  premises  which  he  neglects  to  exercise ; 
and  it  is  immaterial  for  this  purpose  whether  he  enjoys  the  property 
personally  or  in  what  relation  he  stands  to  the  person  actually  occupy- 
ing it,  t.  «.,  a  tenant  or  a  servant,  even  though  the  premises  may  have 
been  given  to  the  servant  to  enable  him  the  better  to  perform  his  duty : 
for  who  receives  the  advantage  should  bear  the  burden. 

Payne  v.  Rogers,  2  H.  Bl.  349,  is  an  authority  that  if  the  owner  of 
a  house  is  bound  to  repair  it,  he,  and  not  the  occupier^  is  liable  to  an 
action  for  injury  sustained  by  a  stranger  in  consequence  of  its  non* 
repair.  This  case,  as  well  as  Rex  v.  Pedly,  1  A.  &  E.  122  (E.  G.  L.  R. 
vol.  28),  is  cited  with  approval  in  Todd  v.  Flight,  9  G.  B.  N.  S.  377  (E. 
C.  L.  K«  veL  99).    Erie,  G«  J.,  in  delivering  judgment,  says,  p.  389, 
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'^  These  cases  are  authorities  for  sajing^  that^  if  the  wrong  csasing  iht 
damage  arises  from  the  non^^feasance  or  the  mis-feasance  of  the  lessor, 
*4Q21  ^^^  V^^J  ^Auflfering  damage  from  the  wrong  may  sue  him.    And 

^  we  are  of  opinion  that  the  principle  so  contended  for  on  behalf 
of  the  plaintiff  is  the  law,  and  that  it  reconciles  the  cases."  It  is  diffi«^ 
calt  to  see  how  an  agreement  between  the  landlord  and  tenant  can  affect 
the  rights  of  strangers.  Again,  the  owner  of  land  in  possession  is  lia- 
ble for  nuisances  created  on  bis  land  by  others.  [Erlb,  C.  J. — ^If  a 
trespasser  comes  and  creates  a  nuisance  on  my  land,  it  is  a  strong  thing 
to  say  that  I  am  liable.  Willes,  J. — Suppose  a  man,  not  my  seryant, 
places  a  heap  of  stones  on  a  footpath  through  my  land  am  I  liable, 
though  I  had  nothing  to  do  with  it  r  A  ruinous  house  is  diSereut ;  for 
the  public  have  a  rignt  to  be  protected  against  that.  Shaw  referred  to 
Corby  t;.  Hill,  4  C.  B.  N.  S.  656  (E.  C.  L.  R.  vol.  93).  Eelb,  C.  J.— 
A  landlord  may  be  responsible  if  there  is  a  duty  on  him  to  abate  a  nui- 
sance which  he  does  not.  If  he  lets  the  premises  with  a  nuisance,  all 
parties  agree  that  he  is  responsible ;  but  is  he  liable  ipso  facto  because 
lie  is  reversioner  ?]  The  present  case  does  not  go  so  far.  In  Reedie  v. 
The  London  and  North  Western  Railway  Company,  4  Ezch.  244,  256, 
Rolfe,  B.,  delivering  the  judgment  of  the  Court,  says: — *'It  is  not 
necessary  to  decide  whether,  in  any  case,  the  owner  of  real  property, 
such  as  land  or  houses,  may  be  responsible  for  nuisances  occasioned  by 
the  mode  in  which  his  property  is  used  by  others  not  standing  in  tho 
relation  of  servants  to  him,  or  part  of  his  family.  It  may  be,  that  in 
-some  cases  he  is  so  responsible.  But  then,  his  liability  must  bo  founded 
on  the  principle,  that  he  has  not  taken  due  care  to  prevent  the  doing  of 
Acts  which  it  was  his  duty  to  prevent,  whether  done  by  his  servants  or 
others.  If,  for  instance,  a  person  occupying  a  house  or  a  field  should 
permit  another  to  carry  on  there  a  noxious  trade,  so  as  to  be  a  nuisance 
^4QS1  ^^  ^'^  ^neighbours,  it  may  be  that  he  would  be  responsible,  though 

-■  the  acts  complained  of  were  neither  his  acts  nor  the  acts  of  his 
aervants.  He  would  have  violated  the  rule  of  law  '  Sic  utere  tuo  ut 
alienum  non  Isedas.'  '*  [Willbs,  J. — There  the  landlord  would  be 
clearly  liable,  for  he  let  the  property  for  the  purpose  of  carrying  on  a 
nuisance.]  The  American  authorities  go  beyond  ours.  In  Bellows  v. 
Sackett,  15  Barbour  96,  Johnson,  J.,  says,  p.  103 :  *^  Again ;  it  is  urged 
that  the  action  cannot  be  maintained  against  the  landlord,  but  should 
have  been  brought  against  his  tenant  in  possession.  But  to  make  this 
objection  available  to  the  defendant,  I  think  he  should  have  shown  that 
•uch  tenant  was  bound  to  make  repairs.  The  character  of  the  tenancy 
is  not  shown,  and,  in  the  absence  of  all  proof,  I  think  we  are  not  bound 
to  presume,  in  this  country,  at  least,  that  the  tenant  was  bound,  sB 
between  him  and  his  landlord,  to  make  the  repairs.  But  however  this 
may  be,  I  am  inclined  to  the  opinion,  that  in  any  event,  the  plaintiff 
may  resort  directly  to  the  owner,  as  the  one  who  keeps  up  and  main- 
tains the  erection,  which  causes  the  injury,  whoever  may  be  the  tempo- 
rary occupant  under  him."  [Erle,  G.  J. — The  burden  of  repairing 
there  lay  on  the  landlord,  and  there  was  nothing  to  show  that  he  had 
transferred  it  to  the  tenant^  It  is  believed  that  the  civil  law,  as  well 
AS  the  laws  of  Scotland  and  France,  hold  the  landlord  liable  in  cases 
like  the  present.  [He  cited  Inst.,  lib.  2,  tit.  8.] 
,    MellUhf  in  reply. — ^It  is  needless  to  inquire  into  the  laws  of  other 
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ooBiitries.     Not  only  bad  tlie  defendant  here  no  right  to  enter  on  these 
premises  to  abate  a  nuisance,  *bat  it  is  eonsistent  with  the  deoU-  t-^iaqa 
ration  tfast  he  merely  held  them  as  trustee  for  others.    A  nuisance  ^ 
might  arise  on  land  held  from  year  to  year  at  such  a  time  that  the  land* 
lord  could  not  for  several  months  compel  the  tenant  to  quit. 

In  Payne  v.  Rogers,  1  H.  Bl.  849,  the  landlord  had  agreed  to  repair 
the  premises,  and  there  might  be  a  difficulty  even  then,  for,  unless  by 
special  agreement,  he  could  enter  them  without  the  consent  of  the 
tenant.  jBellows  v.  Sackett,  15  Barbour  96,  is  not  very  intelligible,  butt 
probably  there  was  a  succession  of  fresh  tenants. 

Cur.  adv.  vulL 

On  the  17th  June,  the  Court  recommended  the  plaintiff  to  accept  i^ 
stet  processus.  If  this  were  not  done,  judgment  would  be  delivered  ou 
the  10th  July. 

The  parties  having,  after  some  delay,  acceded  to  this, 

Eble,  C.  J.,  now  said,  as  the  plaintiff  has  consented  to  a  stet  pro^ 
eessus  it  will  not  be  necessary  to  deliver  the  judgment  we  have  prepared* 

Stet  processus. 
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Copyright  of  Designs  Acty  1858,  21  <i&  22  Yid,  c  70,  s.  S.^BegisiraHon.^JSew 

design. 

L  The  Copyriffbt  of  Dcisiipit  Act,  1858,  21  A  23  Tkt.  e.  70,  t.  A,  deelaict  «tliat  the  rtgi». 
tnUioB  of  aoj  patUrn  or  portioo  of  an  article  of  miinafactnre  to  which  a  duign  if  applied, 
inBtead  or  in  lien  of  a  copy,  drawing,  print,  speciflcatioo,  or  description  in  writing,  shall  be 
ai  valid  and  effectnal  to  all  intents  and  purposes  as  if  such  copy,  drawing,  print,  specification, 
or  description  in  writing  had  been  famished  to  the  registrar  under  The  Copyright  of  Deeigna 
Acts."  Held,  thai  it  waa  a  sufficient  registratioa  of  a  design  applicable  to  the  ornamenting 
woven  fabrics  eomprised  in  class  12  of  itat  5  A  8  Vict.  e.  100,  to  leare  with  the  registrar  % 
pattern  or  portion  of  the  article  of  manufacture. 

2.  The  plaintiff  claimed  as  his  design  the  particular  collocation  of  the  shaded  and  bordered 
ttars  npon  an  ornamented  chain  surface  as  shown  in  the  registered  pattern,  thus  forming 
together  the  ornamentation  of  the  woven  fabrie ;  the  stars  and  surface  were  old,  bfit  tfae  com* 
bioatton  was  new :  Held  a  new  design,  capable  of  being  registered. 

The  declaration  stated  that  the  plaintiff  was,  within  the  true  meaning 
of  Stat.  5  &  6  Vict.  c.  100,  the  proprietor  of  a  new  and  original  design 
applicable  to  the  ornamenting  woven  fabrics  comprised  in  class  12  men- 
tioned in  the  statute,  and  which  design  was  a  design  which  had  not,  pre- 
vious to  the  registration  thereof,  been  published  within  the  United  King* 
dom  of  Great  Britain  and  Ireland  or  elsewhere ;  and  the  plaintiff  so 
being  such  proprietor  caused  the  design  to  be,  and  the  same  was,  regis* 
tered  in  respect  of  the  application  of  such  design  to  ornamenting  articles 
of  manufacture,  that  is  to  say,  woven  fabrics  comprised  in  class  12, 
mentioned  in  the  statute,  by  specifying  the  number  of  the  class  in  respect 
of  which  such  registration  was  made,  and  also  caused  his  name  to  h% 
snd  his  name  was  then  duly  registered  according  to  the  statute  as  pro- 
prietor of  the  design.  Averment.  That  after  and  ever  since  the 
publication  of  the  design  every  ^article  of  manufacture  which  r^Aqa 
W  been  made  by  the  plaintiff  according  to  the  design,  and  every  ^ 
article  of  manufacture  and  substance  on  or  to  which  the  design  had  been 
"ttsed  or  applied  by  the  plaintiff,  had  thereon  the  letters  *'  rC,"  and  also 
numbers  and  letters  in  a  form  corresponding  with  the  date  of  the  regisr 
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tration  of  the  design,  and  according  to  the  provisions  of  the  statute. 
And  all  conditions,  matters,  and  things  had  been  performed  and  had 
happened  and  existed  which  were  necessary  to  entitle  the  plaintiff  to, 
and  the  plaintiff  was  entitled  to  the  benefit  of  the  statute  with  regard 
to  the  design  in  respect  of  the  application  thereof  to  ornamenting  woven 
fabrics  comprised  in  class  12  within  the  United  Kingdom  for  the  term 
of  twelve  months,  to  be  computed  from  the  15th  February,  1861,  the 
date  on  which  the  design  was  registered  according  to  the  provisions  of 
the  statute ;  and  all  conditions,  matters  and  things  had  been  performed, 
and  had  happened  and  existed,  which  were  necessary  to  entitle  the 
plaintiff  to  sue  the  defendant  in  this  action.  Tet  the  defendants  on  each 
of  divers  several  occasions  wrongfully  and  injuriously,  and  without  the 
leave  or  consent  in  writing  of  the  plaintiff  as  such  registered  proprietor, 
applied  the  designs  and  divers  fraudulent  imitations  thereof  respectively 
for  the  purpose  of  sale  to  and  to  the  ornamenting  of  each  of  divers 
pieces  of  woven  fabric  then  being  articles  of  manufacture  comprised  in 
class  12,  to  which  respectively  the  plaintiff  had  such  sole  right  of  apply- 
ing the  design,  and  also  made  and  caused  to  be  made  divers  of  such 
pieces  of  woven  fabric  and  articles  according  to  the  design,  in  breach 
of  and  against  the  sole  right  of  the  plaintiff,  and  contrary  to  the  form 
of  the  statute,  &c.     Claim,  1007. 

^4971  *P^68^- — First,  not  guilty.  Second,  that  the  plaintiff  was  not 
-■  the  proprietor  of  the  design.  Third,  that  the  plaintiff  did  not 
cause  the  design  to  be  nor  was  the  same  duly  registered.  Fourth,  that 
At  the  time  of  the  alleged  registration  the  design  was  not  such  new  and 
original  design  not  previously  published  within  the  United  Kingdom  of 
Great  Britain  and  Ireland  or  elsewhere. 

Issues  thereon. 

In  pursuance  of  a  Judge's  order  the  plaintiff  delivered  the  following 
particular  specifying  what  he  claimed  as  a  novelty  in  the  design  registered 
by  him ;  viz.,  *^  The  particular  collocation  of  the  shaded  and  bordered 
stars  upon  the  ornamented  chain  surface  as  shown  in  the  registered  pat- 
tern, thus  forming  together  the  ornamentation  of  the  woven  fabric." 

On  the  trial,  before  Cockburn,  C.  J.,  at  the  Sittings  at  Guildhall 
after  Hilary  Term,  it  appeared  that  the  plaintiff,  in  February,  1861, 
deposited  with  the  registrar  of  designs  for  the  purpose  of  registration  a 
piece  of  cloth,  which  he  called  ''  Pekin  cloth,*'  showing  on  both  sides  a 
figured  chain  work  ground  called  the  Albert  chain  pattern  and  a  six 

Eointed  star,  as  the  design,  which  he  claimed  to  be  new  and  original; 
ut  no  writing  or  description  was  left  with  it.  The  piece  of  cloth  was 
accordingly  registered.  It  was  admitted  that  the  ground  was  old.  It 
was  objected  for  the  defendant  that  the  registration  was  insuflScient,  as 
it  did  not  enable  the  defendants  to  ascertain  what  part  of  the  ornamen- 
tation of  the  piece  of  cloth  the  plaintiff  claimed  as  his  new  and  on'oriDal 
design,  or  what  in  point  of  fact  was  the  design  of  the  fabric.  The  Lord 
Chief  Justice  left  it  to  the  jury  to  say  what  was  the  design  which  the 
plaintiff  had  registered ;  whether  the  star  was  new ;  and,  assuming  that 
iHAQin  *^h®  ^^^^  ^  ^0^1  ^s  ^^0  ground  was  old,  whether  the  combination 
-'  of  the  star  and  the  ground  was  new,  and  directed  them  that,  if 
they  thought  the  collocation  was  new  and  that  the  plaintiff  had  registered 
it,  he  was  entitled  to  their  verdict.  The  jury  found  that  the  design  wai 
a  combination,  consisting  of  an  ornamental  ground  with  stars  of  peculiar 
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shape  collocated  in  a  series  of  peculiar  groups ;  and  that  such  combina- 
tion was  new,  although  neither  the  ground  nor  the  stars  were  new  when 
taken  alone.  They  found  that  there  had  been  an  infringement,  and  gavo 
a  verdict  for  the  plaintiff,  damages  40«.,  leave  being  reserved  to  move  to 
enter  the  verdict  for  the  defendant. 

In  Easter  Term,  ManUty  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  the  registration  was  bad  in  point  of  law :  because  it  could 
not  be  collected  with  reasonable  certainty  from  the  article  of  manufac- 
ture which  the  plaintiff  furnished  to  the  registrar,  what  the  design  was 
which  the  plaintiff  intended  to  register  as  applicable  to  it ;  and  because 
the  registration  enabled  the  plaintiff  at  his  option  to  claim  one  or  other 
of  several  designs,  and  not  one  design  only  applicable  to  woven  fabrics 
comprised  in  class  12  mentioned  in  stat.  5  &  6  Vict.  c.  100,  s.  3. 

2rU«A,  Qray  and  PhiJbrick  showed  cause. — The  design  in  question  is 
applied  to  ornamenting  an  article  of  manufacture  contained  in  class  12 
of  sect.  3  of  Stat.  5  &  6  Vict.  c.  100,  viz.,  ^*  Woven  fabrics,  not  comprised 
in  any  preceding  class."  Sect.  4  requires  registration  before  publica- 
tion, and  by  sect.  15  the  registrar  is  to  be  furnished  with  two  copies^ 
drawings,  or  prints  of  the  design,  and  he  is  required  to  register  them. 
Under  this  ^section,  if  the  design  had  been  on  paper,  the  plaintiff  ^41400 
must  have  madcwtwo  copies  of  it,  and  registered  them  ;  or  if  he  '- 
had  claimed  the  star  only  he  must  have  made  two  drawings  of  it  and 
registered  them.  Stat.  6  &  7  Vict.  c.  65,  s.  2,  extended  the  protection 
of  copyright  to  designs  for  the  shape  or  configuration  of  articles  of  manu- 
facture not  of  an  ornamental  character ;  and  sect.  8  requires  two  draw- 
ings or  prints  of  such  designs  to  be  registered.     The  Designs  Act,  1850, 

13  k  14  Vict.  c.  104,  s.  1,  deals  with  ooth  classes  of  designs,  giving  the 
registrar  power  to  register  them  provisionally ;  and  sect.  6  applies  to 
the  registration  of  sculpture,  models,  copies,  or  casts.  The  Copyright 
Designs  Act,  1858,  21  &;  22  Vict.  c.  70,  s.  5,  declares  ''  That  the  registra- 
tion of  any  pattern  or  portion  of  an  article  of  manufacture  to  which  a  design 
18  applied,  instead  or  in  lieu  of  a  copy,  drawing,  print,  specification,  or 
description  in  writing,  shall  be  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  such  copy,  drawing,  print,  specification,  or  description  in 
writing  had  been  furnished  to  the  registrar  under  ^  The  Copyright  of. 
Designs  Act ;'  "  which  the  preamble  states  to  be  the  Acts  mentioned  in 
the  Schedule,  including  5  &  6  Vict.  c.  100,  6  &  7  Vict.  c.  65,  and  13  & 

14  Vict.  c.  104.  That  section  deals  only  with  the  registration  of  designs 
under  stat.  5  &  6  Vict.  c.  100,  of  which  it  amends  sect.  4.  A  specimen 
being  registered  enables  a  person  to  judge  what  the  design  is  better  than 
a  drawing  or  description  of  it.  A  new  combination  of  old  designs  is  a 
new  design :  Norton  r.  Nicholls,  1  E.  &  £.  761  (E.  C.  L.  R.  vol.  102) ; 
Harrison  tr.  Taylor,  in  error,  4  11.  &  N.  815 ;  and  the  plaintiff,  by 
registering  the  whole,  claims  the  whole,  and  not  the  parts.  No  action 
would  lie  against  the  defendant  for  taking  the  *star  only  and  ri^cAA 
applying  it  to  a  new  article  of  manufacture:  if  the  plaintiff  ^ 
intends  to  claim  the  star  he  must  register  it  separately.  [Crompton,  J. 
— Suppose  the  design  consisted  of  stars  and  a  beautiful  border,  my 
doubt  is  whether  the  plaintiff  did  not  claim  the  parts  as  well  as  the  com* 
bination.]  The  arrangement  of  the  parts,  not  the  individual  parts 
separately,  makes  the  pattern. 

.  Man%9tjfj  JDenman  and  Kemplayy  contrft. — The  proprietor  of  a  design 
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should  furnish  for  registration  an  intelligible  description  of  what  &a 
design  is.  [Cockburn,  C.  J. — Suppose  the  plaintiff  had  registered  a 
drawing  of  the  design,  showing  the  peculiar  ground  and  stars.]  That 
would  be  open  to  the  same  objection.  Stat.  6  &  7  Vict.  c.  65,  s.  8, 
requires  that  the  registrar  shall  be  furnished  with  two  drawings  or  prints 
of  the  design,  with  such  description  in  writing  as  may  be  necessary  to 
render  the  same  intelligible  according  to  his  judgment.  Stat.  13  &  14 
Vict.  c.  104,  ss.  1,  6,  require  that  the  registrar  shall  be  furnished  with 
8uch  copy,  drawing,  print,  or  description  in  writing  or  in  print  as  in  hia 
judgment  shall  be  sufficient  to  identify  the  particular  design.  [Black* 
BURN,  J. — Sect.  11  empowers,  the  registrar  to  dispense  with  copies, 
drawings,  or  prints,  and  allows  in  lieu  thereof  such  specification  or 
description  in  writing  or  in  print  as  may  be  sufficient  to  identify  and 
reiider  intelligible  the  design.  And  stat.  21  &  22  Vict.  c.  70,  s.  5, 
positively  says  that  the  registration  of  the  article  itself  shall  be  as 
effectual  as  a  oopy,  drawing,  print,  specification,  or  description  in  writ* 
ing.]     That  statute,  as  appears  from  the  preamble,  was  not  passed  with 

^^011  ^^^^^^^^^  ^^iy  ^  3^^^*  S  ^  3  Vict.  c.  100,  but  for  the  ^protection 
-■  of  copyright  in  designs  under  all  the  preceding  Copyright  of 
Designs  Acts.  This  registration  is  bad  for  ambiguity  in  leaving  il 
uncertain  whether  the  star  is  not  registered.  In  Norton  «.  Nicholls,  1 
E.  &  E.  761  (E.  C.  L.  R.  vol.  102),  it  was  held  that  leaving  a  shawl  to 
be  registered  was  not  sufficient,  and  that  there  ought  to  have  been  a 
description  in  writing.  [Gockburn,  C.  J.-^In  that  case  there  was  a 
rariety  of  designs  in  the  shawl.  Crompton,  J.-— If  there  could  have 
been  a  perfect  description  of  the  shawl  in  writing  the  Court  would  have 
said  that  it  was  sufficient  to  leave  the  article  of  manufacture  to  be 
registered.]  Harrison  v,  Taylor,  in  error,  4  H.  &  N.  815,  is  not  in 
point. 

CocKBURN,  C.  J. — This  rule  must  be  discharged.  The  plaintiff,  ayail* 
ing  himself  of  the  provisions  of  the  5th  section  of  stat.  21  &  22  Vict,  c 
70,  instead  of  registering  his  design  in  the  shape  of  a  drawing,  &c.,  either 
with  or  without  explanation  in  writing,  registered  a  piece  of  the  woven 
fabric  to  which  that  design  had  been  applied,  as  an  indication  of  what 
his  design  is. 

The  first  question  has  been  solved  by  the  jury,  viz.,  on  the  production 
of  the  woven  fabric  itself  what  is  the  design  which  appears  upon  it  ? 
They  have  found  that  the  design  is  a  combination  of  a  particular  ground- 
work with  an  ornan^ent  superinduced  on  it.  The  groundwork  is  well 
known  as  the  Albert  chain'  pattern ;  and  the  ornament  superinduced  is 
a  star.  The  combination,  which  is  what  the  fabric  itself,  when  submitted 
to  the  eye  of  a  competent  judge,  shows  to  be  the  design,  is  new  ;  and 
iK^/^Q-i  therefore,  if  the  plaintiff  has  registered  it  in  a  manner  ^sufficient 
-I  in  point  of  law,  he  is  entitled  to  the  protection  afforded  by  the 
Statute. 

It  is  said,  in  the  second  place,  that,  as  matter  of  law,  the  registration 
is  not  sufficient,  because  it  is  ambiguous  on  the  face  of  the  pattern  what 
is  the  design  intended  to  be  registered :  that,  inasmuch  as  the  design 
consists  of  two  parts,  it  is  ambiguous  whether  the  plaintiff  intended  H 
register  as  his  design  the  comUnation,  or  either  or  both  parts  of  it. 
But  the  difficulty  vanishes  when  we  consider  that  the  statute  onljp 
permits  the  registration  of  one  design*    A  design  may  consist  of  one 
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single  ornaiBent,  or  of  a  combinatioa  of  various  elements,  Jf  tlie  4^i^ 
shows  on  the  face  of  it  more  elements  than  one  in  a  state  of  combing 
tion,  the  reason  of  the  thing  requires  that  we  should  oomQ  to  t(b% 
conclusion  that  the  eombination  was  intended  to  be  registered.  And  fwi 
soon  as  this  is  determined  to  be  tho  law,  all  men  will  know  that  if  ih^ 
design  consists  of  a  eombination  of  various  elements,  e^  g,  a  pattern  wid| 
different  flowers,  and  they  register  the  eombination  intending  to  secure 
the  exclusive  right  to  the  elements  of  the  design,  they  will  defeat  tbeif 
object ;  for,  if  they  intend  to  claim  different  parts  which  enter  into  thft 
combination,  as  a  flower  on  a  particular  ground,  or  by  itself,  they  muair 
register  it  separately.  In  the  present  ease,  the  jury  having  found  th%| 
this  was  a  design  comprising  different  things  which  formed  one  combina^ 
tion,  and  that  the  combination  was  new,  the  objection  on  the  gromiid  of 
ambiguity  fails,  and  the  plaintiff  is  entitled  to  our  judgment* 

Crompton,  J. — I  am  of  opinion  that  sect.  6  of  stat.  il  &  22  Yict  ^ 
TO,  applies  to  the  present  case,  and  that  there  has  been  a  good  registrar 
tion  under  it.     In  Norton  v.  *Nicholls,  1  E.  &  E.  761  (E,  C.  i,  ^^^0© 
R.  vol.  102),  Lord  Campbell  said,  p.  765,  that  ♦*  the  result  of  ihe  *-  ^"^ 
eombination,  to  be  protected  as  a  *  design,'  must  be  one  design,  and  no| 
a  multiplicity  of  designs."     Here  the  jury  have  found  that  there  is  % 
combination  of  things  which  is  one  design ;  and  it  was  proper  tbi^t  il 
shpald  be  left  to  them  to  say  what  that  design  was.     They  h^ve  al$s^ 
found  that  it  is  new,  and  that  there  has  been  an  infringementt     The 
plea  of  non-registration  opens  the  door  to  vexatious  subtleties  from  the 
want  of  sufficient  registration  in  uialogy  to  those  from  the  want  of  a 
good  specification.    It  is  much  more  convenient  to  have  the  article 
itself  or  an  exact  copy  registered  than  a  specifieation  or  description,  to 
which  quibbling  objections  may  be  raised  on  the  ground  that  the  descrip- 
tion  has  not  been  rightly  registered.     I  think  the  Legislature  did  not 
intend  that  the  portion  of  the  public  who  are  interested  should  know 
more  than  is  exhibited  by  the  pattern, — ^if  it  shows  what  the  design  is 
that  is  sufficient.     It  is  still  left  open  to  the  Judge  and  jury  to  determine 
the  merits,  viz.,  whether  the  invention  is  new  or  old,  whether  it  consists 
of  particular  parts  or  of  a  combination,  and  whether  jt  has  been  in* 
fringed.     Sect.  5  says  that  wherever  a  copy,  drawing,  print,  specification 
or  description  in  writing  would  have  been  good,  which  I  suppose  will 
take  in  every  case,  the  registration  of  a  pattern  or  portion  of  the  article 
to  which  a  design  is  applied  shall  be  valid  and  effectual  to  all  intents  and 
purposes :  this  must  mean  that  it  shall  be  valid  and  effectual  aa  pointing 
out  all  that  is  necessary  for  the  public  to  know.     And  if  a  pattern  is 
valid  for  that  purpose,  and  it  is  left  with  the  registrar,  the  objection  of 
non-registration  cannot  arise.     The  questions  which  might  be  made  if  % 
carpet  '''or  shawl  in  which  there  were  five  or  six  distinct  patterns  t^c/m 
were  registered,— whether  those  are  different  designs,  and  in  '- 
order  to  be  protected  must  be  registered  separately,?— do  not  arise 
here. 

Blackbubk,  J. — The  Legislature  have  given  a  .qualified  monopoly  to 
persons  who  invent  designs  for  ornamenting  articles  of  manufacture. 
puch  a  design,  which  is  not  like  an  invention  in  manufacturing  an  article 
for  which  a  patent  is  obtained,  must  be  protected  by  registration.  The 
oririnal  Act,  5  &  6  Vict.  c.  100,  s.  15,  required  that  a  drawing  should 
be  ninHshed  to  the  registrar  at  the  time  of  registration ;  but  in  passing 
.   B.  A  s.,  VOL.  V. — 18 
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the  new  Act,  21  &  22  Vict.  o.  70,  a.  5,  the  Legislature  thought  it  more 
convenient  that  the  article  itself  shoald  be  substituted.  [His  Lordship 
read  the  section.]  They  have  in  plain  words  said  that  the  deposit  of  the 
pattern  or  article  to  which  the  description  is  applied  shall  be  as  valid  as 
the  best  description  in  writing,  or  as  the  best  drawing  of  it,  could  have 
been.  That  being  so,  the  registration  in  the  present  case  was  sufficient 
In  all  cases  where  the  article  itself  is  registered,  the  question  must 
arise,  what  is  the  design  ?  More  or  less  of  what  is  there  seen  may  be 
the  design,  and  that  is  a  question  of  fact  to  be  asked  of  the  jury.  It 
may  be  difficult  to  say  what  degree  of  evidence  is  necessary ;  but  it 
must  be  a  question  for  the  jury,  applying  their  eyes  to  the  article  before 
them.  That  question  was  asked  in  the  present  case,  and  I  agree  with 
the  Lord  Chief  Justice  and  my  brother  Crompton  that,  as  a  general  rule, 
a  design  for  ornamenting  an  article  of  manufacture  is  an  entire  thing, 
and  that  part  of  that  design  would  be  a  different  design.  There  may 
*50^1  ^^  P^^^  ^^  ^  ^design  for  one  corner  of  an  article  and  part  for 
-■  another,  and  then  they  should  be  registered  separately.  But 
here  is  one  ornamental  combination  which  is  the  whole  design.     The 

Juestion  whether  it  is  an  original  design  must  depend  on  whether  the 
esign,  as  an  entire  design,  was  original ;  and  the  question  of  infringe- 
ment must  depend  on  whether  the  defendant  made  a  colourable  imitation 
of  it.  Those  questions  were  asked  and  answered  satisfactorily  by  the 
'jury,  and  therefore  there  is  no  reason  for  disturbing  the  verdict. 

Rule  di8charged.(a) 

(a)  See  tUt.  24  A  25  Viet  e.  73. 


STALEY  and  Another,  Appellants,  The  Overseers  of  the  Township  of 

CASTLETON,  Respondents.     June  8. 

JPbor^ate. — 6  <fc  7  fT.  4,  e,  96,  *.  1. — Cotion-miU  not  worked, 

A  ootton-mill,  owing  to  depretflion  in  the  cotton  trade,  was  no  longer  worked,  Imt  wu 
maintained  at  some  expense  as  a  factory,  witb  its  maoliinery  in  a  fit  state  for  worlcing  when 
the  trade  should  revire.  Held,  that  the  occupiers  were  rateable  for  the  mill,  and  that  the  rste 
■honld  he  made  upon  its  annual  value  as  a  storehouse  for  the  machinerj  in  it,  and  not  upon 
an  estimate  of  the  rent  which  might  fairly  be  expected  for  it,  if  let  for  a  reasonable  term  of 
jears,  with  the  prospect  of  improvement  in  value. 

A  RATE  was  made,  on  the  80th  September,  1863,  for  the  relief  of  the 
poor  of  the  township  of  Gastleton,  in  the  parish  of  Rochdale,  in  the 
county  of  Lancaster,  and  was  duly  allowed  and  published.  In  the  rate 
Uie  appellants  were  assessed  as  occupiers  of  a  ^^  mill,  &c."  After  notice 
of  appeal  against  the  rate  had  been  given,  the  following  special  case  was 
stated  by  order  of  a  Judge. 

The  ^^rnill,  &;c."  mentioned  in  the  assessment  was,  at  the  time  of 
*60(f[  ™^^'"S  ^^^  ^^^®9  ^  cotton  mill  and  premises  '^connected  therewith, 
^  situate  at  Dicken  Green,  in  the  township  of  Gastleton.  The  ap- 
pellants were  the  owners,  and  so  far  as  after  stated  the  occupiers  of  the 
mill.  The  mill  was  furnished  with  a  steam-engine  of  about  forty  (nom- 
inal^ horse  power,  with  a  suitable  steam  boiler  for  generating  steam  to 
work  the  eneine  and  to  warm  the  mill.  The  mill  was  fitted  to  its  fall 
capacity  with  all  the  machinery  useful  and  necessary  for  the  purposes  of 
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a  cotton  mill.  Shafting  connected  with  the  steam-engine  was  fixed 
throughout  the  mill  for  the  purpose  of  turning  the  machinery ;  and 
ateam-pipes  from  the  boilers  were  carried  througn  all  the  rooms  of  the 
mill  for  the  purpose  of  warming  them. 

Before  and  up  to  the  time  of  the  mill  being  stopped  as  after  men- 
tioned, the  machinery  in  it  was  used  by  the  appellants  for  spinning  cot- 
ton :  such  machinery  was  in  some  instances  fixed  to  the  floor  of  the  mill 
in  order  to  its  steadier  working,  while  in  other  instances  it  was  merely 
placed  upon  the  floor.  According  to  the  custom  of  the  trade,  the  ma- 
chinery was  in  the  nature  of  tenant's  machinery  or  fixtures. 

Shortly  after  the  commencement  of  the  present  civil  war  in  America^ 
the  business  of  the  appellants  as  of  other  mill-owners  in  the  same  dis- 
trict fell  off  very  much,  and  the  appellants  were  compelled  to  reduce  the 
hours  of  labour,  and  at  length  in  January,  1862,  in  consequence  of  the 
continuing  badness  of  trade,  they  determined  to  work  up  all  the  cotton 
they  had  in  the  machinery  and  on  hand  at  their  works,  and  to  close  tho 
mill  and  discontinue  business  therein  until  a  great  improvement  in 
the  trade  should  take  place.  Accordingly,,  in  January,  1862,  the  appel- 
lants finished  the  working  of  the  cotton  in  the  machinery  and  on  hand  at 
their  "^works,  and  discharged  all  their  workpeople  excepting  their  r^ccAT 
foreman  or  steam  engineer,  whom,  and  whom  alone,  they  had  ^ 
since  employed  on  the  premises,  at  a  considerable  reduction  in  his  wages, 
for  the  purpose  only  of  keeping  the  steam  in  the  mill,  and  turning  the 
engine  and  machinery  for  the  purpose  and  in  manner  after  mentioned : 
and  since  that  time  they  have  not  had  any  goods  whatever  in  the 
mill,  nor  did  they  ever  work  the  same  in  any  way  excepting  for  the 
purpose  of  turning  the  machinery,  and  keeping  the  mill  and  machinery 
in  repair  and  ready  for  use  upon  the  revival  of  the  cotton  trade.  Ever 
since  January,  1862,  the  rooms  of  the  mill  were  kept  constantly  warmed 
by  means  of  steam  passed  from  the  boiler  through  the  steam-pipes: 
steam  was  constantly  kept  up  in  the  boiler,  which  from  time  to  time 
was  cleaned  for  the  purpose  of  keeping  the  same  in  condition:  the 
ateam-engine  was  worked  at  least  one  hour  every  day  except  Sunday : 
and  the  shafting  throughout  the  mill  was  turned  daily  by  the  steam- 
engine.  Every  part  of  the  machinery  had  remained  in  its  proper  place, 
and  was  cleaned  from  time  to  time  as  it  required ;  those  parts  of  the 
machinery  known  as  the  carding-engines,  twenty-four  in  number,  were 
occasionally  turned  by  means  of  the  steam-engine ;  and  in  short,  since 
January,  1862,  all  parts  of  the  mill  and  machinery  were  kept  in  a  per- 
fectly fit  condition  to  be  used  as  soon  as  a  revival  of  the  cotton  trade 
should  take  place.  For  the  purpose  of  keeping  them  so  in  order,  the 
appellants  were  compelled  to  continue  the  services  of  their  foreman  or 
steam  engineer,  but  all  this  was  done  for  the  purpose  only  of  keeping 
the  engines  and  machinery  in  condition,  as  they  would  otherwise  have 
*been  much  depreciated,  and  would  in  time  have  become  almost 


worthless  as  working  machinery. 


[*508 


The  gross  and  rateable  values  and  the  amount  of  rate  of  the  **  mill, 
fcc,"  as  they  appeared  in  the  assessment,  were  made  upon  the  three  items 
and  in  manner  following : — 
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8tflam-«Bgiii6  40  horM  powtr  si  il  per 
hone  power    •        •       •       •       • 

Bailding  of  the  mill       •       •       .       . 


Offiee 


GroM 

^itimeted 

Rentel. 

Rateable 
Talue. 

Rate  at  St.  h 
the  ponad. 

£    •,  d. 

£    t.   d. 

£    9.   d. 

80    0    0 

04    0    0 

0    8   0 

170  17    0 

141  10    0 

14    t    0 

ft  13    0 

4  10    0 

0    0    0 

The  asseflsment  was  in  fact  made  upon  the  engines  and  mill,  as  if 
they  were  in  full  work  and  operation  as  a  cotton-spinning  mill. 

The  office  is  a  detached  building  standing  separate  from  the  mill  and 
having  distinct  entranceS|  and  the  appellants  admitted  their  liability  to 
be  rated  for  it. 

It  was  admitted  by  the  appellants  for  the  purposes  of  the  case,  thsli 
prior  and  up  to  the  commencen^ent  of  the  present  civil  war  in  America 
the  average  rateable  value  of  the  ^^  mill,  &c.,'^  as  mentioned  in  the  assess- 
ment, was  2102.,  composed  of  the  three  distinct  items  of  steam-engine, 
building  of  the  mill,  and  office,  and  that  such  average  rateable  value  will 
be  at  least  as  great  when  the  cotton  trade  revives.  Up  to  the  com- 
mencement of  the  war  the  ^^  n^ill,  &c.,"  was  yielding  profits  to  the  ap- 
pellants, and  upon  the  revival  of  trade  it  will  probably  yield  them 
profits  again. 

1^5091  '^^^  questions  for  the  opinion  of  the  Court  were :  First,  *whe- 
-J  ther  the  appellants  were  rateable  at  all  to  the  rate  for  anything 
but  the  office,  and  if  so  for  what ;  secondly^  if  the  appellants  were 
rateable  for  the  mill  and  engine,  or  either  of  them,  were  they  rateable 
as  if  the  same  were  in  full  work,  or  were  they  rateable  on  the  mill,  as  if 
it  were  a  mere  warehouse  for  storing  machinery ;  or  were  they  rateable 
for  the  mill  and  engine,  or  either  pf  them,  to  the  extent  of  the  rent 
which  might  have  reasonably  been  obtained  for  them  if  they  had  been 
let  to  a  tenant  from  year  to  year,  the  tenant  paying  all  the  usual  ten* 
ant's  rates  and  taxes,  and  deducting  therefrom  the  probable  average 
amount  of  the  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  such  rent :  or  how 
otherwise. 

The  rateable  value  of  the  building  of  the  mill  used  as  a  warehouso 
for  storing  machinery  was  for  the  purposes  of  the  case  agreed  to  be 
141/. 

Joseph  Kay  appeared  for  the  respondents.     The  Court  called  upon 

Sellf  for  the  appellants. — First*  The  mill  has  no  rateable  value ;  it 
has  not  been  worked  since  January,  1862,  and  is  an  actual  loss  to  the 
owners.  Therefore  no  rent  could  be  reasonably  expected  to  be  ^ot  for 
it.  In  1  Nolan  Poor  Laws,  p«  Vi2^  4th  ed.,  it  is  said,  "  To  constitute  a 
rateable  occupier,  it  is  necessary  not  only  that  there  should  be  an  occa* 
pation  in  fact,  bat  that  it  should  yield  some  return  in  the  parish  for  whidi 
the  rate  is  made,  the  assessment  being  made  on  the  profits  of  the  sab- 
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ject  itfsesised ;"  and  prospective  profits  cannot  be  taken  into  *ac-  r^ri  a 
count.  In  Bex  v.  The  Inhabitants  of  Bedworth,  8  East  887,  ^ 
where  a  coal-mine  becoming  unproductive  ceased  to  be  worked  by  the 
lessee,  Lord  Ellenboroagh  said,  p.  889,  *^  With  respect  to  the  parish,  he 
is  only  rateable  for  the  Concurrent  annual  value  during  the  period  for 
which  the  rate  is  made ;  and  when  the  thing  which  he  occupies  no  longer 
affords  any  such  concurrent  value,  the  subject-matter  of  the  rating  is 
gone." 

Secondly.  The  machinery  does  not  give  a  rateable  value  to  the 
mill.  If  the  mill  was  worked  it  would  be  rated  according  to  its  actual 
value,  as  combined  with  the  machinery  attached  to  it,  on  the  principle 
recognised  in  Reg.  v.  Haslam,  17  Q.  B.  220;  but  that  case  is  no 
authority  for  holding  that  machinery  in  a  building  gives  an  increased 
value  to  it  on  account  of  its  capacity  to  hold  the  machinery.  If  the 
machinery,  whether  fixed  to  the  freehold  or  not,  increases  the  value  of 
the  building,  it  becomes  part  of  the  subject-matter  rated,  and  cannot  be 
treated  as  a  thing  warehoused  in  the  building. 

Joseph  Kay^  in  reply. — First.  Considering  the  uncertainty  of  the  cot* 
ton  trade  the  test  is  what  a  tenant  would  give  for  the  mill  if  it  was  let 
for  a  reasonable  term  of  years.  This  was  the  principle  of  rating  under 
Stat.  43  Eliz.  c.  2,  s.  1.  And  The  Parochial  Assessments  Act,  6  &  7 
W.  4,  c.  96,  s.  1,  has  not  altered  it ;  on  the  contrary,  sect.  1  has  a  pro- 
viso, "  That  nothing  herein  contained  shall  be  construed  to  alter  or  affect 
the  principles  or  different  relative  liabilities  (if  any)  according  to  which 
different  kinds  of  hereditaments  are  now  by  law  rateable."  If  this  were 
not  the  test  coal-mines  and  underwoods,  ^which  some  years  pro-  r«e-i-| 
duce  no  profit,  would  not  be  rateable  in  those  years :  Rex  v.  The  ^ 
Inhabitants  of  Mirfield,  10  East  219.  [Sheb,  J. — In  the  case  of  sale- 
able underwoods  there  is  no  uncertainty ;  you  propose  an  estimate  of 
rent  for  an  uncertain  term.]  In  Rex  v.  The  Hull  Dock  Company,  5  M. 
k  S.  894,  a  Company  were  held  rateable  in  respect  of  tonnage  duties, 
though  the  expenditure  in  repairs  during  the  six  months  for  which  the 
rate  was  made  exceeded  the  amount  of  the  duties  received.  Lord  Ellen- 
borough  sfiid,  pp.  400-1,  *'  The  question  therefore  is,  whether  a  rate  can 
be  imposed  in  respect  of  property  which  is  eeneraily  rateable,  but  the 
profits  of  which,  owing  to  certain  incidental  and  necessary  expenses, 
have  been  for  a  time  exhausted.  As  to  which  it  is  to  be  observed,  that 
b  rate  is  not  always  imposed  on  property  in  the  particular  year  in  which 
it  makes  a  productive  return,  for  if  that  were  so,  there  could  be  no  rate 
in  respect  of  saleable  underwoods  and  the  like  property,  which  are  pro- 
ductive only  after  a  series  of  years,  except  in  those  years  in  which  the 
profits  arose  .....  It  appears  to  me  that  this  rate  is  well  imposed, 
Und  that  the  average  profits  of  the  Company  are  not  liable  to  be  charged 
in  the  partial  e)cpenditure  of  any  particular  period." 

Secondly.  The  tnill  id  rateable  for  the  improved  value  from  the 
toachinery :  Reg.  v.  Haslam,  17  Q.  B.  220  (E.  C.  L.  R.  vol.  79),  Rex 
t^.  The  Birmingham  and  8taffordshik*e  Gas  Light  Company,  6  A.  &  B. 
884  (E.  C.  L.  R.  vol.  83),  Rex  t?.  Hogg,  1  T.  R.  721.  [He  was  then 
stopped.] 

BLAOkBURN,  J. — The  question  involved  in  this  case  is  *of  r^gio 
importance  to  a  large  number  of  persons,  but  doeii  not  present  ^ 
toy  great  difficulty.    A  cotton  mill,  the  subject  of  the  rate,  had  beetle 
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irhile  the  cotton  trade  was  in  a  flourishing  condition,  of  considerable 
annual  value  to  be  worked  as  a  cotton  mill,  and  as  such,  being  real 
property  in  respect  of  which  the  occupier  was  to  be  rated,  it  fetcned  a 
high  rent,  and  the  occupier  was  rated  accordingly.  Times  having 
changed,  the  business  fell  off  to  such  an  extent  that  it  became  a  loss  to 
carry  it  on,  and  the  mill  is  no  longer  worked  as  a  cotton  mill,  and  there 
are  outgoings  but  no  incomings  in  respect  of  it.  It  is  maintained  as  a 
factory  with  the  machinery  in  it  in  a  fit  state  for  working  when  more 
favourable  times  return.  The  question  is  how  is  it  to  be  rated  at  the 
present  time.  The  Parochial  Assessments  Act,  6  &  7  W.  4,  c.  96,  s.  1, 
lays  down  the  rule  that  the  rate  is  to  be  made  ^'  upon  an  estimate  of  the 
net  annual  value"  of  the  property  rated  thereunto,  "that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenants'  rates,  &c.,  and  deducting  there- 
from the  probable  average  cost  of  the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command 
such  rent*' ;  with  a  proviso  upon  which  Mr.  Kay  much  argued.  With 
reference  to  this  proviso.  Lord  Denman,  delivering  the  judgment  of  the 
Court  in  Reg.  v.  Capel,  12  A.  &  E.  882,  411  (E.  C.  L.  R.  vol.  40), 
says  that  its  language  •'  is  loose,  to  a  degree  which  renders  th% discovery 
of  a  definite  meaning  in  all  its  parts  extremely  difficult."  But,  what- 
ever were  "  the  different  relative  liabilities"  of  different  kinds  of  property 
intended  in  that  proviso,  it  is  clear  that  they  will  not  affect  the  rating 
of  this  cotton  mill.  Applying  then  the  principle  of  stat.  6  &  7  W.  4, 
ji^.^n-i  c.  96,  what  is  the  *rent  at  which  this  mill  might  reasonably  be 
-'  expected  to  let  from  year  to  year,  after  deducting  the  probable 
average  annual  cost  of  repairs,  &c.,  necessary  to  maintain  it  in  a  state 
-to  command  such  rent?  The  facts  are  that  under  existing  circum- 
stances, the  hypothetical  tenant  hiring  it  as  a  cotton  mill  would  not  give 
•anything  for  it,  because,  working  it  as  a  cotton  mill  in  the  current  year, 
he  would  be  out  of  pocket.  Mr.  JETay,  on  the  part  of  the  respondents, 
wishes  us  to  say  that  because  it  is  probable  that  before  long  cotton  mills 
-will  be  in  full  work  again,  and  a  man  taking  one  for  a  term  of  years 
might  reasonably  expect  that  he  would  make  large  profits  out  of  it,  the 
rate  should  be  made  on  an  estimate  of  the  rent  which  he  would  give. 
Sut  this  construction  cannot  be  maintained  without  altering  the  lan- 
guage of  the  Act  of  Parliament  from  '^  let  from  year  to  year"  to  ^'  let 
for  a  reasonable  term  of  years."  The  effect  would  be  that  if  a  person 
was  driving  a  shaft  with  the  expectation  of  meeting  a  valuable  vein  of 
minerals  he  would  be  rated  for  probable  profits  from  the  minerals  before 
he  reached  them.  The  Legislature  intended  that  the  rate  should  be 
made  upon  an  estimate  of  the  rent  which  would  be  given  for  the  pro- 
perty rebus  sic  stantibus.  In  the  case  of  vacant  ground  near  a  large 
town,  likely  soon  to  become  building  land,  the  test  of  the  amount  of  tEe 
rate  is  not  the  rent  at  which  it  would  let  for  a  term  of  years.  That 
case  was  considered  by  the  Court  of  Exchequer  in  Attorney-General  v. 
The  Earl  of  Sefton,  2  H.  &  C.  862,  on  The  Succession  Duty  Act,  16  k 
17  Vict.  c.  51,  where  it  was  held  that  there  was  nothing  on  which  the 
duty  could  attach  in  respect  of  land  so  situated,  and  that  the  basis  of 
assessment  was  the  annual  value  of  the  property  in  its  present  condition, 

*'S141   *^"^  ^  ^^^^  ^^^  ^^^  purposes  to  which  it  was  devoted  at  the 
•'  time,  and  not  that  which  it  might  have  at  some  future  time.  The 
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higher  yalae  which  it  may  some  day  attain  would  probably  be  taken 
into  account  in  estimating  the  selling  price,  but  cannot  be  regarded  in 
estimating  the  rent  on  a  letting  from  year  to  year.  If  there  were  a 
reasonable  prospect  that  during  the  current  year  the  hypothetical  tenant 
would  give  a  higher  rent,  the  amount  of  that  rise  might  be  taken  into 
secount ;  but  deferred  and  reversionary  prospects  cannot. 

The  view  of  the  appellant's  counsel,  that  the  mill  has  no  rateable 
Talne,  I  think  is  also  wrong.  An  estimate  is  to  be  made  of  the  rent 
which  a  tenant  would  give  for  the  real  property  occupied.  If  any  parts 
of  the  machinery  are  so  a£5xed  to  the  building  as  to  become  a  part  of  it 
they  are  part  of  the  soil  as  much  as  if  they  were  built  into  it.  If  not, 
the  fact  of  their  being  there,  or  of  their  capacity  for  being  beneficially 
used,  would  afifect  the  yearly  value  of  the  premises ;  for  a  tenant  in 
estimating  the  rent  which  he  would  give  would  take  those  things  into 
mccount.  We  must  suppose  that  the  hypothetical  tenant  possesses  the 
means  of  making  the  machinery  available.  There  are  many  persons 
to  whom  a  certain  description  of  premises  would  be  worthless,  while  to 
others  they  would  be  exceedingly  valuable.  To  an  ordinary  man  the 
lease  of  a  railway  would  be  a  dead  loss,  but  the  hypothetical  tenant  in 
such  a  case  must  be  supposed  to  be  in  the  position  of  a  Company,  having 
stock,  carriages,  engines,  ftc,  to  make  his  occupation  beneficial.  So 
here  it  must  be  estimated  what  this  mill  would  let  for  to  a  man  who  hag 
the  capacity  to  make  use  of  the  machinery  in  it.  As  to  the  machinery 
which  consists  of  chattels,  the  occupiers  of  the  mill  think  it  worth  while 
to  ^employ  the  building  for  (ke  purpose  of  keeping  the  ma-  r^c-ts 
chinery  there  and  to  pay  money  to  maintain  it  in  working  order  '- 
ready  to  be  used.  Regarding  the  mill  merely  as  a  storehouse  for 
valuable  machinery  which  it  is  important  to  keep  in  a  state  fit  for  use, 
it  is  obviously  property  for  which  some  persons  would  give  a  rent.  I 
could  not  assess  the  amount  which  would  be  paid,  and  we  are  not  asked 
to  do  so :  the  parties  have  agreed  upon  it. 

Shee,  J.,  concurred.  Bate  to  be  reduced  accordingly. 


The  QUEEN  t^.  The  DARLINGTON  Local  Board  of  Health. 

June  8. 

T^lic  Heaiih  Ad,  1848,  11  <^  12  Viet.  c.  6Z,^Local  Government  Act,  1858,  21  <£•  22 
Vict.  c.  98,  s.  73. — Local  Board. — Interference  with  watercourse. — CompeMaiion. 
— Action. — Mandamus. — Damage, 

By  the  Pnblie  Health  Act,  1848,  11  A  12  Viet  e.  63,  s.  45,  Loeal  Boards  of  Health  an 
anthoriied  to  make  and  maintain  sewers,  subjeot  to  the  conditions  in  seet.  145  that  they  shall 
not  use,  injure,  or  interfere  with  any  waterconrse,  stream,  riTer,  Ac,  in  which  the  owner  or 
•oeenpier  of  any  lands,  mills,  Ac,  was  interested,  without  eonsent  in  writing  first  had  and 
obtained.  The  Loeal  Qovemment  Act,  1858,  21  A  22  Vict.  e.  98,  haviog  by  sect.  68  repealed 
fleet.  145  of  sUt  11  A  12  Vict  c.  63,  by  sect.  73  prohibits  the  Local  Board  from  doing  any  act 
Snjarioaely  affecting  any  resenroir,  river  or  stream,  Ac,  or  the  supply,  quality,  or  fall  of 
water  eon(ained  in  any  reservoir,  river  or  stream,  *'in  eases  where  any  Company  or  in- 
diridnale  would,  if  this  Act  had  not  passed,  have  been  entitled  by  law  to  prevent  or  be 
•rslieTed  against  the  injuriously  affecting  such  reservoir,  river,  stream,  Ac,"  without  their  con- 
tent in  writing.  The  Local  Board  of  D.  made  certain  sewers  in  execution  of  the  powers  of 
•tato.  11  A  12  Vict  e.  63,  and  21  A  22  Vict.  e.  98,  and  in  doing  so  injuriously  affvcted  the 
itresim  8.,  without  having  obtained  the  consent  of  T.,  who  was  the  occupier  of  a  mill  on  the 
,a^  and  entitled  to  the  flow  of  the  8.  to  his  mill.  T.  obtained  a  mandamus  to  the  Loeal  Buard 
fyg  oompeoflaUoni  and  made  a  claim :  (1)  For  damage  sustained  in  consequence  of  the  Board 
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^Ij^Ug  the  Dutn  aewer  to  m  to  allow  the  #atet  of  lb«  8.  to  ftoW  fbrdiig%  It  Ibr  Ibftj-ais 
hoars.  (2)  For  the  water  drawn  from  the  S.  and  wasted  hj  the  main  sewer  being  elose  to  th« 
B.  (3)  For  a  drain  or  trap  door  being  made  ont  of  the  S-,  and  water  allowed  to  flow  ont  of 
ihe  8.  into  the  trap  door.  (4)  For  the  Board  hariog  drained  off  the  sarface  and  refuse  water 
Ihkm  the  streets  of  D.  whieh  had  always  run  into  the  8. :  Held, 

1.  That  seet.  73  of  stat.  21  A  22  Vict.  o.  96,  was  not  confined  to  easel  in  which  a  Cowrfc 
of  equity  would  grant  an  iqjunotion  against  the  Local  Board,  and  that  T.  #aB  in  the  position 
lof  a  person  who  would,  if  the  Act  had  not  passed,  hare  been  entitled  by  law  to  preveol  the 
injuriously  affecting  the  8. 

2.  That  the  works  of  the  Local  Board  wek«  not  authorised  by  sect.  73,  and  therefore  tbo 
tlaim  of  T.  was  not  the  subjeot  of  eompensation,  but  ground  of  action.. 

8.  Quart,  whether  the  acts  of  the  Local  Board  produced  any  damkgtt  of  which  T.  eonld 
complain  ? 

MANDAMtJ8  directed  to  the  defendants,  dated  the  12th  June,  I86O9 
feosgesting  that  the  proseoutor  had  since  the  13th  May,  1858,  occupied 
and  used  a  water  corn  mill,  called  Biackwell  Mill,  wofked  by  Yf%teit 
from  a  stream  called  the  Skerne,  and  demised  to  him  for  ten  years  from 
ihe  day  and  year  aforesaid,  and  that  during  his  occupation  and  user  the 
defendants  in  the  exercise  of  the  powers  of  The  Public  Health  A.el, 
1848,  by  means  of  certain  drains  and  sewers  by  them  made  and  con- 
tinued so  as  to  prevent  the  quantity  of  water  to  the  use  of  which  the 
prosecutor  was  entitled  for  the  working  of  his  mill  and  necessary  thereto 
from  flowing  to  the  mill,  diverted  the  course  and  waters  of  the  stream, 
lind  stopped  the  waters  which  ought  to  have  flowed  into  the  stream  from 
flowing  thereinto,  and  permanently  diminished  the  quantity  of  water  to 
the  use  of  which  the  prosecutor  was  entitled  for  the  working  of  the  mill, 
and  that  thereby  he  had  been  hindered  trom  working  and  using  his  mill, 
and  that  by  means  of  the  premises  the  prosecutor  had  sustained  damage 
by  reason  of  their  exercise  of  the  powers  of  the  Act ;  commanded  the 
defendants  to  make  full  compensation  according  to  the  Act  to  the  prose- 
cutor for  the  damage  by  him  sustained  by  reason  of  the  exercise  by 
them  of  the  powers  of  the  Act. 

Return. — That  the  defendants  did  not  in  the  exercise  of  the  powers 
of  the  Public  Health  Act,  1848,  divert  or  stop  the  course  of  the  stream, 
^'ilTI  ^^  ^^^P  ^^^  ^waters  which  ought  to  have  flowed  into  it  from  flow- 
-l  ing  thereunto,  or  diminish  the  quantity  of  water  to  the  use  of 
which  the  prosecutor  was  entitled  for  the  working  of  the  mill ;  that  the 
prosecutor  had  not  sustained  any  damage  by  reason  of  the  exercise  by 
them  of  the  powers  of  The  Public  Health  Act,  1848 ;  and  that  if  the 
defendants  had  stopped  or  diverted  any  water  which  ought  to  have  flowed 
into  the  stream,  or  diminished  the  quantity  of  water  to  the  use  of  which 
the  prosecutor  was  entitled  for  the  working  of  his  mill  or  prevented  from 
flowing  to  the  mill  any  water  to  the  use  of  Which  he  was  entitled  for  the 
working  of  his  mill,  or  necessary  thereto,  such  stoppage,  diversion, 
diminution  and  prevention  were  not  in  the  exercise  of  the  powers  of  the 
Act,  or  in  or  by  the  making  or  continuing  by  them  of  any  drains  or 
sewers;  and  that  although  such  stoppage,  diversion,  diminution  and 
prevention  were  things  done  in  the  intended  exercise  by  them  of  the 
powers  of  the  Act,  and  bon&  fide  intended  by  them  to  be  aone  under  the 
provisions  of  that  Act,  the  same  were  not  in  fact  done  by  them  in,  net 
Were  the  same  in,  the  exercise  of  any  of  the  powers  of  the  Act,  but  xfetb 
inadvertently  done  in  excess  of  the  powers  thereof,  and  were  contrary 
thereto,  whereby  a  cause  of  action  accrued  to  the  prosecutor ;  and  that 
the  cause  of  action,  if  any^  so  being  for  things  intended  to  be  done  ondet 
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the  provisiotiB  of  tbe  Act,  aiicriled  ahd  Ir&s  complete  abore  six  calendaef 
months  before  the  issuing  of  the  writ,  and  the  application  of  the  prose* 
eutor  for  the  writ,  and  the  complaint  of  the  prosecutor  in  the  writ  men* 
tioned,  and  not  at  any  time  within  such  calendar  months. 

Flea. — That  the  defendants  did,  in  the  exercise  of  the  powers  of  thd 
Poblic  Health  Act,  1848,  by  means  of  certain  drains  and  sewers  by 
Ibem  made  and  continued  '^'so  as  to  prevent  the  quantity  of  water  r^cid 
to  the  use  of  which  the  prosecutoir  was  entitled  for  the  working  ^ 
of  his  mill  and  necessary  thereto  from  flowing  to  the  mill,  divert  thd 
course  and  waters  of  the  stream,  and  stop  the  waters  which  ought  to 
bave  flowed  into  the  stream  from  flowing  thereunto,  and  permanently 
diminished  the  quantity  of  the  water  to  the  use  of  which  he  was  entitled 
for  the  working  of  the  mill,  and  that  he  had  sustained  damage  by  reason 
of  the  exercise  by  them  of  the  powers  of  the  Act. 

Issue  thereon. 
*  On  the  trial,  before  Keating,  J.,  at  the  Durham  Spring  Assizes,  1861^ 
a  verdict  was  entered  for  the  Crown,  subject  to  a  special  case  to  bd 
btated  by  an  arbitrator  for  the  opinion  of  this  Court,  as  to  the  rights  and 
liabilities  of  the  parties  under  the  issues  raised  by  the  mandamus  pro^ 
tseedings ;  and  after  judgment  should  have  been  given  thereon  the  arbi- 
trator was  to  assess  all  damages,  if  any,  which,  according  to  the  judgment, 
should  be  payable  by  the  defendants  to  the  prosecutor,  the  right  of  the 
^tosecutor  to  recover  damages  by  action,  and  the  amount  of  such  dam-^ 
ages  being  thereby  also  referred  to  the  arbitrator,  and  no  objection  to  b6 
taken  by  the  defendants  on  the  ground  that  the  action  would  be  too  late. 

On  the  17th  March,  1860,  the  ptosecutor  gave  notice  that  he  claimed 
tompensation  under  the  following  heads :  first,  for  damages  sustained  in 
Consequence  of  the  defendants  opening  the  main  sewer  down  the  Skernd 
on  the  18th  and  19th  June,  1859,  for  fortv-six  hours ;  secondly,  for  th6 
Vater  drawn  from  the  Skerne  and  wasted  by  the  main  sewer  being  so 
tiose  to  the  river ;  thirdly,  fot  a  drain  or  trap-door  being  made  out  of 
the  Skerne  and  water  allowed  to  floW  out  of  the  Bkerno  into  the  trap^ 
door;  "^Tourthly,  for  the  defendants  having  drained  off  the  rain  r^cc-j^ 
'and  refuse  water  from  the  streets  of  Darlington,  which  had  always  ■- 
)run  into  the  Skerne ;  and  for  other  damage  by  him  sustained  in  the 
premises  or  otherwise. 

!rhe  following  case  wafi  stated. 

By  lease  dated  the  2(1  March,  1858,  G.  Stonehouse,  being  seised  ift 
his  demesne  as  of  fee  of  and  in  Blackwell  Mill,  demised  the  same  for  thi^ 
term  of  ten  years  from  the  13th  May,  1858,  to  the  prosecutor,  who 
thereupon  then  entered  upon  and  occupied  the  mill  under  the  lease  until 
§ome  time  aftef  the  month  of  March,  1861,  and  carried  on  therein  the 
business  of  a  miller.  Blackwell  Mill  is  situated  on  the  right  bank  of 
tbe  stream  Called  the  Skerne,  and  at  a  short  distance  below  the  town  of 
Darlington,  through  Which  the  Skerne  flows.  Long  before  any  of  the 
bpcrations  of  the  defendants  the  occupiers  for  the  time  being  of  Blacks- 
Well  Mill,  as  the  i-epresentatlves  of  ordinai^y  riparian  proprietors,  with*- 
out  any  prescriptive  right,  enjoyed  the  benefit  and  advantage  of  th6 
Waters  of  the  Skerhe  for  the  working  of  the  mill,  and  the  prosecutof^ 
flaring  the  time  he  occupied  the  mill,  was  entitled,  iLs  the  representative 
ef  such  riparian  proprietors,  to  the  use  of  the  waters  of  the  Skerne  fb^ 
tke  working  of  the  mill,  8ubje(;t  to  the  ordinary  rights  of  other  riparian 
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Sroprietora  and  the  exercise  by  the  defendants  of  their  statatory  powers, 
'he  defendants  were  constituted  the  Local  Board  of  Health  at  Dar- 
lington, according  to  The  Public  Health  Act,  1848,  by  a  provisional 
order  of  the  General  Board  of  Health,  dated  the  1st  August,  1850,  and 
confirmed  by  The  Public  Health  Supplemental  Act,  1850  (No.  3).  Li 
that  year  the  defendants  constructed  a  drain  or  sewer  from  a  point  above 
*5201  ^^^^^°S^^^9  along  the  right  *bank  of  the  Skerne  for  some  dis- 
-'  tance,  then  for  some  distance  beneath  the  bed  of  the  stream,  and 
terminating  in  a  cesspool  close  to  the  left  bank  of  the  Skerne,  with  trap- 
doors admitting  the  waters  of  the  Skerne  into  that  sewer  or  drain  for 
the  flushing  thereof.  This  sewer  or  drain  is  hereinafter  called  the  first 
sewer.  The  termination  of  the  first  sewer  and  the  discharge  or  return 
to  the  Skerne  of  the  water  so  admitted  therein  was  higher  up  the  Skerne 
than  Blackwell  Mill,  and  no  perceptible  diminution  of  the  water  flowing 
to  the  mill  was  occasioned  while  the  first  sewer  terminated  at  that  place. 
In  the  years  1858  and  1859  the  defendants  constructed  a  new  drain  or 
sewer  in  continuation  of  the  first  sewer  from  the  place  where  it  so  ter- 
minated as  aforesaid  along  the  left  bank  of  the  Skerne  to  a  new  cesspool 
considerably  lower  down  the  stream  than  the  old  cesspool,  and  below  the 
place  where  the  waters  of  the  Skerne  enter  the  dam  of  the  mill,  and 
beyond  the  district  of  the  Board  of  Health.  This  new  drain  or  sewer  is 
hereinafter  called  the  second  sewer.  The  water  passing  through  the 
aecond  sewer  passes  to  the  Skerne  at  a  place  so  far  down  the  stream  as 
to  be  lost  to  the  mill. 

On  Saturday,  the  18th  June,  1859,  after  the  first  and  second  sewers 
were  connected,  by  the  direction  of  the  person  whose  business  it  was  to 
flush  the  sewers  for  the  Board  of  Health  a  hole  was  made  into  the  first 
sewer  for  the  purpose  of  letting  the  water  of  the  Skerne  into  that  sewer 
to  flush  it,  and  this  hole  continued  open  until  some  time  on  the  20tk 
June,  when,  upon  the  complaint  of  the  prosecutor  it  was  filled  up  by  the 
direction  of  the  surveyor  of  the  Board  of  Health.     During  the  time  the 
hole  continued  open  a  large  portion  of  the  Skerne  passed  through  the 
*EOM  ^^'^  ^"^^  ^^^  ^^^  sewer,  and  thence  into  the  ^second  sewer,  and 
-I  was  wholly  lost  to  the  prosecutor,  and  the  working  of  his  mill 
was  thereby  stopped.     This  was  the  first  head  of  the  prosecutor's  claim. 
During  the  construction  of  the  second  sewer  a  certain  quantity  of  the 
water  of  the  Skerne  oozed  into  it  by  reason  of  that  sewer  being  near 
to  and  below  the  bed  of  the  stream,  and  certain  underground  springs 
also  oozed  into  the  second  sewer,  which  would  but  for  the  making  of 
that  sewer  have  percolated  into  the  Skerne ;  whereby  such  quantity  of 
the  water  of  the  Skerne  and  the  springs  were  lost  to  the  prosecutor. 
But  since  the  completion  of  the  second  sewer  no  portion  of  the  Skerne 
or  of  the  springs  finds  its  way  into  the  second  sewer,  either  by  percola- 
tion or  otherwise.     This  was  the  second  head  of  the  prosecutor's  claim. 
Since  the  construction  of  the  second  sewer,  any  water  which  passes 
into  the  Qrst  sewer  through  the  trap-doors  is  lost  to  the  mill,  but  the 
trap-doors  are  usually  kept  closed,  and  no  water  passes  into  the  sewer 
through  the  trap>doors  except  when  they  are  opened  for  the  purpose  of 
flushing  the  sewers,  which  is  done  occasionally,  when  there  is  fresh 
.water  ip  the  Skerne.     This  was  the  third  head  of  the  prosecutor's 
claim. 
Before  the  sewers  were  constructed,  the  surface  drainage  water  froo 
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the  town  of  Darlington,  which  had  never  fonnd  any  natural  definite 
channel,  together  with  the  house  drainage  water,  was  conducted  by  arti- 
ficial drains  into  the  Skerne.  These  drains  were  altered  by  the  defend- 
ants, and  made  to  carry  their  water  into  the  first  sewer.  Since  the 
completion  of  the  second  sewer  this  water  is  carried  by  it  below  the 
prosecutor's  mill,  and  is  thus  wholly  lost  to  the  mill.  This  was  the 
fourth  head  of  the  prosecutor's  claim. 

*The  streets  and  houses  of  the  town  of  Darlington  are  supplied  r^eno 
with  water  from  the  Biver  Tees  by  means  of  waterworks,  and  not  ^ 
from  the  Skerne. 

The  questions  for  the  opinion  of  the  Court  were,  First.  Whether  the 
prosecutor  was  entitled  to  compensation  in  respect  of  all  or  any  of  his 
four  heads  of  claim.  Secondly.  Whether,  if  the  Court  should  be  of 
opinion  that  the  prosecutor  was  entitled  to  compensation  upon  one  or 
more  of  those  heads,  and  upon  such  head  or  heads  he  should  not  be 
able  to  prove  any  substantial  damage,  he  would  be  entitled  to  nominal 
damages. 

T.  Jone$y  Northern  Circuit  {J,  Henderson  with  him),  for  the  prose- 
cutor.— The  injuries  complained  of  arise  from  acts  of  the  defendants 
done  within  the  scope  of  the  large  powers  conferred  on  Local  Boards 
by  The  Public  Health  Act,  1848,  11  k  12  Vict.  c.  63,  ss.  43,  44,  45, 
to  make  and  maintain  sewers.  Those  powers  were  limited  by  sect.  145, 
which  prohibited  the  Local  Board  from  using,  injuring,  or  interfering 
with  any  watercourse,  stream,  river,  &c.,  in  which  the  owner  or  occu- 
pier of  any  lands,  mills,  &c.,  was  interested,  without  consent  in  writing 
first  had  and  obtained.  Under  that  section  the  remedy  would  have 
been  by  action  and  not  by  mandamus  for  compensation.  But  sect.  68 
of  The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98,  which  repeals 
it,  confines  the  prohibition  to  public  works  and  such  as  are  constructed 
under  the  powers  of  an  Act  of  Parliament ;  and  sect.  73  only  prohibits 
the  Board  from  interfering  with  any  reservoir,  river,  or  stream,  &c.,  ^'  in 
cases  where  any  Company  or  individuals  would,  if  this  Act  had  not 
passed,  have  been  entitled  by  law  to  prevent  or  be  relieved  against  the 
iDJuriously  affecting  such  *reservoir,  river,  stream,  &c."  The  r^coo 
later  statute  makes  a  difference  between  public  and  private  waters,  *- 
and  allows  the  Local  Board  to  interfere  with  the  rights  of  the  proprietor 
of  a  private  watercourse  except  in  cases  where  the  acts  done  are  such 
that  a  Court  of  equity  would  grant  an  injunction.  In  Adams  on  the 
Doctrine  of  Equity  210,  it  is  said  ^'  the  remedy  at  law  for  nuisance  is 
by  indictment  in  respect  of  public  nuisances,  and  by  action  in  respect 
of  private  nuisances  or  of  the  private  injuries  resulting  from  public 

ones The  remedies,  however,  at  law  can  at  the  utmost 

only  abate,  or  afford  compensation  for,  an  existing  nuisance,  but  are 
ineffectual  to  restrain  or  prevent  such  as  are  threatened  or  in  progress ; 
and  for  this  reason  there  is  a  jurisdiction  in  equity  to  enjoin,  if  the  fact 
of  nuisance  be  admitted  or  established  at  law,  whenever  the  nature  of 
the  injury  is  such  that  it  cannot  be  adequately  compensated  by  dam- 
ages, or  will  occasion  a  constantly  recurring  grievance."  In  Drewry  on 
Injunctions,  pp.  248,  249,  Earl  of  Ripon  v.  Hobart,  3  My.  &;  K.  169, 
is  referred  to  as  deciding  that  '*  equity  will  not  interfere  to  prevent  a 
contingent  nuisance,  that  is,  an  act  which  may  or  may  not  be  a  nuisance, 
according  to  the  mode  in  which  it  is  done;"  and  the  rule  there  laid 
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down  by  Lord  Bfougli&m,  p.  179,  is  cited^  ^^  Where  the  thing  Bought  to 
b^  restrained  is  not  tinavoidiibly  and  in  itself  noxious^  but  only  some- 
thing which  may,  itecording  to  circumstances,  prove  so,  the  Court  will 
^fiise  to  interfere  uhtil  the  matter  has  been  tried  at  law."  The  con- 
6tructioh  of  sect.  78  is  embarrassed  by  the  reference  to  an  action  at  law, 
tind  the  distinction  between  applications  for  ah  injunction  before  and 
after  the  act  done  which  injuriously  affects  the  right.  But  a  Court  of 
^toA-]  '^'equity  will  not  interfere  unless  the  damage  be  of  an  irreparable 
-I  character.  [He  referred  to  Beardmore  v.  Tredwell,  8  Giff.  683.] 
The  heads  of  claim  describe  matters  for  compensation :  the  first  is  for 
It  direct  diversion  of  the  stream :  the  second  is  for  a  loss  of  water  of 
the  stream.  The  injury  from  the  third  is  only  nominal,  and  therefore 
the  prosecutor  may  abandon  it.  [As  to  the  fourth,  he  cited  Sutcliffe  v. 
Booth,  32  L.  J.  Q.  B.  186,  9  Jur.  N.  S.  1037,  whereupon  Blackburn, 
J.,  observed  that  in  that  case  a  right  in  the  stream  might  be  acquired, 
though  the  watercourse  was  artificial.] 

Rew  {Davison  with  him),  for  the  defendants. — Where  the  matters  of 
complaint  are  such  ihiit  if  the  statutes  in  question  had  not  passed  no 
action  could  have  been  maintained,  or  they  are  matters  for  which  not- 
withstanding those  Acts  an  action  might  be  maintained,  there  is  no 
ground  for  compensation.  The  prohibition  in  sect.  73  of  stat.  21  k  22 
Vict.  c.  98,  is  not  limited  to  cases  in  which  an  action  might  be  main- 
tained or  an  injunction  would  be  granted ;  but  applies  where  any  Com* 
pany  or  individual  whose  right  the  Local  Board  invade  might  say,  "You 
^hall  not  do  that,"  or  '^  If  you  do  that  I  will  bring  an  action."  If  there 
fs  actual  damage,  though  temporliry,  the  interest  of  the  party  is  injuri- 
ously affected  within  that  section. 

The  first  and  third  heads  of  claim,  and  so  much  of  the  second  as  is 
JTounded  on  the  water  of  the  Skcrne  oozing  into  the  sewer  are  occasioned 
by  the  defendants  doing  that  which  they  are  not  authorized  by  the  Acts 
^f  Parliament  to  do,  and  are  therefore  the  subject  of  an  action  but  not  of 
*A2.^1  ^OQ^P^^s^^io^*     ^^0  remilinder  of  *the  second  head,  which  is 
^  founded  on  underground  springs  oozing  into  the  sewer,  is  a  mat- 
ter for  which  neither  compensation  nor  damages  are  recoverable :  The 
New  River  Company,  appts.,  Johnson,  respt.,  2  E.  &  E.  435  (E.  C.  L. 
R.  vol.  105),  Reg.  v.  The  Metropolitan  Board  of  Works,  3  B.  &  S.  710 
(E.  C.  L.  R.  vol.  113),  Chasemore  v.  Richards,  7  H.  L.  C.  349.    The 
fourth  head  being  for  the  alteration  or  diversion  of  artificial  drains  or 
Watercourses,  over  which  the  prosecutor  had  acquired  no  prescriptive 
tights,  is  not  the  subject  of  either  compensation  or  action.    [He  was 
then  stopped.] 

T.  Jane$^  in  reply. — The  sections  intervening  between  ss.  68  4  73 
t>f  Stat.  21  &  22  Vict.  c.  98,  show  that  sect.  73  was  not  intended  to  pro- 
hibit interference  in  private  as  sect.  68  has  done  in  public  waters.  The 
(construction  contended  for  by  the  defendants  amounts  to  this,  that  there 
is  to  be  no  more  interference  with  rights  in  private  than  in  public  waters, 
to  that  sect.  145  of  stat.  11  jt  12  Vict.  c.  63,  would  not  be  repealed. 
Also  sect.  74  of  stat.  21  k  22  Vict.  c.  98,  might  be  struck  out  of  that 
Act.  If  the  Board  were  liable  to  an  action  for  the  smallest  variatio& 
in  the  Supply  of  water  or  the  smallest  alteration  in  the  quality  of  the 
Irater  cttused  by  their  works,  they  could  never  exercise  the  powers  given 
hy  the  Act. 


BiacKBUBV,  J.-»^I  am  of  opinion  that  our  jodgm^ul  should  b^  t^ 
Ibe  defendants  on  the  (jueetione  asked  by  the  arbitmi^tor.  The  def^u4^ 
ants,  The  Darlinffton  Local  Board  of  Health,  ba^e  made  certain  sewer^ 
in  ezecatioa  of  the  povera  of  two  Acts,  The  Publio  Health  Act«  IS^Sji 
*11  &  12  Vict.  c.  68^  and  The  Local  Goveniment  Act,  1858,  21  ^^^^ 
4  22  Vict.  o.  98,  and  in  doing  so  have  iiyurioasly  affected  the  ^ 
vater  of  a  stream  on  which  the  prosecutor  has  a  mill*  Aft  riparian  pron 
prietor  he  had  a  right  to  the  Sow  of  the  water  of  the  sbrcam  as  hereto^ 
fore  to  his  mill,  although  not  an  ancient  one ;  and  that  right  has  beei| 
more  or  less  injured  by  the  works  of  the  defendants.  The  question  is^ 
whether  the  injuries  thus  inflicted  are  matters  for  which  he  is  entitled  tQ 
compensation — ^if  they  are,  the  mandamus  to  the  defendants  is  right, 
but  if  they  are  actionable  at.  common  law  the  mandamus  is  wrong.  Th§ 
rule  is  well  established,  that  for  any  act  done  which  is  injurious  to  prOf 
perty,  but  which  an  Act  of  Parliament  has  authoriaed  to  be  done,  thougI\ 
the  consequence  of  the  act  is  damnum  to  the  owner,  it  ceases  to  be  tVyu- 
ria  ;  and  the  loss  would  fall  upon  him,  as  no  dami^ges  could  be  recovere4 
in  an  action.  To  prevent  that  injustice  the  Legislature  have  said  that 
instead  of  the  action  the  party  aifected  shall  have  compepsation  in  the 
manner  provided  by  the  Act.  Where,  however,  the  Act  of  Parliament 
does  not  authorize  the  wrong,  and  consequently  the  action  is  not  taken 
away,  the  case  is  not  one  for  compensation,  but  the  remedy  is  by  action* 
We  have  to  determine  whether  various  matters  done  by  the  defendant^ 
are  authorized  by  the  Legislature,  so  that  an  action  in  respect  of  theni 
is  taken  away. 

The  clauses  in  stat.  11  &  12  Vict.  c.  $8  which  are  repealed  need  not  be 
inquired  into,  except  so  far  as  they  are  material  to  explain  the  repealina 
statute.     The  68th  sect,  of  stat.  21  k  22  Vict.  c.  98  repeals  sect.  145  of 
Stat.  11  &  12  Vict.  c.  63,  and  substitutes  a  restriction  relating  entirely  to 
works  of  a  public  ^nature.     It  is  followed  by  sect.  78,  relating  r^co? 
to  the  water  rights  of  Companies  and  individuals,  which  says  ^ 
that  the  Local  Board  shall  not  have  authority  to  do  any  act  injuriously 
affecting  any  reservoir,  river,  stream,  &c.,  '^  in  cases  where  any  Com- 
pany  or  individuals  would,  if  this  Act  had  not  passed,  have  been  entitled 
by  law  to  prevent  or  be  relieved  against  the  injuriously  affecting  sucl^ 
reservoir,  river,  stream,  &c.,'*  without  their  consent  in  writing.     The 
true  meaning  of  these  words  is  to  define  the  position  of  the  Company  or 
individual  whose  consent  in  writing  is  required,  and  that  consent  is 
made  a  condition  precedent.     If  not  obtained  the  Board  have  no  author- 
ity at  law  to  do  the  act,  and  therefore  an  action  would  lie  for  injury 
sustained  in  consequence  of  it.     In  the  present  case  the  prosecutor  as 
riparian  proprietor  is  entitled  to  the  flow  of  the  water  of  the  stream  to 
his  mill  as  heretofore ;  and  if  any  unauthorized  person  interferes  with, 
diverts,  or  diminishes  it,  he  has  a  right  of  action  at  law,  and  is  also  euf 
titled  to  ask  a  Court  of  equity  for  an  injunction  to  prevent  the  doing 
of  acts  which  interfere  with  his  legal  rights,  or  for  an  abatement  ojf 
the  thing  done,  when  that  is  the  appropriate  remedy.    A  Court  of 
squity  indeed  will  not  interfere  in  every  case  of  an  infringement  of  a 
legal  right,  when  it  appears  that  such  interference  is  uncalled  for  0|r 
Would  not  be  judicious;  but  still  the  legal  right  reipains*     I  cannot 
Sgree  with  the  argument  of  Mr.  JomB  that  the  effect  of  sect  73  is  thi^t 
m^  Local  Bpard  is  or  is  not  authpris^eid  $o  interfere  with  the  rights  <^ 
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persons  situated  as  the  prosecutor  is  according  as  a  Court  shall  think 
the  matter  of  sufficient  importance  to  interfere  or  not.  Even  if  a  Court 
*5281  ^^  ^qui^J  vould  not  interfere,  it  is  still  a  question  whether  *the 
-*  Local  Board  had  a  right  to  do  the  act  and  so  put  the  party  to 
his  claim  for  compensation,  or  whether  an  action  would  lie. 

I  agree  that  it  is  difficult  to  understand  section  73,  as  well  as  many 
others  in  the  Act ;  but  in  order  to  make  it  intelligible  we  must  look  at 
sect.  68.     By  that  section  the  Local  Board  are  prohibited  from  inter- 
fering with  any  river,  &;c.,  which  any  corporation,  &c.,  are  entitled  by 
virtue  of  any  Act  of  Parliament  to  navigate,  *'so  as  to  injariously  affect 
the  navigation  thereon,  or  the  use  thereof,  or  to  interfere  with  any 
towing  path  so  as  to  interrupt  the  traffic  thereof;"  and  then  by  sect. 
69,  *' In  cases  where  any  matters  or  things  proposed  to  be  done  by  any 
Local  Board,  and  which  are  not  within  the  prohibition  aforesaid,"  that 
is,  which  do  not  injuriously  .aifect  the  navigation  or  interrupt  the  traffic, 
'^  interfere  with  the  improvement  of  any  river,  &c.,"  the  Local  Board 
shall  give  notice  to  the  corporation,  &;c.,  and  if  they  do  not  consent  to 
the  requisitions  thereof  the  matter  in  difference  shall  be  referred  to  arbi 
tration ;  and  the  following  questions  shall  be  decided  by  such  arbitration : 
'^  (1).  Whether  the  matters  or  things  so  proposed  to  be  done  by  the  Local 
Board  will  cause  any  injury  to  such  river,  &c.,  or  to  the  enjoyment  or 
improvement  of  such  river,  &c.     (2).  Whether  any  injury  that  may  be 
caused  by  such  matters  or  things,  or  any  of  them,  is  or  not  of  a  nature 
to  admit  of  being  fully  compensated  by  money."     That  appears  to  be 
what  is  to  be  done  before  the  Local  Board  begin  their  works.     And,  by 
sect.  70,  if  the  arbitrators  are  of  opinion  that  no  injury  will  be  caused, 
the  Board  may  proceed  with  the  works ;  if  they  are  of  opinion  that  in- 
^coq-i   jury  will  be  caused,  but  that  it  is  of  such  a  nature  to  *admit  of 
-'  being  fully  compensated  by  money,  they  may  assess  such  com- 
pensation, &c. ;  if  they  are  of  opinion  that  injury  will  be  caused,  and 
that  it  is  not  of  a  nature  to  admit  of  its  being  fully  compensated  by 
money,  the  Board  shall  not  proceed  to  do  the  proposed  matter  or  thing. 
This  applies  to  what  the  Local  Board  intend  to  do.     Then  sect.  74, 
which  applies  to  what  has  already  happened,  enacts  that  any  difference 
of  opinion  between  a  Local  Board  and  other  parties  as  to  whether  sewers, 
&c.,  constructed  by  the  Board  are  equally  effectual  with  those  for  which 
they  are  substituted,  or  whether  the  supply  of  water  is  injuriously  affected 
by  the  exercise  of  powers  under  the  Act,  may  at  the  option  of  the  party 
complaining  be  determined  by  arbitration  in  the  manner  pointed  out  in 
the  70th  section.     So  that  whether  damage  has  been  already  done  or 
not,  if  there  is  a  dispute  whether  a  party  is  to  be  compensated  or  not, 
the  arbitrators  are  to  form  their  opinion  whether  injury  will  be  caused, 
which  provision  when  applied  to  what  has  been  already  done  is  not  in* 
telligible.     But  sect.  74  is  a  strong  confirmation  of  the  view  that,  if  a 
Local  Board  injuriously  affect  a  watercourse  without  obtaining  the  re- 
quired consent  in  writing,  and  the  party  complaining  does  not  choose  to 
have  the  dispute  determined  by  arbitration,  the  act  is  wholly  unautho^ 
ized  and  illegal,  and  therefore  ground  of  action,  and  not  matter  for 
compensation. 

The  prosecutor  has  ranged  his  claim  for  compensation  under  tour 
heads.  As  to  the  first,  if  the  act  complained  of  affected  any  right,  it 
was  an  injurious  affecting  of  his  stream,  and  therefore  prolubited  bj 


6  BEST  ft  SMITH.    Q.  B.  629 


sect.  78  of  the  later  Act.    As  to  the  second ;  I  doubted  for  some  time 
whether  it  was  not  a  ground  of  compensation,  but  Mr.  *Rew  r^cof^ 
satisfied  me  that  as  to  part  it  was  occasioned  by  an  act  of  the  ^ 
defendants  not  authorized  by  the  Acts,  and  as  to  the  residue  it  was 
neither  matter  for  compensation  nor  for  damages.    The  third  and  fourth 
heads  are  within  the  same  class  as  the  first.     It  seems  to  me  doubtful 
whether  any  of  the  acts  complained  of  produced  any  real  damage  of 
which  the  prosecutor  can  complain ;  but,  assuming  that  they  did,  they 
mast  be  considered  as  acts  which  injuriously  affect  nis  rights,  and  there- 
fore are  not  the  subject  of  compensation,  but  of  an  action  for  damages. 
Sheb,  J. — By  sect.  45  of  stat.  11  ft  12  Vict.  c.  63,  Local  Boards  are 
authorized  to  construct  sewers  under  the  conditions  mentioned  in  sect. 
145,  one  of  which  is  that  they  shall  not  *^use,  injure  or  interfere  with" 
certain  works  therein  mentioned,  or  **  any  watercourse,  stream,  river, 
ftc,  in  which  the  owner  or  occupier  of  a]:iy  lands,  mills,  ftc,  shall  or 
may  be  interested,  without  consent  in  writing  first  had  and  obtained." 
It  appears  from  the  enactments  of  the  subsequent  Act,  21  ft  22  Vict, 
c.  98,  that  these  restrictions  were  considered  too  large ;  and  accordingly 
sect.  68  of  that  Act  repeals  sect.  145  of  the  former  Act,  and  substitutes 
various  provisions  relating  to  the  interference  by  Local  Boards  with 
sewers  and  public  and  other  works  under  the  management  of  Commis- 
sioners and  persons  acting  by  virtue  of  some  Act  of  Parliament,  which 
amount  to  a  prohibition  unless  consent  in  writing  is  obtained.    Provision 
is  next  made,  by  sect.  69,  in  respect  of  interference  with  improvements 
of  rivers,  canals,  ftc,  under  the  management  of  any  corporations,  &c. : 
in  these  cases  interference  is  not  positively  prohibited ;  and,  by  sect.  72, 
power  is  given  to  the  corporations,  ftc,  to  alter  the  level  *of  the  r^rqi 
sewers  constructed  by  the  Local  Board.     Then  follows  sect.  73,  L 
which  does  not  apply  to  all  the  matters  which  are  the  subject  of  sect. 
145  of  stat.ll  ft  12  Vict.  c.  63,  but  to  a  portion  of  them  only,  excluding 
canals,  docks  and  basins.     It  provides  for  rivers,  streams  and  reservoirs, 
and  instead  of  enacting  that  the  Local  Board  shall  not  use,  injure  or 
interfere  with  them,  enacts  that  it  shall  not  have  authority  to  do  any  act 
injuriously  affecting  them,  ^^in  cases  where  any  Company  or  individuals 
would,  if  this  Act  had  not  passed,  have  been  entitled  by  law  to  prevent 
or  to  be  relieved  against  the  injuriously  affecting  such  reservoir,  river, 
stream,  ftc,"  unless  consent  has  been  obtained.     I  understand  these 
words  to  mean  that  they  shall  not  only  not  use  or  interfere  with  them, 
either  by  going  on  land  or  by  fouling  or  diminishing  the  power  of  the 
stream,  but  shall  not  injuriously  afiect  them,  which  phrase  is  considerably 
larger,  in  any  case  where  the  party  would  be  entitled  by  law  to  prevent, 
or  by  a  Court  of  equity  to  prohibit,  them  from  interfering  with  his 
property  in  any  way  which  would  affect  it,  as  in  the  present  instance  by 
diverting  the  supply  of  water.     Sect.  74  of  the  later  Act  extends  the 
provisions  of  sects.  69,  70,  for  settling  questions  by  arbitration  in  the 
case  of  matters  or  things  proposed  to  be  done  by  the  Local  Board,  to 
cases  in  which  there  has  an  injurious  affecting  by  the  exercise  of  the 
powers  of  the  Act,  but  what  is  to  be  done  may  be  assented  to  or  not  by 
the  party  affected.     This  section  strongly  supports  the  view  that  these 
tte  acts  which  the  Local  Board  are  not  authorized  to  do ;  and  the  injury 
Multing  from  them  is  therefore  ground  for  action  and  not  for  compen- 
sation. 
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*5821       *^h^OKBVBX[f  J. — M;  brather  Me|lor,  before  he  left  the  Gourt^ 
-I  authorize^  me  to  saj  that  k^  perfectlj  incurred  wi^h  the  jadg% 
ment  whioh  we  have  given. 

Ju4gmeQt  for  the  defendant!^ 


ENOWLDEN  and  Others  v.  The  QUEEN.    June  1. 

Vexatious  IndictmenU  Act,  22S2Z  Viet,  e.  17,  s,  1. — Averment  of  condiHont,^ 

Eecognisances. —  Writ  of  error, 

* 

By  etat.  22  A  23  Viot.  o.  17,  s.  1,  no  bill  of  indictment  for  eonipirmey,  unong  otb«r  offeneeiy 
fball  be  presented  to  or  found  bj  any  grand  jury  unlesi  tbe  prosecutor  or  otber  penon  pre- 
■enting  such  indictment  has  been  bound  bj  recognisance  to  prosecute  or  gire  eyidence  against 
the  person  accused,  or  unless  the  person  accused  has  been  committed  to  or  detained  in  custody^ 
or  has  been  bound  by  recognisance  to  appear  to  answer  to  an  indictment  to  be  preferred  against 
him  for  such  offence,  or  unless  such  indictment  for  such  offence  be  preferred  by  tbe  direction 
or  with  the  consent  in  writing  of  a  Judge  or  of  the  Attorney  or  Solicitor  OeneraL  Thre* 
defendants  were  severally  bound  by  recognisance  to  appear  at  the  next  Session  of  the  Central 
Criminal  Court,  and  there  surrender  themselves,  ^d  plead  to  such  indictment  as  might  b« 
found  against  them  for  or  in  respect  of  the  charge  of  conspiracy  to  cheat  and  defraud.  The 
prosecutors  were  also  bound  over  to  appear  at  such  next  Session,  aud  to  prefer  or  cause  to  be 
preferred  a  bill  of  indictment  against  the  persons  accused  for  the  offence  of  conspiracy  t« 
cheat  and  defraud,  and  duly  to  prosecute  such  indictment  and  give  evidence  thereon.  At  th« 
Bext  Session  an  indictment  was  preferred  and  found,  and  the  defendants  surrendered ;  but  ia 
^ensequenoe  of  the  absence  of  a  material  witness  for  the  prosecution  the  trial  was  put  off,  and 
the  recognisances  duly  respited  until  tbe  next  Session.  Before  the  next  Session  the  Solicitor* 
General  directed  an  indictment  for  a  conspiracy  to  be  preferred  against  the  three  defendants 
and  a  fourth,  C.  D. ;  (a)  and  a  second  indictment  was  preferred  and  found  against  them  all, 
upon  which  the  original  defendants  appeared,  but  refused  to  plead.  A  plea  of  not  guilty  waf 
entered  for  thepi,  and  they  were  tried  and  found  guilty  and  sentenced.  On  a  writ  of  error : 
Held,     . 

1.  That  it  was  not  neoessary  that  tbe  indictment  should  aver  that  the  conditions  impoted 
by  Stat.  22  A  23  Vict  e.  17,  s.  1,  had  been  performed,  e.  g.,  that  it  bad  been  preferred  by  tb« 
direction  or  with  the  consent  of  a  Judge  or  of  the  Attorney  or  Solicitor  General. 

2.  That  the  indictment  was  preferred  with  proper  authority,  and  the  recognisances  duly 
entered  into,  as  the  charge  on  which  the  defendants  were  tried  was  tbe  same  as  that  to  which 
the  recognisances  related;  and  those  recognisances  were  not  exhausted  by  the  first  indictment 
being  preferred  and  the  defendants  surrendering. 

Writ  of  error  upon  a  judgment  on  an  indictment  for  conspiracy 
tried  in  the  Central  Criminal  Court  at  the  October  Session  in  1863. 
j^-qn-i       *The  record  set  out  the  indictment  which  consisted  of  twenty- 
•'  two  counts. 

The  first  count  alleged  that  "  a  certain  friendly  Society,  called  The 
Perseverance  Life  Assurance  and  Sick  Fund  Friendly  Society,  had  been 
and  was  formed  and  established,  and  that  John  Knowlden,  Thomas  Ox- 
ford, John  Dron  and  Charles  Alfred  Coombs,  heretofore,  to  wit,  on,  &c.. 
at,  &c.,  and  within  the  jurisdiction  of  the  Central  Criminal  Court,  well 
knowing  the  premises^  in  this  count  aforesaid,  unlawfully,  fraudulently 
and  deceitfully  did  conspire,  combine,  confederate  and  agree  together  to 
obtain  and  acquire  to  themselves  of  and  from  divers  others  of  Her  Ma- 
jesty's liege  subjects  who  should  become  members  of  the  said  Society 
fivers  sums  of  money  of  the  respective  moneys  of  the  said  other  liege 
subjects  who  should  become  members  of  the  said  Society,  and  to  cheat 
l^nd  defraud  them  respectively  thereof;  against  the  peace  of  our  ladw 
the  Queen,  her  crown  and  dignify/* 

(a)  Tbe  direction  of  the  SoUcltor-Qe&enl  wai  only  giren  to  proMonto  the  fbvrtli  doftndsat* 


6  BEST  k  SMITH.    Q.  B.  533 


The  record  then  stated  that  John  Knowlden,  Thomas  Oxford  and 
John  Dron  surrendered  themselves  to  answer  the  premises,  but  Charles 
Alfred  Coombs  came  not,  and  John  Knowlden,  Thomas  Oxford  and 
John  Dron  being  brought  to  the  bar,  and  having  heard  the  indictment 
read,  severally  refused  to  plead  thereto,  whereupon  a  plea  of  not  guilty 
was  duly  entered  upon  record  for  and  on  behalf  of  each  of  them,  and 
the  jury  found  them  severally  guilty ;  whereupon  it  was  considered  and 
adjudged  by  the  Court  that  for  the  offence  and  misdemeanor  in  the 
first  count  of  the  indictment  mentioned  John  Knowlden,  Thomas  Ox- 
ford and  John  Dron  be  severally  ordered  to  be  imprisoned  and  kept 
to  hard  labour  for  eighteen  calendar  months  then  next  ensuing. 

"^The  same  judgment  was  given  upon  each  of  the  other  counts,  r^eoj, 

In  Hilary  Term,  1864,  John  Knowlden,  Thomas  Oxford  and  L 
John  Dron  assigned  error. 

First.  That  the  indictment  was  not  sufficient  in  law. 

Secondly.  That  whereas  by  an  Act  passed  in  the  22  k  23  Vict,  it  is 
enacted  that  no  indictment  for  the  offences  therein  set  forth,  whereof' 
ono  ifl  the  misdemeanor  of  conspiracy,  shall  be  presented  to  or  found 
by  any  grand  jury  unless  the  prosecutor  or  other  person  presenting 
such  indictment  has  been  bound  by  recognisance  to  prosecute  or  give 
evidence  against  the  person  accused  of  such  offences,  or  unless  the 
person  accused  has  been  committed  to  or  detained  in  custody,  or  hag 
been  bound  by  recognisance  to  appear  to  answer  to  an  indictment  to 
be  preferred  against  him  for  such  offence,  or  unless  such  indictment 
for  such  offence,  if  charged  to  have  been  committed  in  England,  be 
preferred  by  the  direction  or  with  the  consent  in  writing  of  a  Judge* 
of  one  of  the  superior  Courts,  kc, ;  yet  at  the  time  of  the  presentiuj^ 
and  finding  of  the  indictment  neither  the  prosecutors  nor  any  other- 
person  presenting  the  indictment  were  or  was  bound  by  recognisance 
to  prosecute  or  give  evidence,  but  certain  recognisances  entered  inta 
by  the  prosecutors  presenting  the  indictment  against  the  plaintiffs  ia 
error  had  been  discharged  and  fulfilled  previously,  to  wit,  on  the  pre- 
sentation and  finding  of  an  indictment  presented  and  found  (so  far  as 
the  same  could  be  discharged  and  fulfilled  by  the  presenting  and  find- 
ing of  an  indictment)  at  the  Session  of  the  Central  Criminal  Court 
holden  on  the  21st  September,  1863,  when  the  plaintiffs  in  error  were 
charged  with  the  offence  of  conspiracy  jointly  one  with  the  others  and 
other,  not  with  ^Charles  Alfred  Coombs,  which  indictment  now  r^roe 
remains  in  the  Central  Criminal  Court  and  has  never  been  ^ 
quashed  and  is  still  pending,  and  the  plaintiffs  in  error  were  not  com- 
mitted or  detained  in  custody,  nor  were  bound  over  by  recognisances  tQ 
appear  to  answer  the  indictment  presented  and  found  on  the  26th  Octo- 
ber, 1863,  nor  was  the  indictment  which  was  presented  and  found  fot 
the  offence  of  conspiracy  charged  to  be  committed  in  England  by  the 
plaintiffs  in  error  and  Charles  Alfred  Coombs  preferred  or  found  with 
the  consent  or  by  the  direction  of  a  Judge  of  a  superior  Court  nor  of 
the  Attorney  or  Solicitor  General,  nor  were  the  provisions  of  the  statute 
in  any  way  complied  with. 

Thirdly.  That  whereas  by  the  said  statute  it  is  provided  that  no 
indictment  for  the  offence  of  conspiracy  shall  be  presented  or  found  hj 
toy  grand  jury  unless  the  person  accused  has  been  bound  by  recogni^ 
Banco  to  appear  to  answer  to  an  indictment  to  be  preferred  against  him 
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for  such  offence,  jet  the  plaintiffs  in  error  were  not  nor  were  any  of 
them  bound  bj  recognisance  to  appear  to  answer  to  the  indictment 
preferred  on  the  26th'  October  at  the  Central  Criminal  Court,  wherein 
the  plaintiffs  were  charged  together  with  Charles  Alfred  Coombs  with 
the  offence  of  conspiracy  ;  but  that  tho  plaintiffs  in  error  were  bound  by 
recognisance  before  one  of  the  magistrates  of  the  Police  Courts  of  the 
Metropolis  to  appear  to  an  indictment  charging  the  plaintiffs  in  error 
with  the  offence  of  conspiracy  one  with  the  others  and  not  with  Charles 
Alfred  Coombs,  which  offence  is  not  the  offence  wherewith  the  plaintiffs 
were  charged  before  the  magistrate  and  bound  over  by  recognisance  to 
appear  to  answer  to,  but  other  and  different,  &c. 

*5361       ^our^^ly-  ^^^^  on  ^^  2^^  October,  1868,  the  ^Solicitor- 
-I  General  signed  a  written  direction  to  the  effect  following,  to 
wit : — 

*'  Central  Criminal  Court.     October  Session,  1863. 

"The  Queen  v.  John  Ejiowlden,  Thomas  Oxford,  John  Dron  and 
Charles  Alfred  Coombs. 

"I  direct  an  indictment  to  be  preferred  against  the  above-named 
Charles  Alfred  Coombs  at  the  Central  Criminal  Court  for  a  conspiracy 
to  defraud." 

(Signed)  "  R,  P.  Collibr, 

"  Solicitor-GeneraL 
"  Dated  the  24th  day  of  October,  1863." 
And  that  thereupon  the  indictment  against  the  plaintiffs  in  error  and 
Charles  Alfred  Coombs  was  presented  and  found  by  the  grand  jury  at 
the  October  Session  of  the  Central  Criminal  Court,  under  which  indict- 
ment the  plaintiffs  in  error  are  now  convicted,  and  that  there  was  no 
sufficient  allowance  and  authorization  of  the  indictment  by  consent  in 
writing  of  the  Solicitor-General  as  required  by  the  statute,  nor  have  the 
requirements  of  the  Act  been  complied  with  in  the  presenting  and 
finding  of  the  indictment. 

Fifthly.  That  it  did  not  appear  upon  the  record  and  proceedings  that 
the  indictment  was  authorised  and  allowed  as  is  provided  by  the  statute 
by  the  consent  in  writing  of  a  Judge  or  of  the  Attorney  or  Solicitor 
General,  so  as  to  be  lawfully  presented  and  found  by  the  grand  jury  at 
the  said  Session. 

The  sixth  assignment  set  out  the  recognisances  by  which,  on  tho  19th 
August,  1863,  the  plaintiffs  in  error  were  respectively  bound  to  appear. 
That  by  which  John  Knowlden  was  bound  was  in  the  following  form : — 
^'  Metropolitan  Police  Dis-  )  Be  it  remembered,  &c.  Whereas  the  said 
^tL%T\     trict,  to  wit.  J  John  Knowlden  (with  ^others)  was  this  day 

-I  charged  before  me,  the  said  magistrate,  for  that  they  did  unlaw- 
fully conspire,  confederate  and  agree  together  to  cheat  and  defraud 
against  the  peace,  &c.  If  therefore,  the  said  John  Knowlden  will  appear 
at  the  next  Court  of  oyer  and  terminer  and  gaol  delivery,  to  be  holden 
for  the  jurisdiction  of  the  Central  Criminal  Court,  and  there  surrender 
himself  into  the  custody  of  the  keeper  of  the  gaol  of  Newgate  there, 
and  plead  to  such  indictment  as  may  be  found  against  him  by  the  grand 
jury  for  or  in  respect  of  the  charge  aforesaid,  and  take  his  trial  upon 
the  same«  and  not  depart  the  Court  without  leave,  then  the  said  recogni- 
sance to  be  void,  or  else  to  stand  in  full  force  and  virtue.  Taken,  tc. 
I.  B.  Burcham/' 
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The  seventh  assignment  set  out  the  recognisance  by  which  the  prose- 
cutors and  witnesses  were  bound  to  prosecute.  The  condition  was: 
'*  Whereas  John  Knowlden,  Thomas  Oxford  and  John  Dron  were  this 
day  charged  before  me,  the  said  magistrate,  for  that  they,  in  the  county 
of  Surrey  aforesaid,  within  the  district  and  within  the  jurisdiction  of 
the  Central  Criminal  Court,  did  unlawfully  conspire,  confederate  and 
agree  together  to  cheat  ^nd  defraud,  against  the  peace,  &c.  If  there- 
fore, they  the  said  parties  so  acknowledging  as  aforesaid  shall  appear 
at  the  next  Court  of  oyer  and  terminer  and  gaol  delivery  to  be  holden 
for  the  jurisdiction  of  the  said  Central  Criminal  Court,  at  Justice  Hall, 
Id  the  Old  Bailey,  and  there  prefer  or  cause  to  be  preferred  a  bill  of 
indictment  against  the  said  John  Knowlden,  Thomas  Oxford  and  John 
Dron  for  the  offence  aforesaid,  and  duly  prosecute  such  indictment  and 
give  evidence  thereon,  as  well  to  the  jurors  who  shall  then  inquire  of 
the  said  offence,  as  also  to  them  who  shall  pass  upon  the  *trial  r^eoo 
of  the  said  John  Knowlden,  Thomas  Oxford  and  John  Dron,  ^ 
then  the  said  recognisance  to  be  void  or  else  to  stand  in  full  force  and 
rirtue.  Taken,  &c.  T.  B.  Burcham."  The  assignment  of  error  then 
proceeded  to  state  that,  in  pursuance  of  and  compliance  with  the  last 
recited  recognisance,  at  a  Session  of  the  Central  Criminal  Court  holden 
on  the  21st  September,  1863,  a  (Certain  bill  of  indictment  was  preferred 
and  found  by  the  grand  jury  sitting  for  the  jurisdiction  of  the  Central 
Criminal  Court ;  [the  indictment  was  set  out] ;  that  the  counsel  for  the 
prosecutors  applied  to  the  Court  to  postpone  the  trial  of  the  indictment^ 
upon  an  affidavit  alleging  the  absence  of  a  material  witness ;  that  the 
plaintiffs  in  error  appeared  by  counsel  and  opposed  .the  application, 
which  was  however  granted  by  the  Court,  and  the  trial  of  the  indict- 
ment ordered  to  be  postponed  until  the  next  Session  of  the  Central 
Criminal  Court ;  that  on  the  24th  October,  1863,  the  Solicitor-General 
gave  the  direction  in  writing  before  set  forth ;  that  an  indictment  was 
presented  and  found  on  the  26th  October,  1863,  and  on  the  27th  and 
28th  October  the  plaintiffs  in  error  were  tried  and  convicted  on  that 
indictment,  and  except  so  far  as  hereinbefore  mentioned  none  of  the 
provisions  of  the  recited  statute  were  complied  with,  and  there  was  no 
recognisance  or  commitment  or  detainer  in  custody  to  authorize  the 
indictment  to  be  presented  or  found,  nor  was  the  indictment  prepared 
by  the  direction  or  with  the  consent  in  writing  of  a  Judge  of  one  of  the 
superior  Courts  or  of  the  Attorney-General  or  Solicitor-General. 

Joinder  in  error  bv  Thomas  Norton,  Esq.,  coroner  and  attorney  of 
onr  lady  the  Queen,  kc.  That  at  the  Session  of  the  Central  Criminad 
Court  holden  on  the  21st  September,  *1863,  it  was  ordered  by  r^coo 
the  Court,  upon  the  application  of  counsel  for  the  prosecution,  ^ 
and  on  account  of  the  absence,  through  illness,  of  a  material  witness, 
that  the  trial  of  the  plaintiffs  in  error  upon  the  indictment  should  be 
postponed  until  the  next  Session  of  gaol  delivery  to  be  holden  for  the 
jurisdiction  of  the  said  Court,  to  wit,  until  the  Session  of  gaol  delivery 
holden  on  the  26th  October,  1863,  and  that  the  recognisances  entered 
into  for  the  prosecution,  together  with  those  entered  into  by  the  plain- 
tiffs in  error,  with  their  sureties,  should  be  respited  until  the  said  next 
Session;  and  that  the  recognisances  entered  into  by  the  plaintiffs  in 
6rror,  with  their  respective  sureties,  were  accordingly  duly  respited 
Uitil  the  next  Sessioni  to  wit,  the  said  Session  of  gaol  delivery  holdea 
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on  the  26th  October,  a.  d.  1863,  and  that  at  the  last-mentioned  Session 
of  gaol  delivery,  the  plaintiffs  in  error  did,  in  pursuance  of  their  seyeral 
recognisances,  surrender  themselves  to  answer  the  premises  as  in  the 
said  record  and  proceedings  is  mentioned,  and  such  further  proceedings 
were  thereupon  bad  and  taken  as  in  the  record  and  proceedings  is  men- 
tioned and  set  forth,  &;c. 

Stat.  22  &  23  Vict.  c.  17,  s.  1.  <'No  bill  of  indictment  for  any  of 
the  offences  following,  yiz.,  perjury,  subornation  of  periury,  conspiracy, 
obtaining  money  or  other  property  by  false  pretences,  &c.,  shall  be  pre- 
sented to  or  found  by  any  grand  jury,  unless  the  prosecutor  or  other 
person  presenting  such  indictment  has  been  bound  by  recognisance  to 
prosecute  or  give  evidence  against  the  person  accused  of  such  offence, 
or  unless  the  person  accused  has  been  committed  to  or  detained  in  cus- 
tody, or  has  been  bound  by  recognisance  to  appear  to  answer  to  an 
*^401  i^^^c^'^^^^  ^^  ^^  preferred  against  him  for  such  ^offence,  or  unless 
-I  such  indictment  for  such  offence,  if  charged  to  have  been  com- 
mitted in  England,  be  preferred  by  the  direction  or  with  the  consent  in 
writing  of  a  Judge  of  one  of  the  superior  Courts  of  law  at  Westminster, 
or  of  Her  Majesty's  Attorney-General  or  Solicitor-General  for  Eng- 
land," &;c. 

The  argument  was  begun  in  Easter  Term,  May  4th,  before  Cockburn, 
G.  J.,  Blackburn,  Mellor  and  Shbb,  JJ.,  and  now  resumed  afresh 
before  Cockburn,  C.  J.,  Crompton,  Blackburn  and  Sheb,  JJ. 

Oiffard  {Besley  and  Kt/dd  with  him),  for  the  plaintiffs  in  error.-* 
First.     As  to  the  error  in  law.     The  indictment  is  bad  for  not  averring 
that  before  it  was  presented  to  or  found  by  the  grand  jury  the  direction 
or  consent  of  a  Judge,  or  of  the  Attorney  or  Solicitor  General,  had 
been  obtained,  and  the  other  conditions  imposed  by  stat.  22  &  23  Vict. 
0.  17,  s.  1,  complied  with.     This  point  was  not  raised  in  Reg.  v.  Heane, 
4  B.  &  S.  947  (E.  C.  L.  R.  vol.  116).     All  circumstances  necessary  to 
the  jurisdiction  of  the  Court  must  appear  either  in  the  caption  or  some 
other  part  of  the  indictment :    Rex  v.  Fearnley,  1  Leach  C.  G.  425 ; 
Rex  V.  Carter,  1  Str.  442 ;  Whitehead  v.  The  Queen,  7  Q.  B.  582  (E. 
G.  L.  R.  vol.  53) :  as  where  the  jurisdiction  of  the  Court  to  try  depends 
on  the  place  where  the  offence  was  committed,  or  on  the  character  filled 
by  the  accused.     In  indictments  in  the  Central  Criminal  Court  it  is 
necessary  to  state  that  the- offence  was  committed  within  its  jurisdiction. 
[Welsby^  for  the  prosecution. — Indictments  which  have  been  drawn  for 
*UM  ^^^  Government  did  not  state  it.]    Before  The  'Bankruptcy  Act, 
^    J  1861,  24  k  25  Vict.  c.  134,  s.  225,  an  indictment  against  a  bank- 
rupt for  any  offence  against  the  bankrupt  laws  must  have  stated  all  the 
ingredients  which  make  up  the  bankruptcy.     [Cockburn,  G.  J. — Other- 
wise  the  offence  charged  would  not  appear  to  have  been  committed. 
Blackburn,  J. — And  a  conclusion  of  law  would  be  alleged.]    Where 
a  tribunal  exercises  special  jurisdiction,  the  ground  of  its  authority 
should  be  shown  on  the  face  of  the  proceedings :  Rex  v.  Forsyth,  2 
Leach  C.  C.  826 ;  Rex  v.  Eraser,  1  Idoo.  C.  C.  407 ;  Reg.  v.  Whiley, 
2  Id.  186 ;  Case  of  ^neas  Macdonald,  Foster  Grown  Law  59.    [CocK- 
BURN,  C.  J. — The  case  of  iBneas  Macdonald  was  before  a  tribunal  hav- 
ing  special  jurisdiction.     The  grand  jury  were  sworn  solely  under  that 
commission,  bnd  the  caption  would  so  state.     Mbllor,  J. — Here  tho 
Airectioa  of  the  Judge  or  of  the  Attorney  or  Solicitor  General  does  nof 
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S>e  the  grand  jury  jarisdiotion.]  In  Reg,  v.  Faidge,  1  Leigh  &;  Cava 
.  G.  390,  where  the  requirements  of  stat.  22  &  23  Vict.  c.  17,  bad 
been  complied  with  in  respect  of  one  only  of  two  counts  in  an  indict* 
ment  for  obtaining  money  by  false  pretences  on  two  several  occasions, 
and  the  prisoner  having  refused  to  plead,  a  verdict  of  not  guilty  wafl 
entered  by  direction  of  the  Court,  and  the  prisoner  was  convicted  upon 
each,  the  Judges  upon  a  case  reserved  held  that  the  second  count  ought 
to  have  been  quashed.  In  Hollis  v.  Marshall,  2  H.  &  N.  755,  which 
was  a  qui  tam  action  to  recover  a  penalty  from  the  defendant  as  a  Com- 
missioner under  a  local  Act  for  acting  as  such  without  a  qualification, 
contrary  to  sect.  15  of  The  Commissioners  Clauses  Act,  1847,  10  &  11 
Vict.  c.  16,  which  was  incorporated  in  the  local  Act;  that  Act  also 
^incorporated  sect.  133  of  The  Public  Health  Act,  1848,  11  &  r*fyiq 
12  Vict.  c.  63,  which  provides  that  no  proceedings  for  the  recovery  ■- 
of  any  penalty  shall  be  had  or  taken  by  any  person  other  than  by  a 
party  grieved,  or  the  Local  Board  of  Health  in  whose  district  the  offence 
was  committed,  and  without  the  consent,  in  writing,  of  the  Attorney- 
General  first  had  and  bbtained ;  it  was  held  that,  the  plaintiff  not  being 
a  party  grieved,  the  declaration  was  bad  in  arrest  of  judgment  for  not 
alleging" that  the  consent  of  the  Attorney  or  Solicitor  General,  &c.,  had 
been  obtained.  [Blackburn,  J. — There  the  same  Act  which  gave  the 
action  for  the  penalty  also  imposed  a  condition  upon  it.  Where  there 
is  general  jurisdiction  to  try,  and  a  qualification  is  placed  upon  it  by 
statute,  the  party  who  seeks  to  take  advantage  of  the  qualification  or 
exception  must  show  it :  S  to  well  v.  Lord  Zouche,  Plowd.  353,  376,  per 
Dyer,  C.  J.]  The  protection  intended  to  be  given  by  stat.  22  &  23 
Vict.  c.  17,  against  vexatious  indictments  will  be  lost  if  it  be  not  neces- 
sary to  aver  that  the  conditions  have  been  fulfilled.  Unless  it  be  averred 
on  the  record  that  the  direction  or  consent  of  a  Judge  or  of  the  Attor- 
ney or  Solicitor  General  has  been  given,  the  defendant  would  have  no 
opportunity  of  inquiring  into  or  litigating  the  fact,  and  the  Judge  at 
the  trial  would  have  no  power  to  try  it ;  and  if  it  be  falsely  averred,  the 
prosecutor  or  person  promoting  the  indictment  would  be  indictable  for 
perjury.  [Blackburn,  J. — There  is  a  practical  inconvenience  in  pro- 
ducing the  direction  or  consent  of  the  Judge  or  of  the  Attorney  or 
Solicitor  General  at  the  trial,  as  it  would  prejudice  the  case  against  the 
defendant.  In  the  case  of  a  criminal  information  filed  with  the  clerk 
of  the  Crown  Office  the  *leave  of  the  Court  which,  by  stat.  4  &  r*543 
5  W.  &  M.  c.  18,  s.  2,  must  have  been  obtained,  is  never  stated  ■- 
in  the  information.  If  it  were  stated,  how  could  the  Court  of  Error  or 
the  House  of  Lords  try  whether  it  had  been  given  ?]  In  that  case  the 
Court  itself  makes  the  order  for  filing  the  information,  [Crompton, 
J. — But  the  Judge  who  tries  the  information  does  not  see  the  order.] 
The  enactment  in  stat.  4  &  5  W.  &  M.  c.  18,  s.  2,  is  only  a  direction  to 
the  oflScer  of  the  Court.  Stat.  22  &  23  Vict.  c.  17,  s.  1,  enacts  that 
no  bill  of  indictment  for  any  of  the  offences  specified  shall  be  presented 
to  or  found  by  the  grand  jury,  unless  certain  conditions  are  fulfilled. 
[Blackburn,  J. — The  words  of  stat.  4  &  5  W.  &  M.  c.  18,  s.  2,  are  to 
the  same  effect, — the  clerk  of  the  Crown  ^^  shall  not,  without  express 
order  to  be  given  by  the  said  Court  in  open  Court,  exhibit,  receive,  or 
file  any  information  for  any  of  the  causes  aforesaid.'*  Crompton,  J.^ 
Does  the  clerk  of  indictments  sign  every  bill  which  goes  before  the 
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grand  jury  ?]  On  the  Welsh  oiroait  he  does ;  bnt  in  the  Central  Crimi- 
nal Court  he  does  not,  nor  in  Surrey ;  and  the  practice  on  other  circuits 
varies.  [Blackburn,  J. — Every  bill  passes  through  his  hands.  Cromp- 
TON,  J. — Though  it  may  be  engrossed  by  a  private  prosecutor.  He  also 
has  the  committals  by  die  magistrates ;  so  that  he  has  always  the  mate- 
rials which  would  enable  him  to  stop  the  bill  going  before  the  grand 
jury.]  He  caunot  entertain  or  determine  the  question  whether  the  con- 
ditions have  been  fulfilled ;  and  he  has  no  power  to  administer  an  oath. 
The  only  remedy  for  defendants  will  be  to  bring  a  writ  of  error  on  the 
chance  that  the  conditions  have  not  been  complied  with ;  whereas  the 
object  of  the  statute  was  to  restrain  vexatious  indictments,  and  the 
^KAri  accused  is  not  informed  of  *that  which  alone  justifies  an  indict- 
^  ment  by  which  his  liberty  may  be  restrained. 

Secondly.  As  to  the  errors  in  fact.  First.  There  was  no  authority 
for  preferring  the  first  indictment.  The  direction  of  the  Solicitor- 
General  is  an  authority  only  for  an  indictment  charging  the  three 
defendants  with  a  conspiracy  in  which  Coombs  was  a  co-conspirator. 
Secondly.  There  were  no  recognisances  relating'  to  the  indictment  on 
which  the  three  defendants  were  convicted.  Those  which  were  entered 
into  related  to  an  indictment  against  the  three  defendants  only,  and  the 
persons  being  different  the  prosecution  is  different.  Thirdly.  Though 
the  recognisances  of  the  prosecutors  were  complied  with  in  respect  of 
preferring  a  bill,  they  were  not  in  respect  of  giving  evidence  on  the 
second  indictment.  The  recognisances  of  the  defendants  were  exhausted 
when  they  surrendered  in  September.  Looking  at  the  assignment  of 
error  and  joinder,  it  is  clear  that  the  parties  reacknowledged  the  recog- 
nisances and  that  they  were  not  respited.  [Crompton,  J. — The  defend- 
ants might  remain  in  custody  if  they  please.  We  must  take  it  that  the 
recognisances  were  respited  by  the  Court  without  fresh  recognisances 
being  entered  into.]  Lastly.  The  recognisances  of  the  prosecutors  to 
prefer  a  bill  were  complied  with  by  preferring  a  bill  at  the  Session  in 
September,  and  therefore  were  exhausted.  The  Court  enlarged  the 
recognisances,  but  without  the  consent  of  the  defendants. 

The  Solicitar' General,  for  the  prosecution. — ^First.     As  to  the  error 
in  law.     It  is  not  necessary  that  the  performance  of  the' conditions  pre- 
scribed in  Stat.  22  k  23  Vict.  c.  17,  s.  1,  should  be  stated  on  the  record. 
^5451  '^^^  ^provision  in  that  statute  is  the  same  as  that  in  stat.  4  &  5 
-I  W.  &  M.  c.  18,  and  in  informations  under  the  latter  the  order 
of  the  Court  has  never  been  stated.     In  Paley  on  Convictions,  4th  ed., 
p.  195,  the  rule  is  laid  down  thus,  ^^  Where  the  enacting  clause  of  a 
statute  constitutes  an  act  to  be  an  offence  under  certain  circumstances 
and  not  under  others,  then  as  the  act  is  an  offence  only  9ub  modo,  the 
particular  exceptions  must  be  expressly  specified  and  negatived,  bat 
where  a  statute  constitutes  an  act  to  be  an  offence  generally,  and  in  a 
subsequent  clause  makes  a  proviso  or  exception  in  favour  of  particular 
cases  or  in  the  same  clause,  but  not  in  the  enacting  part  of  it,  by  words 
of  reference  or  otherwise  makes  such  proviso  or  exception,  there  the 
proviso  is  matter  of  defence  or  excuse,  which  need  not  be  noticed  in  the 
information."     This  rule  distinguishes  the  cases  cited  on  the  other  side 
from  the  present.     Moreover,  the  objection  is  not  ground  of  error.    The 
proper  course  is  to  make  it  the  ground  of  an  application  to  quash  the 
indictment  or  for  a  certiorari*     A  writ  of  error  lies  only  where  the 
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matter  objected  to  appears  on  the  record,     [He  referred  to  Mansell  v. 
The  Qaeen,  8  E.  &  B.  54  (E.  C.  L.  R.  yol.  92).] 

Secondly.  As  to  the  errors  in  fact.  The  recognisances  were  respited 
in  the  usual  and  proper  manner.  [Grompton,  J. — In  Beg.  v.  Lord 
Dmmmond,  11  Mod.  200,  the  defendant  stood  bound  by  recognisance 
to  appear  here  the  first  day  of  Hilary  Term ;  and  upon  an  application 
that  his  recognisance  might  be  discharged  on  the  ground  that  his  non- 
appearance was  excused  by  reason  of  sickness,  the  Attorney-General 
consenting  ^thereto,  Lord  Holt  said,  notwithstanding  such  con-  r^tiAa 
Bent  the  Court  could  not  discharge  the  recognisance,  but  they  ^ 
could  respite  it  until  the  next  term,  which  was  done  accordingly.  CocK- 
BUBN,  C.  J. — In  Burn  Just,  by  Chitty,  "  Recognisance,"  vol.  5,  p.  691-2, 
it  is  said,  ^^  The  Court  before  which  a  man  is  bound  by  his  recognisance 
to  appear,  may  respite  that  recognisance  until  another  time,  upon  his 
application,  if,  under  the  circumstances,  they  think  it  right  to  do  so," 
citing  Reg.  v.  Lord  Drummond.  "  And  in  that  case  he  will  be  bound  to 
appear  at  such  enlarged  time.  But  they  will  not  discharge  it,  or  allow 
it  to  be  withdrawn,  unless  they  are  satisfied  that  the  condition  of  it  has 
been  substantially  complied  with."]  The  requirements  of  stat.  22  &  28 
Yict.  17,  s.  1,  have  been  complied  with:  the  prosecutors  have  been 
bound  over  to  prosecute,  and  the  witnesses  have  also  been  bound  over 
to  appear  and  give  evidence :  it  is  sufficient  that  the  prosecutor  has  been 
once  bound  over  so  long  aa  the  offence  charged  is  the  same.  Here  the 
offence  is  the  same,  though  Coombs  has  been  included  in  the  indictment 
in  addition  to  the  plaintiffs  in  error.  An  indictment  for  conspiracy, 
whether  among  three  or  four  persons,  is  equally  within  the  purview  of 
the  recognisances,  the  condition  of  which  is  to  answer  such  indictment 
as  may  be  found  against  these  persons.  On  the  trial  of  an  indictment 
for  conspiracy  some  defendants  may  be  convicted  and  others  acquitted : 
0*Connell  v.  The  Queen,  11  CI.  k  F.  155,  237.  If  they  had  been  tried 
and  acquitted  upon  the  first  indictment  they  might  plead  autrefois  acquit 
to  the  second.  In  Arch.  ♦Crim.  Plead.  16th  ed.,  by  Welsby,  r*c4ir 
p.  120,  it  is  said,  ^'  The  true  test  by  which  the  question,  whether  ^ 
such  a  plea  is  a  sufficient  bar  in  any  particular  case,  may  be  tried  is, 
whether  the  evidence  necessary  to  support  the  second  indictment  would 
have  been  sufficient  to  procure  a  legal  conviction  upon  the  first."  The 
presenting  of  the  bill  on  which  the  prosecutors  did  not  proceed  did  not 
exhaust  the  recognisances :  though  a  nolle  prosequi  be  entered  or  an 
indictment  be  quashed,  a  second  may  be  preferred,  if  in  accordance  with 
the  terms  of  the  recognisance. 

Q^jfard,  in  reply.— In  Reg.  v.  Heane,  4  B.  &;  S.  947  (E.  C.  L.  R. 
vol.  116),  though  the  Court  refused  to  quash  the  indictment,  it  was  said 
that  there  would  be  a  remedy  for  the  defendant  on  a  writ  of  error. 
[Blackburn,  J. — We  said  that  we  would  not  quash  the  indictment  b^ 
cause,  it  being  discretionary  with  the  Court,  the  doubt  was  whether  the 
indictment,  which  was  under  stat.  24  k  25  Vict.  c.  115,  s.  97,  was  an 
indictment  for  perjury  within  the  purview  of  stat.  22  &;  23  Vict.  c.  17.] 
8tat.  22  ft  28  Vict.  c.  17,  is  general,  and  deprives  the  grand  jury  of 
jurisdiction  unless  the  conditions  prescribed  by  it  have  been  complied 
with.  Also  this  indictment  is  not  within  the  ambit  of  the  recognisanceSi 
for  the  defendants,  if  tried  on  the  first  indictment,  never  would  have 
beoi  in  peril  on  this  charge.    [Cockbubn,  C.  J. — Suppose  a  prosecutor 


647  KNOWDEN  v.  THE  QUEEN.    T.  T.  1864. 

« 

prefers  two  indictments  instead  of  one :  or  suppose  the  first  indictment 

}[uashed  for  informality,  there  is  nothing  to  prevent  the  prosecutor  pre* 
ierriog  another.  Blackburn,  J. — Nor  is  it  necessary  to  quash  one 
indictment  before  another  is  preferred.  Would  the  forfeiture  of 
^- .Q^  ^recognisances  put  an  end  to  the  right  of  the  prosecutor  to  pre* 
-I  fer  another  indictment  ?  Ttie  argument  would  come  to  this,  that 
if  a  prisoner  was  committed  to  custody  and  escaped  there  would  be  no 
power  to  proceed  against  him  because  he  was  not  in  custody.]  It  might 
not  be  competent  to  him  to  set  up  his  wilful  act.  [Blackbubn,  J. — The 
words  of  Stat.  22  &  23  Vict.  c.  17,  s.  1,  are,  ^^  unless  the  person  accused 
has  been  committed  to  or  detained  in  custody."  You  alter  the  past  tense 
into  the  present,  and  make  the  condition  to  be  '^  unless  the  person 
accused  has  been  committed  to  or  is  detained  in  custody,"  in  order  to 
produce  an  effect  which  the  Legislature  never  intended.  If  the  charge 
is  got  rid  of  by  an  acquittal,  that  is  another  matter.]     The  case  of  a 

frisoner  escaping  Was  probably  not  contemplated  by  the  Legislature. 
He  referred  to  sect.  2  of  stat.  22  k  28  Vict.  c.  17.] 

CocKBURN,  C.  J. — The  judgment  must  be  affirmed.     The  first  and 
principal  question  is,  whether  the  conditions  required  by  stat.  22  &  23 
Vict.  c.  17,  s.  1,  as  preliminaries  to  the  presenting  and  finding  indict- 
ments for  the  offences  specified  in  that  statute,  must  appear  on  the  face 
of  the  record  to  have  been  complied  with.     I  am  of  opinion  that  it  is 
not  necessary.     The  rule  that  every  preliminary  necessary  to  give  jaris* 
diction  must  appear  on  the  face  of  the  record,  is  subject  to  the  qualifica- 
tion pointed  out  by  my  brother  Blackburn  during  the  argument.    Here 
the  general  jurisdiction  of  the  grand  jury  to  find  a  bill  for  the  specified 
offences  remaining  as  at  common  law,  the  statute  only  says,  that  before 
that  jurisdiction  is  exercised  certain  conditions  must  be  complied  with : 
*'^4Q1  ^  ^^^^  ^  ^^^  ^  Aone  the  grand  *jury  are  seised  of  the  subject- 
-'  matter,  and  an  indictment  which  sets  forth  the  offence  as  at 
common  law  is  sufficient.     It  would  be  very  inconvenient  that  proof  of 
the  proper  recognisances  having  been  entered  into,  and  of  the  consent 
of  a  Judge  or  of  the  Attorney  or  Solicitor  General  having  been  ob- 
tained, should  be  given  before  the  petty  jury ;  and  if  they  were  stated 
on  the  record  they  might  be  traversed  and  must  be  proved.     That  can- 
not have  been  the  intention  of  the  Legislature;  though,  before  thd 
grand  jury  find  a  true  bill,  there  ought  to  be  enough  to  satisfy  them  that 
the  conditions  required  by  the  statute  have  been  complied  with,  and 
practically  this  will  be  done  by  the  clerk  of  indictments,  who,  before  he 
lays  the  indictment  before  them,  would  require  the  direction  of  the 
Judge  or  the  Attorney  or  Solicitor  General  to  be  produced.     It  does 
not  appear  to  me  that  any  practical  inconvenience  will  result  from  hold- 
ing this  to  be  so ;  for  the  accused  must  know  how  the  fact  stands  with 
regard  to  himself,  whether  he  has  been  bound  over  to  appear  or  not; 
and  he  must  also  be  aware  whether  the  prosecutor  has  been  bound  over  to 
prosecute,  for  the  binding  over  must  have  occurred  in  his  presence.   And 
if  there  is  any  doubt  whether  a  direction  has  been  obtained  from  a  Judge, 
or  from  the  Attorney  or  Solicitor  General,  the  fact  may  be  ascertained 
from  the  clerk  of  indictments.     There  can  be  no  doubt  that  if  a  prose- 
cution has  been  improperly  instituted,  and  a  deception  has  been  prac- 
tised on  the  officer  of  the  Court  or  on  the  grand  jury,  redress  could  be 
obtained  in  some  shape  by  the  party  improperly  subjected  to  proseott: 
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tioD ;  whether  it  would  be  by  appeal  to  the  discretion  of  the  Court,  or 
bj  application  to  the  Judge  to  quash  the  indictment,  or,  where  know- 
ledge of  *the  omission  comes  to  the  accused  at  a  later  stage,  by  r^cce/) 
writ  of  error  alleging  error  in  fact,  it  is  not  necessary  to  decide.   ^ 

As  to  the  minor  points  upon  the  assignment  of  errors  in  fact.  First. 
It  is  said  that  this  is  not  the  same  prosecution  as  that  in  which  the  recog- 
nisances were  entered  into,  because  the  three  plaintiffs  in  error  were 
bound  over  to  appear  on  a  charge  of  conspiracy  between  themselves, 
whereas  an  indictment  has  been  preferred  against  them  for  a  conspiracy 
among  four ;  but  in  substance  it  is  the  same,  for  the  corpus  delicti  is 
the  conspiracy,  and  the  only  variation  in  the  second  indictment  is  that 
a  fourth  person  is  charged  to  be  one  of  the  co-conspirators ;  and  one  or 
more  of  several  co-conspirators  may  be  convicted,  though  the  others  are 
acquitted.  Therefore  the  recognisances  apply  to  the  second  indictment, 
and  the  statute  is  satisfied. 

It  is  said,  further,  that  the  recognisances  were  not  in  existence  when 
the  second  indictment  was  preferred.  As  to  this,  first,  it  is  questioner 
ble  whether  the  recognisances  were  not  still  in  existence,  although  the 
prosecutors  did  not  appear  and  prosecute,  nor  the  defendants  appear  and 
take  their  trial  according  to  the  exigency  of  the  condition,  for  it  was  rea- 
sonable and  for  the  benefit  of  all  parties,  the  defendants  not  less  than  the 
prosecutors,  that  the  recognisances  should  be  respited  until  the  next 
Session  of  the  Central  Criminal  Court,  when  the  defendants  did  appear 
and  take  their  trial ;  and  I  doubt  whether  this  did  not  keep  alive  the 
recognisances  so  as  to  satisfy  the  requirements  of  the  statute  with  refer- 
ence to  the  indictment  at  that  Session.  But,  secondly,  whether  that  be 
80  or  not,  inasmuch  as  the  prosecutors  were  bound  over  to  prosecute  and 
the  defendants  to  appear,  *the  condition  of  the  statute  is  satis-  r^cee-i 
fied  so  long  as  the  offence  to  which  the  recognisances  refer  is  ^ 
the  same  as  that  on  which  the  defendants  are  tried.  The  words  of  sect. 
1  are  large  enough  to  receive  this  construction ;  and  the  object  of  pro- 
tecting persons  against  vexatious  indictments  for  the  offences  specified 
in  it  is  attained  as  soon  as  a  magistrate  has  bound  over  the  prosecutor 
to  appear  and  prosecute,  or  an  order  of  a  Judge  or  of  the  Attorney  or 
Solicitor  General  to  prefer  an  indictment  has  been  given.  The  other 
construction  would  afford  a  chance  of  escape  to  persons  who  ought  to 
be  put  on  their  trial. 

t  Ckompton,  J. — I  am  also  of  opinion  that,  according  to  the  right 
construction  of  stat.  22  &  23  Vict.  c.  17,  s.  1,  it  is  not  necessary  that  it 
Bhould  be  averred  in  the  indictment  that  the  preliminaries  required  by 
the  statute  have  been  complied  with,  nor  ought  such  an  averment  to  be 
placed  on  the  record.  In  the  cases  within  the  statute  the  grand  jury 
nave  a  general  jurisdiction  to  find  a  true  bill,  and  the  provision  in  sect. 
1  is  a  restraint  on  that  jurisdiction,  as  it  amounts  to  a  direction  to  the 
officer  that  he  is  not  to  lay  before  them  a  bill  of  indictment,  and  that 
they  are  not  to  find  it  unless  certain  preliminaries  have  taken  place.  It 
is  not  like  an  Act  of  Parliament  which  imposes  a  penalty,  and  at  the 
same  time  restrains  proceedings  for  it ;  there  the  penalty  does  not  belong 
to  the  plaintiff  unless  the  conditions  annexed  by  the  statute  have  beea 
fulfilled.  The  practice  under  stat.  4  &  5  W.  &  M.  c.  18,  s.  2,  referred 
to  by  my  brother  Blackburn,  is  in  point.  Soon  after  the  Revolution 
the  power  of  filing  criminal  informations  was  much  abused ;  and  that 
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*5521  ^^^^^^^'  P^^ssed  to  check  those  abuses,  enacted  in  positive  ^terms 
-■  that  the  Clerk  of  the  Crown  Office  should  not  receive  or  file  an 
information  at  the  instance  of  a  private  person  without  express  order 
given  by  the  Court  in  open  Court.  The  Clerk  of  the  Crown  was  thus 
placed  much  in  the  same  position  as  the  grand  jurv  under  stat.  22  k  23 
Vict.  c.  17.  Since  stat.  4  &  5  W.  &  M.  c.  18,  it  nas  never  been  stated 
in  a  criminal  information  that  it  was  filed  by  the  order  of  the  Court; 
that  order  would  indeed  be  more  notorious  than  the  direction  of  a  Jodge 
or  of  the  Attorney  or  Solicitor  General ;  but,  as  the  Lord  Chief  Justice 
said,  a  defendant  would  know  whether  either  of  those  conditions  had 
been  performed.  Practically  there  will  be  no  difficulty  in  carrying  oat 
the  provision  of  this  statute.  The  clerk  of  indictments  receives  everj 
committal  by  the  justices,  and  where  there  has  been  no  committal  he 
would  have  the  direction  of  a  Judge  or  of  the  Attorney  or  Solicitor 
General  for  the  indictment.  And  the  statute  is  no  more  than  a  direc- 
tion to  him  not  to  allow  a  bill  to  be  laid  before  the  grand  jury  unless 
the  conditions  have  been  fulfilled.  It  would  be  very  inconvenient  .if,  in 
the  case  of  every  indictment  for  obtaining  money  by  false  pretences, 
which  is  a  most  common  case,  and  very  near  a  felony,  it  was  necessary 
that  the  performance  of  the  conditions  should  be  averred  on  the  face  of 
the  record  and  proved  at  the  trial.  It  would  be  almost  ridiculous  to 
bring  down  a  witness  from  London  in  every  case  within  the  statute  to 
prove  the  signature  of  the  Judge  or  of  the  Attorney  or  Solicitor  General 
to  the  direction  for  preferring  the  indictment.  The  effect  of  an  omission 
to  comply  with  the  statute  may  be  doubtful.  The  question  arose  in  the 
case  of  an  indictment  tried  before  me  at  Monmouth,  containing  one 
^^^n-1  count  with  regard  to  which  the  present  ^objection  was  taken ;  I 
•^  thought  that  the  Judge  might  quash  an  indictment  open  to  such 
an  objection,  and  I  quashed  that  count ;  and  though  a  writ  of  error  was 
threatened  it  was  not  brought.  It  is  not  necessary  to  determine  what 
the  exact  remedy  is  if  the  conditions  have  not  been  performed — whether 
by  plea  to  the  jurisdiction,  or  writ  of  error,  or  by  way  of  defence  to  the 
indictment,  so  that  the  jury  ought  to  acquit.  But  I  think  that  the  Judge 
ought  to  quash  the  indictment  if  the  fact  of  omission  to  comply  with  the 
conditions  in  the  statute  is  brought  to  his  knowledge ;  but  if  the  defend- 
ant is  found  guilty  no  great  harm  is  done. 

Then  it  is  said  that  a  writ  of  error  in  fact  lies,  on  the  grounds  that  no 
direction  of  a  Judge  or  of  the  Attorney  or  Solicitor  General  for  prefer- 
ring this  indictment  was  given,  and  that  recognisances  were  not  entered 
into  with  reference  to  it.  But  I  am  of  opinion  that  the  statute  has  been 
sufficiently  complied  with  in  both  branches.  I  cannot  think  the  statute 
intends  that  the  offence  should  be  specifically  set  out  in  the  recognisances. 
No  inconvenience  will  ensue  here,  for  when  a  person  is  brought  before  a 
magistrate  he  knows  whether  the  other  party  has  been  bound  over  to 
prosecute,  and  if  not  there  must  be  the  direction  of  a  Judge  or  of  the 
Attorney  or  Solicitor  General  for  preferring  an  indictment. 

Next,  it  is  clear  that  in  the  present  case  the  prosecutors  have  been 
bound  over  to  give  evidence  of  an  offence  which  is  conspiracy  to  cheat 
and  defraud,  and  the  plaintiffs  in  error  have  been  bound  over  to  meet 
that  charge,  and  the  offence  charged  in  this  indictment  is  the  same,  and 
the  prosecution  in  effect  the  same,  though  the  trial  went  over  to  the 
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next  Session.  If  llie  ^prosecutors  do  not  appear  and  the  Judge  r^iKU 
enlarges  the  recognisances  the  prosecution  remains,  and  the  ^ 
defendants  will  be  in  the  same  position  at  the  next  Session.  Though 
the  prosecution  would  not  be  the  same  if  the  offence  charged  was  changed. 
Also  if  the  recognisances  are  discharged  the  prosecution  would  not  be 
the  same ;  but  if  the  trial  is  onl j  put  off  and  the  recognisances  respited 
it  is  the  same.  If  the  accused  do  not  appear,  a  warrant  would  so 
to  bring  him  in,  and  the  trial  would  be  on  the  recognisances  for  the 
same  offence.  The  only  difficulty  would  be  if  one  indictment  were  pre- 
sented and  afterwards  another  before  the  same  Court,  but  the  Court 
would  dispose  of  that  by  directing  an  acquittal  upon  ond.  In  an  indict- 
ment  for  conspiracy  it  is  common  to  charge  that  the  defendant  quibus- 
dam  aliis,  naming  them,  conspired  to  do  the  act ;  but  the  prosecutor  is 
not  tied  down  to  prove  that  all  the  persons  named  were  co-conspirators. 
If  so,  any  other  specified  person  may  be  put  in  the  indictment ;  and  con- 
sequently the  putting  in  a  fourth  defendant  does  not  vary  or  discharge 
the  recognisances. 

I  am  of  opinion  that  the  recognisances,  either  one  or  both,  were  rightly 
continued  and  are  now  in  existence,  and  that  the  conditions  required  by 
the  statute  have  been  fulfilled. 

Blackburn,  J. — Stat.  22  k  28  Vict.  c.  17,  s.  1,  has  not  changed  the 
essentials  in  the  offence  charged  or  the  tribunal  which  is  to  try  it,  but 
has  introduced  by  proviso  a  limitation  on  the  general  autho**ity  of  the 
grand  jury,  viz.,  that  before  a  bill  is  presented  to  or  found  by  them  cer- 
tain preliminaries  shall  be  compli<id  with.     And  the  question  is  whether 
it  should  be  averred  in  the  indictment  that  these  preliminaries  have 
been  complied  with,  *and  should  be  left  to  the  petty  jury  as  a  rutticfi 
question  of  fact.     Whatever  is  part  of  the  offence  must  be  found   '- 
by  the  petty  jury,  and  what  is  matter  of  title  is  to  be  found  by  the 
grand  jury.     But  this  is  only  a  restriction  put  on  the  general  jurisdic- 
tion of  the  grand  jury  to  find  the  bill,  and  is  precisely  the  same  as  the 
restriction  put  on  the  filing  of  informations  by  stat.  4  £  5  W.  &  M.  c.  18, 
s.  2,  that  the  prosecutor  must  obtain  the  leave  of  the  Court  in  open  Court 
to  file  it.     The  pleading  in  a  criminal  information  since  that  statute  has 
always  been  as  it  was  before  it,  and  the  practice  also  has  been  to  try  the 
information  as  at  common  law.     It  is  the  same  under  stat.  22  &  23  Vict, 
c.  18,  therefore  the  first  ground  of  error  fails.     It  may  happen  that  in 
some  cases  the  preliminaries  have  not  been  complied  with,  although  the 
bill  has  been  presented  and  found,  or  some  counts  may  have  been  inad- 
vertently inserted  in  the  indictment,  and  then  the  far  more  convenient 
course  would  be  that  the  defendant,  on  discovering  that  the  statute  has 
not  been  complied  with,  and,  as  has  been  pointed  out,  he  cannot  be  in 
ignorance  of  the  omission,  should  apply  to  the  Court,  and  the  Court  will 
quash  the  whole  of  the  indictment,  or  those  counts  with  respect  to  which 
uie  preliminaries  have  not  been  complied  with,  which  was  the  course 
adopted  by  my  brother  Crompton  at  Monmouth.     It  is  possible  that 
some  doubt  might  arise  whether  the  offence  charged  was  within  the  sta- 
tute, as  in  Reg.  v.  Heane,  4  B.  &  S.  947  (E.  U.  L.  R.  vol.  116),  and 
one  Court,  holding  that  it  was  not,  might  refuse  to  quash  the  indictment 
or  strike  out  the  counts,  and  the  prisoner  might  wish  to  question  that 
decision  in  another  Court.    Perhaps  he  might  plead  to  the  jurisdiction^ 
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^5561  ^^'  ^^  "^^  ^'^  ^^^  know  *of  the  omission  to  comply  with  the  sta- 
-■  tute  in  time  to  plead,  he  might  perhaps  bring  error  in  fact.  Bat 
it  is  not  necessary  to  decide  that  point  in  the  present  case,  for  I  agree 
with  the  Lord  Chief  Justice  and  my  brother  Grompton  that  the  condi- 
tions imposed  by  the  statute  have  been  fulfilled. 

The  other  condition  is,  that  the  person  accused  should  be  bound  by 
recognisance  to  appear  to  answer  to  an  indictment  to  be  preferred  against 
him  for  such  offence :  the  facts  being  that  the  prisoners  were  brought 
before  the  magistrate  and  bound  over  to  answer  a  charge  of  conspiracy 
to  defraud.  This  condition  has  been  literally  fulfilled,  and  the  spirit  of 
the  Act  has  been  complied  with ;  for  its  object,  as  stated  by  the  Lord 
Chief  Justice,  has  been  attained.  The  second  bill  of  indictment,  if 
properly  preferred,  would  not  put  an  end  to  the  recognisances ;  as  they 
were  substantially  for  the  same  offence  as  that  for  which  the  defendants 
were  tried.  The  adding  a  fourth  defendant  in  the  indictment  does  not 
vary  the  substantiality  of  the  charge. 

Sheb,  J. — The  Legislature,  in  passing  stat.  22  &  23  Vict.  c.  18,  must 
be  taken  to  have  had  notice  of  the  mode  of  preferring  indictments,  and 
that  they  pass  through  the  hands  of  the  ofiicer  of  the  Court ;  therefore 
when  they  use  the  words  *^  no  bill  of  indictment  shall  be  presented  to  or 
found  by  the  grand  jury,"  &;c.,  they  intended  nothing  more  than  a 
direction  to  that  officer  4;o  take  care  that  no  indictment  containing  the 
specified  charges  shall  come  before  the  grand  jury  unless  the  conditions 
have  been  complied  with.  They  had  in  view  the  provisions  in  stat.  4  k 
5  W.  &  M.  c.  18,  which  recites,  in  sect.  1,  that  ''  divers  malicious  and 
*')^71  <^0"^6^^io^s  '^'persons  have  more  of  late  than  in  times  past  pro- 
^  cured  to  be  exhibited  and  prosecuted,  informations  in  their  Ma- 
jesties* Court  of  King's  Bench  at  Westminster,  against  persons  in  all 
the  counties  of  England,  for  trespasses,  batteries,  and  other  misdemean- 
ors, and  after  the  parties  so  informed  against  have  appeared  to  such  in- 
formations, and  pleaded  to  issue,  the  informers  do  very  seldom  proceed 
any  further,  whereby  the  persons  so  informed  against  are  put  to  great 
charges  in  their  defence:'*  and  enacts,  in  sect.  2,  that  for  the  future 
^*  the  clerk  of  the  Crown  in  the  Court  of  King's  Bench  shall  not,  with- 
out express  order  to  be  given  by  the  said  Court  in  open  Court,  exhibit, 
receive,  or  file  any  information  for  any  of  the  causes  aforesaid."  That 
statute  was  passed  for  the  prevention  of  certain  evils  which  then  existed 
in  this  Court.  The  question  then  arises,  what  is  to  be  done  if  by  inad- 
vertence a  bill  is  presented  to  and  found  by  the  grand  jury  without  the 
conditions  having  been  complied  with  ?  The  result  would  be  that,  ^hen 
the  fact  came  to  the  knowledge  of  the  Court,  such  an  indictment  would 
be  treated  as  a  nullity,  which  would  be  the  same  as  quashing  it.  So  an 
information  which  the  Master  of  the  Crown  Office  had  filed  without  the 
order  of  the  Court  was  treated  as  void. 

As  to  the  errors  in  fact.  The  first  objection  is,  that  the  plaintiffs  in 
error  have  been  indicted  and  convicted  for  an  offence  in  respect  of  which 
they  had  not  entered  into  recognisances.  But  the  question  is,  not  whe- 
ther the  indictment  is  the  same,  but  whether  the  offence  with  which  thej 
are  charged  is  the  same  as  that  which  they  entered  into  recognisances  to 
appear  and  plead  to, — the  condition  of  the  recognisances  being  to  appear 
*5581  ^"'^  ple&d  to  such  indictment  as  might  be  found  against  them 
J  *^*'  for  or  in  respect  of  the  charge  aforesaid,"  which  was  a  con- 
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spiracj  to  defraud.  The  indictment  preferred  aeainst  them,  instead  of 
coarging  them  alone,  added  a  fourth  defendant ;  but  the  only  difference 
is,  that  the  eyidence  offered  showed  that  a  fourth  joined  in  the  conspiracy. 
Mr.  Griffard  contended,  and  for  some  time  made  an  impression  on  me 
that  he  might  be  right,  that  the  statute  was  not  complied  with  unless  the 
prosecutor  was  under  recognisances  to  prosecute,  and  the  person  accused 
was  under  recognisances  to  answer  to  that  specific  indictment  at  the  time 
it  was  preferred  and  found :  but  that  is  not  the  meaning  of  the  Act. 
The  object  of  it  was  to  take  care  that  for  the  offences  mentioned  in  it 
no  person  shall  be  indicted  unless  a  magistrate  has  thought  it  right  that 
the  prosecutor  shall  be  bound  over  to  prosecute,  which  implies  that  the 
prosecutor  is  willing  to  enter  into  recognisances,  or  unless  the  person 
accused  has  been  committed  to  or  detained  in  custody,  or  has  been  bound 
by  recognisance  to  appear  to  answer  the  charge.  These  provisions  effect 
the  object  of  preventing  the  mischief  and  scandal  which  had  been  caused 
by  persons  going  before  the  grand  jury  behind  the  backs  of  others  and 
preferring  bills  against  them,  which,  though  entirely  ^oundless,  put 
them  to  great  expense  and  cau.sed  unhappiness  to  themselves  and  damage 
to  their  character.  It  is  enough  that  these  requisites  have  at  some  time 
been  complied  with.  Judgment  for  the  Crown. 


*The  LONDON  AND  NORTH  WESTERN  Railway  Com-  r^ggg 

?any,  Appellants,  The  Surveyor  for  the  Township  of  SKER-  '- 
'ON,  Respondent.    June  11. 

Railways  Clauses  Consolidation  Ad,  1845,  S  S  9  Vict,  e.  20,  s.  46. — Railway  over 

road. — Approaches. — Repair, 

Under  sect.  46  of  the  Railways  Claases  Consolidatioii  Act,  1845,  8  A  9  Viet.  e.  20,  a  railway 
Company  who,  in  earrying  a  railway  over  a  highway  by  a  bridge,  lowered  the  level  of  the 
highway,  is  not  bound  to  keep  the  slope  of  the  road  in  repair  ai  being  part  of  the  approaches 
on  eaeh  side  of  the  bridge. 

Case  stated  by  justices  under  stat.  20  &  21  Vict.  c.  43. 

The  appellants  are  the  lessees  of  the  Lancaster  and  Carlisle  Railway, 
and  for  the  purposes  of  this  case  may  be  considered  as  The  Lancaster 
and  Carlisle  Railway  Company. 

On  the  12th  December,  1868,  the  appellants  were  summoned  under 
sects.  65  and  142  of  The  Railways  Clauses  Consolidation  Act,  1845,  8 
t  9  Vict.  c.  20,  before  the  justices  acting  for  the  Petty  Sewsional  Divi- 
sion of  Lonsdale  South  of  the  Sands,  in  the  county  of  Lancaster,  for 
the  non-repair  of  the  immediate  approaches  on  each  side  of  a  bridge 
constructed  by  the  appellants  for  the  purpose  of  carrying  their  railway 
over  a  public  highway  in  the  township  of  Skerton  leading  fron\  Lancaster 
to  Morecambe,  the  approaches  being  a  work  executed  in  the  construction 
of  the  railway.  Prior  to  the  construction  of  the  railway  the  highway 
was  repairable  and  repaired  by  the  respondents.     A  plan  which  accom- 

Cftnied  the  case  delineated  the  railway  and  the  approaches,  and  showed 
ow  the  bed  of  the  original  highway  was  altered  and  lowered  by  exca- 
Tation,  9  feet  deep  in  some  parts,  by  the  '^'appellants,  at  the  time  r#c/Lr| 
of  the  construction  of  the  railway  bridge,  for  the  purpose  of  ena-  ^ 
hling  the  public  to  pass  under  it.     It  was  not  shown  in  evidence  that 
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the  appellants  had  made  eood  the  damage  done  by  them  to  the  surface 
of  the  road,  or  to  the  road,  at  the  time  of  their  interference  with  it,  or 
that  the;  had  not  done  so.  The  respondents  have  never  since  repaired 
the  locus  in  quo,  neither  have  the  appellants.  The  railway  was  formed 
about  the  year  1850.  The  appellants  admitted  the  non-repair  of  the 
highway  under,  and  of  the  approaches  to,  the  bridge,  but  contested  their 
liability  to  keep  them  in  repair  after  their  works  had  been  finished. 
The  justices  made  an  order  for  the  Company  to  repair  the  approaches. 

The  original  Lancaster  and  Carlisle  Railway  was  authorized  by  an 
Act  of  Parliament,  7  &  8  Vict.  c.  xxxvii.,  intituled  *^  An  Act  for  making 
a  railway  frem  the  Lancaster  and  Preston  Junction  Railway  at  Lancaster 
to  or  near  to  the  city  of  Carlisle."  This  Act  received  the  Royal  assent 
on  the  6th  June,  1844,  and  by  sect.  271  it  is  enajoted,  ^*  with  respect  to 
the  crossing  of  roads,"  **  That  (except  as  herein  provided)  if  the  line  of 
the  railway  cross  any  turnpike  road  or  public  carriage  way  then  either 
such  turnpike  road  or  public  carriage  way  shall  be  carried  over  the 
railway,  or  the  railway  shall  be  carried  over  such  road,  by  means  of  a 
bridge  of  the  height  and  width  and  with  the  ascent  or  descent  by  this 
Act  in  that  behalf  provided ;  and  such  bridge  and  other  necessary  work 
connected  therewith  shall  be  executed  at  the  expense  of  the  Company.*' 

The  Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  received 
the  Royal  assent  on  the  8th  May,  1845.     By  sect.  1  it  is  enacted  ^^  That 

*5611  ^^^^  ^^^  ^^^^^  ^PP'j  ^^  *every  railway  which  shall  by  any  Act 
•J  which  shall  hereafter  be  passed  be  authorized  to  be  constructed, 
and  this  Act  shall  be  incorporated  with  such  Act ;  and  all  the  clauses 
and  provisions  of  this  Act,  save  so  far  as  they  shall  be  expressly  varied 
or  excepted  by  any  such  Act,  shall  apply  to  the  undertaking  authorized 
thereby,  so  far  as  the  same  shall  be  applicable  to  such  undertaking,  and 
shall,  as  well  as  the  clauses  and  provisions  of  every  other  Act  which 
shall  be  incorporated  with  such  Act,  form  part  of  such  Act,  and  be  con- 
strued together  therewith  as  forming  one  Act."  By  sect.  46,  ^^  With 
respect  to  the  crossing  of  roads,  or  other  interference  therewith,"  it  h 
enacted  ''  If  the  line  of  railway  cross  any  turnpike  road  or  public  high- 
way, then  (except  where  otherwise  provided  by  the  special  Act)  either 
such  road  shall  be  carried  over  the  railway,  or  the  railway  shall  be  car- 
ried over  such  road,  by  means  of  a  bridge,  of  the  height  and  width  and 
with  the  ascent  or  descent  by  this  or  the  special  Act  in  that  behalf  pro- 
vided ;  and  such  bridge,  with  the  immediate  approaches,  and  all  other 
necessary  works  connected  therewith,  shall  be  executed  and  at  all  times 
thereafter  maintained  at  the  expense  of  the  Company."  By  sect.  58, 
**  If  in  the  course  of  making  the  railway  the  Company  shall  use  or  inter- 
fere with  any  road  they  shall  from  time  to  time  make  good  all  damage 
done  by  them  to  such  road." 

In  the  same  session  of  Parliament  The  Lancaster  and  Carlisle  Com- 
pany obtained  an  Act,  8  &  9  Vict.  c.  Ixxxiii.,  intituled,  "An  Act  to 
enable  The  Lancaster  and  Carlisle  Railway  Company  to  alter  the  line 
of  such  railway,  and  to  make  a  branch  therefrom ;  and  for  other  par- 
poses  relating  thereto ;"  and  to  this  Act  the  Royal  assent  was  given  on 
*6621  ^^^  ^^®^  J"'y»  1845.  The  bridge  in  ^question,  and  a  con8ide^ 
-*  able  length  of  railway  on  each  side  of  it,  were  constructed  and 
the  highway  in  question  was  lowered  and  interfered  with  under  the 
provisions  of  the  last-mentioned  Act ;  and  by  sect.  1  it  is  enacted  "  that 
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$Xl  the  powers  to  take  lands,  and  all  other  the  powers,  authorities,  pro* 
visions,  directions,  penalties,  forfeitures,  payments,  exemptions,  reme- 
dies, regulations,  clauses,  matters,  and  things  contained  i|i  the  said 
recited  Act  (except  such  of  them  or  such  parts  thereof  respectively  as 
are  repugnant  to  this  Act,  or  as  are  by  this  Act  expressly  repealed, 
altered,  or  otherwise  provided  for)  shall  extend  and  be  construed  to  ex- 
tend to  this  Act,  and  shall  operate  and  be  in  force  in  respect  to  the 
objects  and  purposes  hereof,  as  fully  and  effectually,  to  all  intents  and 
purposes  whatsoever,  as  if  the  same  powers,  authorities,  provisions,  di- 
rections, penalties,  forfeitures,  payments,  exemptions,  remedies,  regula- 
tions, clauses,  matters,  and  things  were  repeated  and  re-enacted  in  this 
Act."  There  is  no  express  provision  in  this  Act  for  incorporating  The 
Railways  Glauses  Consolidation  Act,  1845 :  and  there  is  no  further  pro- 
vision in  this  Act  as  to  making  or  maintaining  roads  or  other  works. 

In  1859,  The  Lancaster  and  Carlisle  Railway  Company  obtained 
another  Act,  22  k  23  Vict.  c.  cxxiv.,  intituled  ^^  An  Act  for  authorizing 
The  Lancaster  and  Carlisle  Railway  Company  to  make  new  works,  and 
to  make  arrangements  with  other  Companies,  and  to  raise  further  funds; 
and  for  other  purposes."  By  sect.  2,  '^  The  Lands  Clauses  Consolidatioa 
Act,  1845,  and  The  Railways  Clauses  Consolidation  Act,  1845,  save  so 
far  as  any  of  the  clauses  and  provisions  thereof  respectively  are  ex- 
pressly excepted  or  varied  by  this  Act,  are  incorporated  with  this  Act." 

The  question  for  the  opinion  of  the  Court  was,  ^Whether  the  r^cgo 
appellants  are  bound  to  keep  in  repair  the  public  highway  in  ^ 
question  under  their  line  and  the  immediate  Approaches  thereto. 

The  case  was  argued,  June  8th,  before  Blackburn,  Mellor,  and 
Sheb,  JJ. 

Bovill^  for  the  respondents. — ^By  stat.  8  &  9  Vict.  c.  20,  s.  46,  ''  Such 
bridge,  with  the  immediate  approaches,  and  all  other  necessary  works 
connected  therewith,  shall  be  executed  and  at  all  times  thereafter  main- 
tained at  the  expense  of  the  Company."  The  part  of  the  highway  in 
question  is  an  immediate  approach  to  the  bridge,  or  at  any  rate  it  is  one 
of  the  necessary  works  connected  therewith.  The  Company  have  power 
to  alter,  raise  and  lower  public  roads ;  here,  in  order  to  carry  the  road 
under  the  railway  bridge,  the  lowering  of  the  road  was  a  necessary  work. 
A  retaining  wall  to  preserve  the  road  would  be  a  necessary  work  con- 
nected with  the  railway  bridge.  The  maintaining  of  this  part  of  the 
road  is  more  expensive  and  requires  greater  attention  than  an  ordinary 
part  of  the  road,  and  having  been  made  by  the  appellants  for  their  own 
benefit,  they  are  bound  to  maintain  it. 

In  The  North  Staffordshire  Railway  Company,  appts.,  Dale  and 
.Others,  respts.,  8  E.  &  B.  836  (E.  C.  L.  R.  vol.  92),  it  was  held,  that 
under  this  section  a  railway  Company  having  carried  a  road  over  the 
railway  by  a  bridge  was  bound  to  keep  both  bridge  and  road,  and  all 
the  approaches  thereto,  in  repair;  and  that  such  repair  includes  not 
only  the  structure  of  the  bridge  and  the  approaches,  but  the  metal- 
ling of  the  road  on  both ;  and  the  same  construction  was  adopted  in 
•The  Trustees  of  the  Newcastle  under  Lyne,  &c..  Turnpike  tulkoa 
Roads,  appts.,  The  North  Staffordshire  Railway  Company,  ^ 
respts.,  5  H.  &  N.  160. 

Staveley  Hill,  for  the  appellants. — Under  the  special  Act,  7  &  8  Vict. 
C.  xxxvii.  s.  27,  the  railway  Company  were  required  to  ereet  the  bridge 
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with  a  specified  descent,  and  to  execute  all  necessary  works  conneeied 
therewith,  but  were  not  bound  to  keep  them  in  repair.     This  latter  obli- 

K'^.ion  is  laid  tipon  them  by  the  general  Act,  8  &  9  Vict.  c.  20,  s.  61. 
ere  is  a  distinction  between  the  cases  where  the  road  goes  under  and 
where  it  goes  over  the  railway.  Sect.  49  regulates  the  construction  of 
bridges  in  the  former  case,  and  sect.  50  in  the  latter,  and  they  specify 
the  gradients  at  which  such  roads  shall  be  constructed.  By  sect.  61, 
^^  if  the  railway  shall  cross  any  highway  other  than  a  public  carriage- 
way on  the  level,  the  Company  shall  at  their  own  expense  make  and  at 
all  times  maintain  convenient  ascents  and  descents  and  other  convenient 
approaches."  [Blackburn,  J. — That  section  applies  to  bridleways  and 
footpaths  crossing  the  railway  on  a  level,  and  throws  no  light  on  the 
construction  of  sect.  46.  Mbllob,  J. — The  words  ^'  ascents  and  descents 
and  other  convenient  approaches"  show  that  the  Legislature  used  the 
terms  ^*  ascent  and  descent"  and  *'  approaches"  as  equivalent  or  ejusdem 

Seneris.]  By  sect.  65,  ^^  where,  under  the  provisions  of  this  or  the  special 
LCt,  or  any  Act  incorporated  therewith,  the  Company  are  required  to 
maintain  or  keep  in  repair  any  bridge,  fence,  approach,  gate,  or  other 
HiKotri  work  executed  by  them,"  two  justices  are  ^empowered  to  order 
•J  the  Company  to  put  such  work  into  complete  repair.  [Mellob, 
J. — That  section  also  does  not  throw  any  light  on  the  construction  of 
sect.  46.  Blackburn,  J. — Sect.  46  is  very  obscurely  worded  in  say- 
ing *^such  bridge  witK*  instead  of  *'^  and  the  immediate  approaches."] 
If  it  had  been  intended  that  the  surface  of  the  road  should  be  repaired, 
the  section  would  have  said  ^*  and  the  surface  of  the  road  underneath 
the  bridge."  There  can  be  no  reason  why,  when  the  length  of  road  and 
the  expense  of  repairing  it  remain  the  same,  the  onus  of  maintaining  it 
should  be  thrown  on  the  Company.  Therefore  even  if  the  Company 
are  bound  to  maintain  a  road  over  the  railway  which,  but  for  the  cases 
referred  to,  might  well  be  argued,  there  can  be  no  obligation  to  maintain 
a  road  over  which  the  railway  passes,  but  which  in  other  material  respects 
remains  unchanged. 

By  Stat.  8  &  9  Vict.  c.  20,  s.  1,  "  this  Act  shall  apply  to  every  rail- 
way which  shall  by  any  Act  which  shall  hereafter  be  passed  be  authorized 
to  be  constructed,  and  this  Act  shall  be  incorporated  with  such  Act," 
&c.  But  sect.  5,  reciting  that  ^'  it  may  be  convenient,  in  some  cases, 
to  incorporate  with  Acts  hereafter  to  be  passed  some  portion  only  of  the 
provisions  of  this  Act,"  enacts,  ^'  that,  for  the  purpose  of  making  any 
such  incorporation,  it  shall  be  sufficient  in  any  such  Act  to  enact  that 
the  clauses  of  this  Act  with  respect  to  the  matter  so  proposed  to  be 
incorporated  (describing  such  matter,  &;c.)  shall  be  incorporated  with 
such  Act."  The  two  portions  are  contradictory.  Where  by  sect.  1  the 
whole  Act  is  incorporated  sect.  5  should  have  given  power  to  exclude 
clauses.  In  the  special  Acts  relating  to  railways  it  is  the  practice  to 
mention  to  what  extent  the  general  Act  is  incorporated ;  and  there  is  do 
♦5661  ^'^^^  *incorporation  in  this  special  Act.  [Blackburn,  J. — It  is 
-'  sufficiently  plain,  though  the  mode  suggested  would  have  been 
more  proper.]  Moreover,  sect.  1  only  incorporates  Acts  which  shall 
hereafter  be  passed,  and  therefore  sect.  46  does  not  affect  this  railway^ 
which  was  authorized  by  an  Act  passed  previously.  Though  the  bridge 
and  highway  in  question  were  constructed  and  interfered  with  under  the 
provisions  of  stat.  8  &  9  Vict.  0.  Izxziii.,  that  Act  received  the  Boyal 
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assent  after  stat.  8  &  9  Vict.  c.  20,  and  authorized  an  alteration  of  tbe 
line :  the  railway  itself  was  authorized  by  stat.  7  &  8  Vict.  c.  xxxvii. 
[Blackburn,  J. — This  portion  of  the  railway  was  authorized  by  the 
later  Act.]  The  appellants  have  not  made  a  new  road :  the  duty  of 
repairing  it  remains  on  the  parish.  [Blackburn,  J. — The  question  has 
been  decided  in  Ireland.] 

Botnlly  in  reply. 

0.  Manley  Smithy  amicus  eurugj  referred  to  the  Waterford  and 
Limerick  Railway  Company,  appts.,  Kearney,  respt. ;  The  Limerick 
and  Ennis  Railway  Company,  appts.,  Kearney,  respt.,  12  Irish  Comm. 
Law  Rep.  224 ;  and  Fosberry  t;.  The  Waterford  and  Limerick  Railway 
Company,  13  Id.  494.  Cur.  adv.  vult. 

Blackburn,  J.,  now'  delivered  the  judgment  of  the  Court. — This 
case  was  argued  before  my  brothers  Mellor  and  Shee  and  myself.     The 
railway  Company,  in  carrying  their  railway  over  a  highway  by  a  bridge, 
had  lowered  the  level  of  the  highway ;  and  the  question  was,  whedier 
^they  were  bound,  under  sect.  46  of  The  Railways  Clauses  Con-  ri^noY 
solidation  Act,  1845,  to  keep  the  slope  of  the  road  in  repair  as  ■- 
being  part  of  the  approaches  on  each  side  of  the  bridge.     On  the  argu* 
ment  of  the  case  by  Mr.  BaviU  and  Mr.  Sill  we  were  inclined  to  think 
that  the  section  casts  on  the  railway  Company  the  burden  of  maintaining 
those  approaches.   But  Mr.  Manley  Smithy  as  amicus  curise,  said  that  two 
cases  had  been  decided  in  Ireland  upon  that  section,  and  we  find  that 
they  are  precisely  in  point.     In  The  Waterford  and  Limerick  Railway 
Company,  appts.,  Kearney,  respt.,  12  Irish  Comm.  Law  Rep.  224,  two 
of  the  learned  Judges,  Fitzgerald  and  O'Brien,  were  of  opinion  that 
the  effect  of  the  section  was  not  to  cast  the  burden  on  the  railway  Com- 
pany, but  Hayes,  J.,  differed ;  so  that  in  that  decision  there  was  the- 
opinion  of  two  Judges  of  the  Irish  Court  of  Queen's  Bench  against  one. 
In  the  subsequent  case  of  Fosberry  v.  The  Waterford  and  Limerick 
Railway  Company,  13  Irish  Comm.  Law  Rep.  494,  in  which  the  sama 
question  arose,  the  whole  Court  of  Common   Pleas   agreed  with,  the- 
majority  of  the  Court  of  Queen's  Bench :  the  Chief  Justice  Monaghan^ 
Ball  and  Keogh,  J  J.,  agreeing  for  the  same  reasons;  while  Christian,. 
J.,  gave  different  reasons,  but  agreed  in  the  result.     On  looking  into» 
those  cases,  I  feel  bound  to  say  that  the  reasons  given  by  the  ms^idrity 
of  those  learned  Judges,  especially  in  the  Court  of  Common  Pleas,  are 
very  strong.     We  think,  indeed,  that  those  decisions,  even  if  in  Eng- 
land, would  not  be  binding  on  us,  there  being  no  appeal  from,  them,  and 
fitill  less  are  the  decisions  in  Irish  Courts  binding  authorities ;  so  that, 
if  we  took  a  different  view  of  the  enactment,  we  should  decidie  differently. 
Butwe  ought  to  pay  ^considerable  respect  to  those  decisions ;:  and  r^^ego 
on  the  construction  of  this  section,  which  is  very  obscurely  worded,  *- 
and  on  which  we  have  ourselves  great  doubt,  though  if  the  matter  were 
res  Integra  we  might  perhaps  decide  otherwise,  these  decisions  turn  the 
scale.    Therefore  we  hold  that  the  decision  of  the  magistrates  was  wrong, 
and  must  be  reversed.  Judgment  fos  the  appellants.. 

B.  A  S.,  VOL.  v. — 20 
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CURTIS  V.  LEWIS.    June  9. 

Abtue  of  changing  vemu. — Betaining  eourmi. 

Where  a  party  at  whose  inttaoee  the  renne  has  been  ehaoged  abases  his  position  bj  retaloing 
eonnsel  in  saeh  a  manner  as  to  deprive  his  adrersary  of  the  means  of  procuring  oounsel,  tha 
Court  or  a  Judge  will  interfere. 

The  venue  in  this  cause  having  been  laid  in  Middlesex,  an  order  was 
made  by  Mellor,  J.,  to  change  it  to  Glamorganshire  on  the  South  Wales 
Circuit,  on  the  ordinary  affidavit  of  the  defendant  that  the  cause  of  action 
arose  there.  After  this  was  done  the  plaintiff,  having  discovered  that 
the  defendant  had  retained  the  only  Queen's  Counsel  on  that  circuit  and 
the  most  eminent  member  of  the  outer  bar,  obtained  an  order  from 
Blackburn,  J.,  that  unless  the  defendant  consented  to  give  up  one  of 
them  the  venue  should  be  changed  to  Herefordshire. 

MeUish  moved  to  set  aside  this  latter  order. — It  is  objectionable  in 
principle  that  the  Court  should  decide  on  the  merits  of  counsel.  [CocK- 
BURN,  C.  J. — I  remember  a  case  where  a  wealthy  party  retained  all  the 
*5691  °^^°^^®^^  ^^  *^  circuit  in  the  habit  of  attending  Court.  That 
-'  is  an  unfair  thing.]  Doubtless  where  a  party  has  manifestly 
retained  counsel  not  for  his  own  advantage  but  in  order  to  prevent  his 
adversary  having  counsel ;  but  here,  according  to  the  law  list,  there  are 
twenty-seven  members  of  the  Circuit  in  question.  [Mellob,  J. — Judges 
at  chambers  have  often  interfered  in  matters  of  this  nature,  though  there 
is  no  decision  of  any  Court  that  it  is  competent  for  them  to  do  so.]  The 
plaintiff  has  always  the  power  in  the  first  instance  of  choosing  his  coun- 
sel, for  until  the  writ  is  issued  none  can  be  retained,  but  he  has  lost  that 
advantage  in  the  present  case  by  laying  the  venue  in  a  wrong  county. 
[He  was  then  stopped.] 

Manisty  showed  cause  in  the  first  instance. — When  the  cause  of  action 
is  transitory  the  plaintiff  may  in  general  lay  the  venue  where  he  pleases. 
[Mellor,  J. — Yes,  but  a  Welsh  cause  ought  in  general  to  be  tried  in 
Wales  and  an  English  cause  in  England.  The  changing  the  venue  is 
discretionary  with  the  Judge.]  The  venue  would  not  have  been  changed 
here  if  the  Judge  had  been  aware  that  the  defendant  would  take  the 
course  he  did. 

The  Court  (consisting  of  Cockburn,  C.  J.,  Mrllor  and  Shee,  JJ.) 
said  if  it  were  shown  that  one  of  the  parties  had  abused  his  position  by 
acting  oppressively  in  the  manner  described,  the  Court  or  a  Judge  would 
interfere.  But  the  present  case  was  not  as  if  there  were  no  other  coun- 
sel on  the  Circuit  competent  to  conduct  the  plaintiff*s  cause.  There 
were  several  very  competent  to  do  so.  Aule  absolute. 


♦5701  *MOI'Gl-A^N  V.  The  VALE  OP  NEATH  Railway  Com- 

pany.     IJuly  4.] 

Mcuter  and  servant — Negligence  of  feUowservaht, — Liability  of  masler, 

M.  was  employed  by  a  railway  Company  as  tbeir  servant  to  do  work  as  a  earpenter  to  tbe 
roof  of  an  engine  abed  at  their  station  wbilst  the  railway  trafflo  was  being  earried  on  in  it  by 
their  servants.  In  the  coarse  of  this  employment  he  was  standing  upon  a  scaffold  which  was 
weeUd  near  to  one  of  the  torntablei.    The  porters  of  the  Company  who  were  angaged  in 
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shifting  a  loeomodve  engine  allowed  it  to  projeot  so  far  beyond  the  tnrntable  that,  in  tnrning 
it,  the  end  of  the  engine,  by  their  negligence,  etmck  against  a  ladder  wbioh  constituted  ona 
of  the  sapports  of  the  scaffold.  The  scaffold  gare  way  in  consequence,  and  the  plaintiff  was 
thrown  off  and  injured.  In  an  action  by  M.  sgainst  the  Company:  Held,  by  Blackburn  and 
Vellor,  J  J.,  that  the  nature  of  M.'s  employment  was  such  as  to  make  him  and  the  servants 
by  whose  negligence  he  suffered  servants  in  a  common  employment,  within  the  rule  which 
eiempts  the  employer  from  responsibility  to  his  servant  for  the  eonseqnenees  of  the  negligenea 
of  a  servant  in  a  common  employment:  Cockbum,  C.  J.,  concurring,  out  of  deference  to  the 
eathority  of  Hutchinson  w.  The  York,  Newcastle,  and  Berwick  Railway  Company,  5  Exoh. 
343,  and  Waller  o.  The  South  Baatem  Railway  Company,  2  H.  A  C.  102.  ^ 

The  declaration  stated  that  the  defendants  were  possessed  of  a 
locomotive  steam-engine,  which  was  then  at  a  certain  station  of  the 
defendants  at  Neath,  near  to  a  certain  engine-shed  there,  on  which  the 
plaintiff  was  lawfully  employed  in  doins  certain  repairs  thereto,  and  the 
Bteam-engine  was  then  being  turned  and  moved  about  on  a  certain  turn- 
table close  to  the  engine-shed,  under  the  care,  management,  and  control 
of  certain  servants  of  the  defendants:  and  thereupon  it  became  and  was 
the  duty  of  the  defendants  and  their  servants  to  use  due  and  proper 
care,  skill  and  diligence  in  and  about  the  management  of  the  steam- 
engine  :  Yet  the  defendants  so  carelessly,  improperly,  negligently  and 
unskilfully  managed  the  steam-engine,  and  took  so  little  care  in  such 
management,  that,  by  the  wrongful  act,  neglect  and  mismanagement  of 
the  defendants  and  their  servants,  the  steam-engine  was  driven  against 
and  struck  *a  ladder,  by  which  a  certain  scaffolding,  on  which  rniKn-t 
the  plaintiff  was  then  standing  for  the  purpose  of  doing  the  ^ 
repairs  to  the  engine-shed  was  in  part  supported,  and  thereby  caused 
the  scaffolding  to  fall  and  come  down,  and  the  plaintiff  to  be  thrown 
violently  to  the  ground ;  by  means  whereof  the  plaintiff  was  severely 
bruised,  hurt  and  wounded,  and  permanently  injured  and  rendered  unfit 
for  work,  and  incurred  great  expense  and  loss  of  time  in  endeavouripg 
to  be  cured  of  the  said  injuries. 

Plea.    Not  guilty. 

On  the  trial,l)efore  Wilde,  B.,  at  the  Glamorganshire  Summer  Assizes, 
1863,  the  following  facts  appeared.  The  plaintiff  was  by  trade  a  car- 
penter, and  in  December,  1862,  was  with  other  carpenters  in  the  em- 
ployment of  the  defendants  at  weekly  wages.  The  duties  of  the 
carpenters  in  the  employment  of  the  Company  are  to  perform  all  car- 
penter's work  they  may  be  directed  to  do  by  the  inspector  of  the  line 
for  the  general  purposes  of  the  Company.  On  the  23d  December  the 
plaintiff  was  employed  by  the  defendants  to  do  certain  carpenter's  work 
to  the  roof  of  an  engine  shed  situate  at  the  Neath  Station  of  the  defend- 
ants' railway,  for  toe  doing  of  which  it  was  necessary  that  a  scaffold 
should  be  erected  near  a  certain  turntable  of  the  defendants,  on  and  by 
means  of  which  their  engines  and  carriages  were  moved  and  turned  by 
their  porters  and  servants.  The  scaffold  was  erected  accordingly  in  the 
proper  position  to  enable  the  plaintiff  to  do  such  work,  and  was  in  all 
respects  proper  and  sufficient  as  regards  materials  and  construction  for 
the  purposes  for  which  it  was  required  to  be  used.  The  plaintiff  had 
ascended  the  scaffold  and  was  standing  thereon  in  the  performance  of 
his  work  as  a  carpenter  on  the  roof  of  the  shed,  when  certain  railway 

porters  in  the  employ  of  the  defendants,  who  were  in  the  course  r-i^Rno 
of  such  employment  engaged  in  shifting  a  locomotive  engine  by  I- 
iDeans  of  the  turntable,  allowed  the  engine  to  project  so  far  beyond  the 


672       MORGAN  v.  VALE  OP  NEATH  RT.  CO.    [T.  V.  1864.] 

Bftme  that  in  turning  the  engine  the  end  of  it  struck  against  and  dis- 

5 laced  a  ladder  which  constituted  one  of  the  supports  of  the  scaffold, 
'he  scaffold  gave  way  in  consequence,  and  the  plaintiff  was  precipitated 
frpm  it  to  the  ground,  and  received  thereby  severe  bodily  injuries.  The 
occurrence  was  caused  solely  by  the  negligence  and  carelessness  of  the 
defendants'  servants  in  the  management  of  the  engine  and  turntable, 
and  was  not  in  any  way  attributable  to  contributory  negligence  on  the 
part  of  the  plaintiff  or  of  any  other  persons. 

It  was  objected,  on  the  part  of  the  defendants,  that  the  plaintiff  and 
the  persons  through  whose  negligence  the  injury  was  caused  being  alike 
the  servants  of  the  Company,  and  the  injury  having  occurred  when  they 
were  severally  engaged  in  doing  the  Company's  work,  the  defendants 
were  not  liable ;  whilst,  on  behalf  of  the  plaintiff,  it  was  contended,  that 
the  plaintiff  and  the  servants  who  caused  the  injury  were  engaged  in 
different  operations  and  distinct  departments  of  work,  and  that  there 
was,  under  the  circumstances,  no  such  community  of  employment  between 
the  plaintiff  and  those  servants  as  to  exempt  the  defendants  from  lia> 
bility  for  the  negligent  act  which  caused  the  injury. 

The  learned  Judge  thereupon  nonsuited  the  plaintiff,  but  gave  him 
leave  to  enter  a  verdict  for  an  agreed  sum. 

Qrove^  in  Michaelmas  Term,  1863,  obtained  a  rule  nisi  accordingly, 
ou  the  ground  that  there  was  no  common  employment  such  as  to  exempt 
the  defendants  from  liability. 

*5731       *^^  Easter  Term,  May  2d,  before  CocKBURN,  C.  J.,  Blace- 
-1  BURN  and  Mellor,  JJ., 

GUffard  and  J.  W.  Bowen  showed  cause. — Where  the  injured  servant 
and  the  other  servant  whose  negligence  caused  the  injury  were  engaged 
in  a  common  employment  for  a  common  purpose  under  the  same  master, 
BO  that  the  former,  when  he  entered  into  the  service,  might  reasonably 
have  contemplated  the  risk  of  sustaining  injury  from  the  negligence  of 
the  latter,  an  action  is  not  maintainable  against  the  master :  Hutchinson 
t^..  The  York,  Newcastle  and  Berwick  Railway  Company,  5  Exch.  343; 
Waller  v.  The  South  Eastern  Railway  Company,  2  H.  &  C.  102.  But 
if  the  employment  of  the  injured  servant  is  so  foreign  to  that  in  which 
the  other  servant  is  engaged  that  the  former  could  not  have  known  or 
expected  any  risks  from  negligence  of  fellow-servants  he  may  be  con- 
sidered as  a  stranger  to  his  master  for  the  purpose  of  bringing  an  action 
against  him:  Bartonshill  Coal  Company,  appts.,  Reid,  respt.,  Same, 
appts.,  McGuire,  respt.,  3  Macq.  266,  Id.  300,  307.  In  the  former 
case,  p.  295,  Lord  Cranworth  gives  the  criterion  that,  to  constitute  fel* 
low-labourers  within  the  doctrine  which  protects  the  master  from  this 
responsibility,  ^*  it  is  not  necessary  for  this  purpose  that  the  workman 
causing  and  the  workman  sustaining  the  injury  should  both  be  engaged 
in  performing  the  same  or  similar  acts.  The  driver  and  the  guard  of  a 
stage-coach,  the  steersman  and  the  rowers  of  a  boat,  the  workman  who 
draws  the  red  hot  iron  from  the  forge  and  those  who  hammer  it  into 
shape,  the  engineman  who  conducts  a  train  and  the  man  who  regulates 
*5741  ^^^  switches  or  the  signals,  are  *all  engaged  in  a  common  work. 
^  And  so  in  this  case,  the  man  who  lets  the  miners  down  into  the 
mine,  in  order  that  they  may  work  the  coal,  and  afterwards  brings  them 
up,  together  with  the  coal  which  they  have  dug,  is  certainly  engaged  in 
l^.common  work  with  the  miners  themselves.     They  are  all  contributing 
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directly  to  the  common  object  of  their  common  employer,  in  bringing 
the  coal  to  the  surface." 

In  McNaughton  v.  The  Caledonian  Railway  Company,  19  Court  of 
Sess.  Ga.  271,  273,  note,  the  Lord  Ordinary  puts,  as  exceptions  from  the 
rule  in  Priestley  v.  Fowler,  8  M.  &  W.  1,  the  following  cases  in  which 
the  two  persons,  viz.,  the  wrongdoer  and  the  injured,  **  though  both  at 
the  time  servants  of  one  master,  are  engaged  rn  different  operations,  and 
in  distinct  departments  of  work.  A  dairymaid  is  bringing  home  milk 
from  the  farm,  and  is  carelessly  driven  over  by  the  coachman.  A  painter 
or  slater  is  engaged  at  his  work  on  the  top  of  a  high  ladder,  placed 
against  the  side  of  a  country-house,  and  is  injured  by  the  carelessness 
of  the  gardener,  who  wheels  his  barrow  against  the  ladder  and  upsets  it. 
A  clerk  in  a  shipping  Company's  office  is  sent  on  board  a  ship  belonging 
to  the  Company  with  a  message  to  the  captain,  and  he  meets  with  injury 
by  falling  through  a  hatchway,  which  the  mate  has  carelessly  left  un- 
fastened, though  apparently  closed.  A  ploughman  is  at  work  on  a  piece 
of  ground  held  by  a  railway  Company,  and  adjacent  to  a  railway,  and 
is,  while  in  the  employment  of  the  Company,  killed  by  an  engine,  which, 
through  the  rashness  or  carelessness  of  the  engine-driver,  leaps  from  the 
line  of  rails  into  the  field." 

But  it  is  clearly  not  necessary  that  the  wrongdoer  and  the  person 
injured  should  be  in  the  same  form  *of  employment:  Hutchinson  r^eire 
V.  The  York,  Newcastle  and  Berwick  Railway  Company,  5  Exch.  *- 
843,  which  was  treated  in  both  cases  in  the  House  of  Lords  as  properly 
expounding  the  law.  And  here  the  plaintiff,  who  was  employed  in  doing 
jobs  about  the  railway-station,  must  have  contemplated  the  possibility 
of  accidents  from  the  negligence  of  his  fellow-servants :  the  repairing  of 
the  shed  in  order  to  protect  the  engines  from  the  weather  is  ancillary  to 
and  for  the  purpose  of  carrying  dn  the  general  business  of  the  railway 
Company.  [They  referred  to  the  American  cases,  Albro  v.  The  Aga- 
wam  Canal  Company,  6  Cush.  75,  Hayes  v.  The  Western  Railroad  Cor- 
poration, 3  Id.  270,  Gillshannon  v.  The  Stony-Brook  Railroad  Cor- 
poration, 10  Id.  228,  cited  in  Manley  Smith's  Law  of  Master  and 
Servant,  2d  ed.,  pp.  136,  146 ;  Wigget  v.  Fox,  11  Exch.  832,  835,  6,  7, 
per  Pollock,  C.  B.  and  Alderson,  B. ;  Vose  v.  The  Lancashire  and  York- 
shire Railway  Company,  2  H.  &  N.  728,  734,  where  the  Court  of  Ex- 
chequer expressed  its  opinion  that  extreme  caution  should  be  used  not 
to  relax  the  rule ;  Griffiths  v.  Gidlow,  8  H.  &  N.  648,  656. 

(?.  B.  ffughesj  in  support  of  the  rule. — The  question  is,  whether 
there  was  such  a  community  of  employment  of  the  plaintiff  and  the  other 
servants,  whose  negligence  caused  the  injury  to  him,  as  to  make  it  an 
ordinary  risk  which  the  plaintiff  took  upon  him  when  he  entered  into  the 
>  service  of  the  defendants.  Within  the  last  few  years'  the  tendency  of 
the  Courts  has  been  to  qualify  the  doctrine  introduced  by  Priestley  v. 
Fowler,  3  M.  &  W.  1 ;  and  in  order  to  exempt  the  master  from  respon- 
sibility to  his  servant  for  the  negligence  of  fellow-servants,  there  r^tiRno 
*mQ6t  be  a  common  object  as  well  as  a  common  employment  of  ^ 
the  servant  injured  and  the  servant  who  has  caused  the  injury.  In 
Holmes  V.  Clarke,  6  H.  &  N.  349,(a)  Pollock,  C.  B.,  said,  pp.  356-7, 
*^The  doctrine  on  this  subject  has  arisen  since  Lord  Abinger  took  his 
B6at  in  this  Court:  before  that  time  there  is  no  instance  of  such  an  ac* 

(a)  Aflrmed  on  ippMlt  7  H.  ft  N.  f  37. 
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tion.  In  sabBeqoent  cases  the  doctriDe  has  been  somewhat  qualified.  If 
the  master  is  aware  of  some  defect  in  his  machinery,  or  that  a  rope  or  a 
scaffold  is  not  safe,  and  he  directs  his  servant  to  use  it,  he  is  responsible. 
It  must  not  be  assumed  that  in  no  case  can  a  servant  maintain  an  action 
against  his  master  in  respect  of  injury  caused  by  a  fellow-servant.  It 
would  be  quite  consistent  with  the  authorities  if  we  were  to  hold  that  a 
footman  might  recover  against  his  master  for  injury  arising  from  the 
neglect  of  tne  coachman  or  groom,  the  services  being  different."  In 
Tarrant  v.  Webb,  18  G.  B.  797  (E.  0.  L.  R.  vol.  86),  an  exception  was 
'  introduced  where  the  master  was  guilty  of  want  of  care  in  the  selection 
of  proper  servants.  The  present  case  falls  within  McNaughton  r.  The 
Caledonian  Railway  Company,  19  Court  of  Sess.  Ca.  271,  affirming  the 
judgment  of  the  Lord  Ordinary.  [Blackburn,  J. — As  to  the  cases 
which  the  Lord  Ordinary  puts,  I  by  no  means  agree  that  when  a  clerk 
of  a  shipping  Company  is  sent  on  board  a  ship  belonging  to  the  Com- 
pany with  a  message,  the  rule  of  exemption  would  not  apply ;  and  the 
painter  or  slater  supposed  to  be  injured  by  the  carelessness  of  the  gar- 
dener is  not  usually  the  servant  of  the  man  who  employs  the  gardener.] 
In  Bartonshill  Coal  Company,  appts.,  McGuire,  respt.,  8  Macq.  300, 
Lord  Chelmsford,  C,  said,  p.  811,  ^*  The  case  of  McNaughton  v.  The 
*5771  Caledonian  Railway  ^Company  may  be  sustained  without  eon- 
^  flicting  with  the  English  authorities,  on  the  ground  that  the 
workmen  in  that  case  were  engaged  in  totally  different  departments  of 
work ;  the  deceased  being  a  joiner  or  carpenter,  who  at  the  time  of  the 
accident  was  engaged  in  repairing  a  railway-carriage,  and  the  persons 
by  whose  negligence  his  death  was  occasioned  the  engine-driver  and  the 
person  who  arranged  the  switches."  And  Lord  Brougham,  p.  318, 
said,  *^  To  bring  the  case  within  the  exemption,  there  must  be  this  most 
material  qualification,  that  the  two  servants  shall  be  men  in  the  same 
common  employment,  and  engaged  in  the  same  common  work  under  that 
common  employment."  In  the  present  case  the  repair  of  the  shed  and 
the  management  of  the  railway  traffic  are  not  a  common  employment 
for  this  purpose.     [He  also  cited  Fletcher  v.  Peto,  8  F.  &  F.  868.] 

Our.  adv.  vuU. 

The  following  judgments  were  delivered. 

Blackburn,  J. — ^In  this  case  the  plaintiff  was  employed  by  the  de- 
fendants as  their  servant  to  do  work  as  a  carpenter  on  their  station  whikt 
the  railway  traffic  was  being  carried  on  in  it  by  the  servants  of  the 
defendants.  In  the  course  of  this  employment  he  was  standing  upon  a 
scaffold  which  was  erected  near  to  one  of  the  turntables.  The  servants 
of  the  defendants  who  were  engaged  in  shifting  a  locomotive  engine 
allowed  it  to  project  so  far  beyond  the  turntahLo  iLat,  in  turning,  the 
end  of  the  engine  struck  against  a  ladder  which  constituted  one  of  the 
^VIR}  ^^PP^^^  ^^  ^^^  scaffold.  The  scaffold  *gave  way  in  consequence, 
-1  and  the  plaintiff  was  thrown  off  and  injured.  The  plaintiff  was 
nonsuited,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

It  must  be  taken  to  have  been  proved .  at  the  trial  that  there  was  neg- 
ligence on  the  part  of  those  shifting  the  engine,  and  no  contributing 
negligence  on  the  part  of  the  plaintiff,  so  that  the  plaintiff  might  have 
maintained  an  action  against  those  actually  shifting  the  engine,  and  also 
against  their  masters,  the  defendants,  unless  the  fact  that  the  plaintiff 
was  also  the  servant  of  the  defendants  forms  a  defence ;  and  the  ques- 
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tion  of  law  reserved  must  be  taken  to  be  whether  the  nature  of  the 
plaintiff's  employment  was  such  as  to  make  him  and  the  servants,  by 
whose  negligence  be  suffered,  servants  in  a  common  employment,  or  as 
it  is  sometimes  called,  **  collaborateurs,"  within  the  rule  which  exempts 
the  employer  from  responsibility  to  his  servant  for  the  consequences  of 
the  negligence  of  a  servant  in  a  common  employment. 

I  am  of  opinion  that  this  rule  ought  to  be  discharged,  as  I  think  that 
the  facts  bring  the  case  within  the  principle  of  the  class  of  cases  of  which 
Hutchinson  v.  The  York,  Newcastle  and  Berwick  Railway  Company, 
6  Ezch.  343,  was  the  first  decided  in  an  English  Court ;  but  which  had 
previously  been  acted  upon  in  America  in  the  case  of  Farweli  v.  The 
JSoston  and  Worcester  Railroad  Corporation,  4  Metcalf  49.(a) 

That  principle  I  take  to  be  that  a  servant  who  engages  for  the  per- 
formance of  services  for  compensation,  does,  as  an  implied  part  of  the 
contract,  take  upon  himself,  as  between  himself  and  his  master,  the 
natural  risks  and  perils  incident  to  the  performance  of  such  *ser-  r«r7Q 
vices ;  the  presumption  of  law  being  that  the  compensation  was  I-  ^ '  ^ 
adjusted  accordingly,  or,  in  other  words,  that  these  risks  are  considered 
in  his  wages.  And  that,  where  the  nature  of  the  service  is  such  that, 
as  a  natural  incident  to  that  service,  the  person  undertaking  it  must  be 
exposed  to  risk  of  injury  from  the  negligence  of  other  servants  of  the 
same  employer,  this  risk  is  one  of  the  natural  perils  which  the  servant 
by  his  contract  takes  upon  himself  as  between  him  and  his  master ;  and 
oonsequently  that  he  cannot  recover  against  his  master  for  an  injury  so 
caused,  because,  as  is  said  by  Shaw,  C.  J.,  in  Farweli  v.  The  fioston  and 
Worcester  Railroad  Corporation,  he  '^  does  not  stand  towards  him  in  the 
relation  of  a  stranger,  but  is  one  whose  rights  are  regulated  by  contract 
express  or  implied." 

If  the  master  has  by  his  own  personal  negligence  or  malfeasance  en- 
hanced the  risk  to  which  the  servant  is  exposed  beyond  those  natural 
risks  of  the  employment  which  must  be  presumed  to  have  been  in  con- 
templation when  the  employment  was  accepted,  as,  for  instance,  by 
knowingly  employing  incompetent  servants,  or  supplying  defective  ma- 
chinery, or  the  like,  no  defence  founded  on  this  principle  can  apply ; 
for  the  servant  does  not,  as  an  implied  part  of  his  contract,  take  upoa 
himself  any  other  risks  than  those  naturally  incident  to  the  employ- 
ment. 

No  such  point,  however,  arises  in  the  present  case ;  it  was  not  sug- 
gested that  the  defendants  negligently  employed  servants  to  manage 
their  traffic  who  were  not  competent  to  do  so,  nor  that  the  turntables 
were  improperly  made.  The  one  point  made  was  that  the  plaintiff,  r^con 
*who  was  employed  to  do  carpenter's  work  on  the  station,  was  *- 
not  employed  in  the  same  work  as  those  who  were  employed  in  working 
the  railway  traffic ;  and  it  was  contended  that  it  was  essential  that  the 
servants  should  be  in  a  common  employment  and  working  for  a  common 
object.  I  quite  agree  that  it  is  necessary  that  the  employment  must  be 
common  in  this  sense,  that  the  safety  of  the  one  servant  must  in  the 
ordinary  and  natural  course  of  things  depend  on  the  care  and  skill  of 
the  others.  This  includes  almost  if  not  every  case  in  which  the  servants 
'are  employed  to  do  joint  work,  but  I  do  not  think  it  is  limited  to  such 
cases.     There  are  many  cases  where  the  immediate  object  on  which  the 

• 

(a)  Alio  printed  in  3  Macq.  818. 
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one  servant  is  employed  is  verj  dissimilar  from  that  on  which  the  other 
18  employed,  and  yet  the  risk  of  injury  from  the  negligence  of  the  one 
is  so  much  a  natural  and  necessary  consequence  of  the  employment 
which  the  other  accepts,  that  it  must  be  included  in  the  risks  which  are 
to  be  considered  in  his  wages.  I  think  that,  whenever  the  employment 
IS  such  as  necessarily  to  bring  the  person  accepting  it  into  contact  with 
the  traffic  of  the  line  of  railway,  risk  of  injury  from  the  carelessness  of 
those  managing  that  traffic  is  one  of  the  risks  necessarily  and  naturally 
incident  to  such  an  employment,  and  within  the  rule. 

In  Hutchinson  v.  The  York,  Newcastle  and  Berwick  Railway  Com- 
pany, 5  Exch.  343,  the  Company's  servant,  who  went  as  their  servant  in 
one  of  their  trains,  was,  as  one  of  the  necessary  and  ordinary  conse- 
quences of  so  doins,  exposed  to  risk  of  injury  from  the  negligence  of 
those  who  worked  the  traffic,  and  the  judgment  of  the  Court  of  Exche- 
^^811  ^^^^  ^^^^  ^'^  representatives  could  not  recover  against  "^the  Com- 
^  pany  for  his  death  caused  by  the  negligence  of  their  servants 
working  the  traffic  was  on  the  principle  I  have  just  stated ;  his  death  was 
held  to  be  caused  by  a  want  of  skill  the  risk  of  which  the  deceased  had 
as  between  himself  and  the  defendants  agreed  to  run.  I  think  it  would 
be  difficult  to  show  that  Hutchinson  and  those  who  worked  the  train 
which  ran  into  him  were  engaged  in  any  common  service  in  any  sense 
of  the  words  which  would  not  include  the  present  case. 

In  The  Bartonshill  Coal  Company,  appts.,  McGuire,  respt.,  3  Macq. 
800,  Lord  Chelmsford,  C,  in  commenting  on  the  cases  on  this  subject, 
observes,  pp.  307-8,  that  in  them  *'  it  did  not  become  necessary  to  define 
with  any  great  precision  what  was  meant  by  the  words  '  common  service' 
or  ^  common  employment,'  and  perhaps  it  might  be  difficult  beforehand 
to  suggest  any  exact  definition  of  them.     It  is  necessary,  however,  in 
each  particular  case,  to  ascertain  whether  the  servants  are  fellow-labourers 
in  the  same  work,  because,  although  a  servant  may  be  taken  to  have  engaeed 
to  encounter  all  risks  which  are  incident  to  the  service  which  he  under- 
takes, yet  he  cannot  be  expected  to  anticipate  those  which  may  happen  to 
him  on  occasions  foreign  to  his  employment.     Where  servants,  therefore, 
are  engaged  in  different  departments  of  duty,  an  injury  committed  by  one 
servant  upon  the  other,  by  carelessness  or  negligence  in  the  course  of 
his  peculiar  work,  is  not  within  the  exception,  and  the  master's  liability 
attaches  in  that  case  in  the  same  manner  as  if  the  injured  servant  stood 
•in  no  such  relation  to  him.     There  may  be  some  nicety  and  difficulty  in 
particular  cases  in  deciding  whether  a  common  employment  exists ;  but 
in  general,  by  keeping  in  view  what  the  servant  must  have  known  or 
*^821  ®^P^^^^  ^^  h^^ye  been  involved  in  the  service  *which  he  under- 
-1  takes,  a  satisfactory  conclusion  may  be  arrived   at."      These 
observations  were  made  in  a  case  in  which  the  House  of  Lords  reversed 
the  decision  of  the  Scotch  Court  of  Session ;  who  had  held  that  the 
owners  of  the  colliery  were  responsible  to  the  miners  whom  they  em- 
ployed for  the  negligence  of  their  servant  employed  to  work  the  engine 
which  drew  them  up,  on  the  ground  that  they  were  not  servants  employed 
in  common  work. 

^  All  the  law  Lords,  in  delivering  their  opinions  that  the  Court  of  Ses- 
sion were  wrong  in  this  decision,  concurred  in  saying  that  there  was  no 
inflexible  rule  of  law  releasing  the  master  from  responsibility  in  every 
case  where  the  person  injured  by  the  negligence  of  his  servant  was  ix 
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the  time  of  the  injury  in  the  same  tnaster'B  service ;  and  they  certainly 
use  language  which,  like  part  of  what  I  have  cited  from  Lord  Ghelms- 
ford*8  opinion,  seems  to  point  to  the  common  object  of  the  service  as 
being  the  limit  of  the  rule ;  but,  as  was  observed  by  Lord  Chelmsford 
himself  with  reference  to  the  former  decision,  there  was  nothing  in  the 
nature  of  the  case  before  them  to  call  for  a  precise  definition  of  the 
limit ;  it  was  only  necessary  to  decide  that  the  case  before  them  fell 
within  it.  I  think,  however,  the  principle  which  I  consider  the  true  one 
is  sufficiently  indicated  by  Lord  Chelmsford  in  the  passage  I  have  just 
quoted,  and  by  Lord  Cranworth  throughout  his  judgment  in  Bartonshill 
Coal  Company,  appt.,  Reid,  respt,  3  Macq.  266.  In  Waller  v.  The 
South  Eastern  Railway  Company,  82  L.  J.  Exch.  205,(a)  Pollock,  C.  B., 
in  his  judgment  refers  to  the  observations  ^thrown  out  by  Lord  r^ccoo 
Chelmsford,  and  the  Chief  Baron  in  effect  says,  that  in  order  to  *- 
decide  the  case  before  him  he  considers  what  are  the  dangers  which  any 
servant  engages  to  encounter,  and  looks  at  the  probable  dangers  attend- 
ant upon  entering  the  engagement  in  question.  This  I  think  the  true 
principle,  and  that  the  difficulty  is  to  apply  it  in  each  case. 

Applying  that  principle  to  the  case  before  them,  the  Court  of  Exche* 
quer  decided  that  a  guard  of  a  railway  train  had  taken  upon  himself 
the  risk  of  injury  from  the  negligence  of  the  servants  whose  duty  it  was 
to  see  that  the  rails  were  in  good  order.  And,  applying  the  same  prin- 
ciple to  the  present  case,  I  think  that  we  oaght  to  hold  that  the  plaintiff, 
in  accepting  an  employment  to  work  in  the  station  whilst  the  traffic  was 
being  carried  on,  and  which  must  have  brought  him  close  to  the  traffic, 
accepted  one  which  necessarily  must  have  exposed  him  to  danger  from 
the  carelessness  of  those  conducting  the  traffic,  and  must  be  taken  as 
between  himself  and  his  employers  to  have  taken  upon  himself  that  risk. 

In  this  judgment  my  brother  Mbllob  concurs. 

CocKBURN,  C.  J.t— I  concur  with  the  rest  of  the  Court  in  discharging 
the  rule  in  this  case,  but  I  am  desirous  it  should  be  understood  that  I 
do  80  solely  out  of  deference  to  the  authority  of  Hutchinson  v.  The 
York,  Newcastle  and  Berwick  Railway  Company,  5  Exch.  843,  and 
Waller  t;.  The  South  Eastern  Railway  Company,  2  H.  &  C.  102.  But 
for  the  decisions  in  these  cases  I  should  have  been  disposed  to  think, 
that  a  workman  employed  to  do  carpenter's  work  for  a  railway  Company 
and  the  servants  of  the  ^Company  engaged  in  conducting  the  r^e^o^ 
traffic  of  the  railway,  though  in  the  service  of  a  common  em-  *- 
ployer,  were  not  fellow-labourers  engaged  in  a  common  work  under  the 
common  employment  so  as  to  exempt  the  master  from  liability  for  injury 
arising  to  the  one  servant  from  the  negligence  of  the  other.  The  Court 
of  Exchequer  having  however  held,  in  the  first  case,  that  a  servant  of 
the  railway  Company  travelling  on  their  business  in  one  of  their  trains, 
was  the  fellow-servant  of  those  who  had  charge  of  the  train ;  and  in 
the  second,  that  the  ganger  of  the  platelayers,  whose  business  it  was  to 
keep  the  permanent  way  in  repair,  and  the  guard  of  a  train,  were  fellow- 
labourers  so  as  to  exempt  the  Company  from  liability  in  respect  of  injury 
sustained  by  the  one  servant  through  the  negligence  of  the  other ;  it 
seems  to  me  that  the  present  case  comes  within  the  principle  of  those 

(a)  In  ibe  report  of  that  oate  in  2  H.  A  C.  102,  Pollock,  C.B.,  p.  110,  is  reported  as  refbf- 
ling  to  the  obferTation  of  Lord  Cranworth  in  Bartonthill  Coal  Company,  appts.,  Reid,  rasp., 
I  Macq.  2M,  2S4. 
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decisions,  and  consequently  that  we  have  no  alternative  hut  to  discharge 
this  rule,  leaving  the  plaintiff  to  have  recourse  to  a  Court  of  appeal  if 
it  is  thought  desirable  that  the  principle  involved  in  those  decisions 
should  be  further  considered.  Rule  discharged. 


*585]  *Ex  parte  MITCHAM.     June  9. 


Commissioners  cf  Police.— 6  is  7  YUsl.  c.  86.— 13  is  14  Yiet.  e.  *I,^C(mdueUn^t 

license. 

A  person  holding  the  lieense  of  eonduetor  of  a  metropolitan  stage  earriage,  under  stat  6  A  T 
Viet  c.  86,  had  been  eouTicted  and  fined  three  times  bj  jastices,  who,  however,  did  not  reTok* 
or  suspend  his  license,  as  they  were  empowered  to  do  bj  sect.  25.  On  his  applying  for  ft 
renewal  of  bis  lieense  in  the  mode  prescribed  by  that  Act,  the  Commissioners  of  Police,  under 
•tat  13  A  14  Vi0t  o.  7,  refused  it,  on  the  ground  of  the  oonrictionsj  but  said  they  would  grant 
it  after  a  month:  Held  that  they  were  justified  in  this  course. 

This  was  an  application  for  a  mandamus  to  the  Commissioners  of 
Police  to  grant  a  fresh  license  to  a  person  as  conductor  of  a  metropolitan 
stage  carriage.  The  former  license  expired  on  the  Ist  June,  and  the 
application  for  its  renewal  was  made  in  the  regular  form,  accompanied 
by  the  usual  certificate,  but  the  Commissioners  refused  to  renew  it  then 
on  the  ground  that  he  had  been  three  times  convicted  before  justices  of 
the  peace  and  fined,  but  told  him  they  would  grant  it  on  the  Ist  July 
if  he  applied. 

Stat.  6  &  7  Vict.  c.  86,  ^^  for  regulating  hackney  and  stage  carriages 
in  and  near  London/'  by  sect.  6  creates  a  registrar  of  Metropolitan 
public  carriages. 

Sect.  8.  ''  It  shall  be  lawful  for  the  registrar  to  grant  a  license  to  act 
as  driver  of  hackney  carriages,  or  as  driver  or  as  conductor  of  Metro- 
politan stage  carriages,  or  as  waterman  (as  the  case  may  be),  to  any 
person  who  shall  produce  such  a  certificate  as  shall  satisfy  the  said 
registrar  of  his  good  behaviour  and  fitness  for  such  situation  respec- 
tively." 

Sect.  14.  "  Before  any  such  license  as  aforesaid  shall  be  granted  a 
^^Rf)1  f^4^!s^^'<>^  ^^^  ^^^  same,  in  such  form  as  *the  said  registrar  shall 
^  from  time  to  time  appoint  for  that  purpose,  and  accompanied 
with  such  certificate  as  hereinbefore  is  required,  shall  be  made  and 
signed  by  the  person  by  whom  such  license  shall  be  required,  &c.,  and 
every  person  applying  for  or  attempting  to  procure  any  such  license, 
who  shall  make  or  cause  to  be  made  any  false  representation  in  regard 
to  any  of  the  said  particulars,  &c.,  or  who  shall  not  truly  answer  all 
questions  which  shall  be  demanded  of  him  in  relation  to  such  application 
for  a  license,  &c.,  or  who  shall,  in  regard  to  such  application,  wilfully 
and  knowingly  make  any  misrepresentation,  shall  forfeit  for  every  such 
ofience  the  sum  of  5Z.*' 

Sect.  25  empowers  any  justice  of  the  peace,  before  whom  any  driver, 
conductor,  or  waterman  shall  be  convicted  of  any  offence,  whether  under 
that  Act  or  any  other  Act,  in  his  discretion  to  revoke  or  suspend  the 
license,  and  send  it  to  the  registrar. 

By  Stat.  18  &  14  Vict.  c.  7,  the  duties  of  the  registrar  are  transferred 
to  the  Commissioners  of  Police. 

Edward  JameBj  in  support  of  the  application. — Sect.  8  of  stat.  6  & 
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7  Yict.  c.  86,  renders  it  compulsory  on  the  Comm  issioners  to  grant  a 
license  like  the  present  on  production  of  a  certificate  which  satisfies 
them  of  the  applicant's  ^*  good  behaviour  and  fitness'*  for  the  situation. 
[CocKBURNy  C.  J. — Sect.  14  shows  that  is  not  so ;  for  it  empowers  the 
Commissioners  to  ask  any  question  they  see  fit  respecting  the  applica- 
tion.  Suppose,  while  the  man  is  before  the  Commissioners,  a  person 
comes  in  and  proves  that  the  applicant  is  a  pickpocket.]  That  would 
be  a  ground  for  dissatisfaction.  His  having,  been  previously  convicted 
and  fined  for  offences  Is  immaterial,  *as  for  these  he  has  been  r^egir 
already  punished  by  the  justices,  wbo  did  not  think  it  necessary  ^ 
to  revoke  or  suspend  his  license  as  they  might  have  done,  so  that,  in 
making  those  offences  ground  for  not  renewing  the  license,  the  Commis- 
sioners are  inflicting  a  punishment  not  warranted  by  law. 

CocKBURN,  C.  J. — I  am  clearly  of  opinion  that  we  ought  not  to  inter- 
fere. The  authority  and  jurisdiction  of  the  Commissioners  of  Police  are 
very  essential  to  restrain  improper  conduct  in  these  men.  It  is  quite 
clear  the  Commissioners  are  not  bound  to  be  satisfied  with  a  certificate 
good  on  the  face  of  it,  but  are  entitled  to  see,  and  it  is  their  duty  to  see, 
to  the  behaviour  of  persons  applying  for  licenses.  It  clearly  appears, 
from  sect.  14  of  stat.  6  &  7  Vict.  c.  86,  that  on  application  for  a  license 
they  may  put  any  questions  they  think  right.  Now,  when  it  comes  to 
be  disclosed,  as  it  is  here,  that  a  man  has  been  three  times  convicted 
and  fined,  it  is  quite  competent  for  them  to  say  *'  We  will  not  grant  you 
a  license."  Then,  if  they  could  refuse  the  license  altogether,  it  is  com- 
petent to  them  to  say  to  the  applicant,  *^  What  you  have  done  during 
the  last  year  is  sufficient  reason  why  we  should  not  at  once  grant  you  a 
license.  But  hoping  that  this  will  be  a  salutary  warning  and  check  on 
your  conduct  we  will  suspend  it,  and  if  you  come  again  in  a  month  we 
will  give  it  to  you."     That  seems  a  very  moderate  and  wise  course. 

Mellor  and  Shee,  JJ.,  concurring.  Rule  refused. 


♦CHAMBERS  v.  THE  MANCHSTER  and  MILFORD  ^^^gg 

Railway  Company.     June  22.  ^ 

Railway  Compcmy. — 7  S  8  Vict,  c,  85. — Companies  Clauses  Cfmsolidation  Act,  1845, 
8^9  Viet  e.  16. — Borrowing  powers. — Lloyd's  bonds, 

A  railway  Companj  were  empowered  bj  their  ipeeial  Aet  to  raiie  a  eapital  of  655,000/.,  and 
to  raiae  by  mortgage  any  ftirthur  sum  not  exceeding  185,000/. ;  bat  no  part  of  tnch  farther 
■am  waa  to  be  railed  nntil  the  whole  of  the  capital  bad  been  subflcribed  for  and  one-half  paid 
vp.  Part  only  of  the  capital  waa  sabacribed  for;  hot  the  Company,  being  in  want  of  money, 
determined  to  borrow  10,000/.  to  enable  them  to  pay  debta  dne  to  the  contractor,  engineer, 
iolieitors,  and  for  land,  and  also  to  meet  a  claim  made  by  W.  C.  for  trayelling  expenses  and 
loss  of  time.  The  direetora  applied  to  their  bankera,  and  obtained  the  anm  required  on  the 
■ecarity  of  the  Joint  and  acTeral  promissory  note  of  W.  C.  the  then  chairman  of  the  Com- 
ptnjr,  aod  of  B.,  one  of  the  directors.  B.,  baring  been  compelled  to  pay  the  money,  bronght 
an  action  against  W.  C.  for  contribntion.  The  board  of  directors  resolved  that,  *'  in  order  to 
discharge  the  liability  of  the  chairman  in  the  action  of  B.  against  him,  the  secretary  be 
tatborised  to  seal  Lloyd's  bonds  to  the  extent  of/'  Ac.  Bonds  were  accordingly  sealed  with 
the  rommon  seal  of  the  Company,  by  each  of  which  the  Company  "acknowledge  that  they 
stand  indebted  to  W.  C.  in  the  ram  of  1000/.  for.money  due  and  owing  from  the  said  Company 
to  the  laid  W.  C, ;  and  the  said  Company,  for  themselTcs,  their  snccessors  and  assigns,  hereby 
'coTenant  with  the  said  W.  C ,  his  executors  and  administrators,  to  pay  to  him,  his  ezecutorsy 
*<^Biiaiitraton,  or  assigns,  the  said  snm  of  1000/.,  Ao."    These  bonds  were  delivered  to  W.  C, 
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and  he  Msigned  them  to  one  D.  to  seeore  money  adraneed  hj  him»  and  with  which  money  the 
action  bronght  by  B.  againii  W.  C.  was  settled.  Sabseqaently,  the  direetors  resolred  that  the 
bonds  should  be  redeemed,  and  that  the  expenses  ineurred  by  the  ohairmen  shonld  be  paid  by 
the  Company  out  of  the  first  moneys  in  their  hands.  In  an  action  bronght  by  W.  C.  upon  one 
of  these  bonds,  held  that,  taking  into  oonsideration  staL  7  ib  8  Viet  o.  85,  The  Companisf 
Clanses  Consolidation  Act,  1845,  8  A  9  Viot  c.  16,  and  the  special  Act,  the  bond  was  Ulegal, 
and  that  he  ooald  not  reooTer. 

TnE  first  count  of  the  declaration  stated  that  the  defendants,  by  deed 
under  their  common  seal  bearing  date  the  28th  May,  1863,  acknow- 
ledged that  they  stood  indebted  to  the  plaintiff  in  the  sum  of  10002.  for 
money  due  and  owing  from  the .  defendants  to  the  plaintiff,  and  the 
defendants  thereby  covenanted  with  the  plaintiff  to  pay  to  him,  his 
executors,  administrators  or  assigns,  that  sum  upon  the  28th  May,  1866, 
and  also  interest  at  the  rate  of  5  per  cent,  per  annum  from  the  date 
i^Roq-i  thereof  *until  payment,  such  interest  to  be  payable  half-yearly 
-I  upon  the  28th  November  and  the  28th  May  in  each  year,  and 
of  which  interest  one  half-year  was  due  and  unpaid.  The  second,  third, 
fourth,  fifth  and  sixth  counts  were  for  interest  upon  five  other  deeds  of 
the  same  date  and  for  the  same  amount.  There  were  also  counts  for 
interest  and  on  accounts  stated. 

The  defendants  pleaded,  amongst  other  pleas,  first,  to  the  first, 
second,  third,  fourth,  fifth  and  sixth  counts  respectively,  non  est  factum ; 
and  to  the  residue  of  the  declaration,  never  indebted. 

Issues  thereon. 

The  defendants  had  also  pleaded  to  the  first,  second,  third,  fourth, 
fifth  and  sixth  counts,  a  plea  by  way  of  defence  on  equitable  grounds, 
an  abstract  of  which  was  as  follows : — That  the  alleged  deeds  were  made 
and  entered  into  by  the  defendants,  through  the  plaintiff  and  other 
directors  for  the  time  being  of  the  Company,  for  the  purpose  of  raising 
and  borrowing  the  moneys  therein  respectively  mentioned,  and  that  at 
the  time  of  the  making  of  the  said  deeds  respectively  the  defendants 
had  not  any  power  whatever  to  raise  or  borrow  the  said  moneys.  But, 
by  order  of  Mellor,  J.,  this  plea  was  disallowed  upon  the  plaintiff  under- 
taking to  admit  on  the  trial  evidence  of  the  matters  stated  in  the  abstract 
of  it  to  be  given  in  evidence  under  the  plea  of  non  est  factum  or  never 
indebted. 

On  the  trial,  before  Erie,  C.  J.,  at  the  Spring  Assizes  for  the  county 
of  Surrey,  it  appeared  that  the  defendants  were  incorporated  under  The 
Manchester  and  Milford  Railway  Act,  1860,  23  k  24  Vict.  c.  clxxv., 
and  that  in  1861,  being  in  want  of  money  for  the  payment  of  debts  due 
to  the  contractor,  engineer,  solicitors,  and  for  land,  and  also  to  meet  a 
*5901  ^^^^^  made  by  the  plaintiff  for  *1400{.  due  to  him  for  travelling 
-^  expenses  and  loss  of  time,  applied  to  their  bankers,  The  Uiiion 
Bank  of  London,  for  the  loan  of  a  sum  of  money,  who  ultimately  agreed 
to  advance  the  sum  of  10,000Z.  on  the  promissory  note  of  the  directors. 
At  a  meeting  of  the  board  of  directors  held  on  March  7th  1861,  tbe 
plaintiff,  who  was  then  chairman  of  the  Company,  and  Barrow  a  co- 
director  and  the  present  chairman  of  the  Company,  were  authorized  to 
sign  the  necessary  notes  for  the  amount  of  lO^OOOZ.  on  behalf  of  the 
Company,  on  the  condition  that  the  proceeds  of  the  calls  made  on  the 
aharehoMers  be  first  applied  in  liquidation  of  that  sum.  The  plaintiff 
and  Barrow  thereupon  signed  a  joint  and  several  promissory  note,  which 
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was  handed  to  the  bankers  on  the  advance  of  the  money,  and  they  after- 
wards renewed  the  note  more  than  once. 

In  April,  1868,  the  bank  required  payment  of  the  note,  and  Barrow, 
in  order  to  prevent  legal  proceedings  which  they  threatened  to  take 
against  him,  paid  the  balance  of  9500Z.  and  interest  due  upon  it,  and 
sued  the  plaintiff  for  contribution.  At  a  meeting  of  the  board  of 
directors  held  on  the  5th  May,  1863,  the  board  discussed  the  question 
as  to  the  issue  of  Lloyd's  bonds  as  security  for  a  loan  to  pay  off  the 
liability  of  the  plaintiff,  and  it  was  resolved  that  counsel's  opinion  be 
taken  as  to  whether  they  could  be  legally  issued.  At  a  meeting  of  the 
board  on  the  26th  of  May,  "  It  was  resolved,  that  in  order  to  discharge 
the  liability  of  the  chairman  in  the  action  of  Mr.  Barrow  against  him, 
the  secretary  be  authorized  to  seal  Lloyd's  bonds  to  the  extent  of 
7000/.,  to  be  deposited  for  twelve  months,  together  with  the  chairman's 
promissory  note  for  securingSOOOZ.  and  interest  at  6  per  cent.,  and 
commission  at  6  per  cent."  The  plaintiff  as  chairman  of  the  Company 
was  a  party  to  all  the  ^proceedings.  Pursuant  to  this  resolution  r^cgi 
the  bonds  to  that  amount,  which  according  to  their  value  in  the  *- 
market  would  be  equivalent  to  60002.,  were  sealed  and  delivered  to  the 
plaintiff,  and  he  afterwards  assigned  them  to  one  Denham  as  security 
for  a  loan  of  6000L  and  interest :  the  assignment  containing  a  covenant 
that  the  assignee  might  sue  in  the  name  of  the  plaintiff  in  case  of 
non-payment.  On  the  5th  June,  1863,  the  plaintiff  paid  Barrow  the 
debt  and  costs  due  to  the  latter  under  a  Judge's  order  to  stay  pro« 
ceedings. 

At  a  meeting  of  the  board  held  on  the  5th  August,  1863,  it  was 
resolved,  '^that  the  Lloyd's  bonds  amounting  to  70002.  given  as  a 
security  for  the  liability  of  the  chairman  under  the  bill  for  ^5002.  held 
by  the  Union  Bank,  be  redeemed,  and  that  his  expenses  in  raising  that 
money  be  paid  by  the  Company  out  of  the  first  moneys  in  the  bands  of 
the  Company."  The  bonds  were  never  redeemed  pursuant  to  this 
resolution. 

The  following  is  a  copy  of  one  of  the  bonds  on  which  the  action  was 
brought. 

"  The  Manchester  and  Milford  Railway  Company. 
"  Stamp  IZ.  5«.  "  Bond  for  10002. 

"No.  1. 

"The  Manchester  and  Milford  Railway  Company  do  hereby 
acknowledge  that  they  stand  indebted  to  William  Chambers,  of,  ftc, 
in  the  sum  of  10002.  for  money  due  and  owing  from  the  said  Company 
to  the  said  William  Chambers.  And  the  said  Company,  for  themselves, 
their  successors  and  assigns,  hereby  covenant  with  the  said  William 
Chambers,  his  executors  and  administrators,  to  pay  to  him,  his  executors, 
administrators  or  assigns,  the  said  sum  of  10002.  upon  the  28th  day  of 
Hay,  1866,  and  also  interest  thereon  at  the  rate  of  52.  *per  rsiccno 
cent,  per  annum  from  the  date  hereof  until  payment,  such  ^ 
interest  to  be  payable  half-yearly  upon  the  1st  day  of  January  and  the 
Ist  day  of  July  in  each  year. 

"  Given  under  the  common  seal  of  the  said  Company,  the  28th  day 
of  May,  1868. 
**A.  Beeston,  Secretary."  (Seal  of  the  Company.) 

Ko  entry  of  the  bonds  having  been  given  was  made  either  on  the 
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minutes  of  the  Company  or  in  their  books,  and  no  entry  of  sach  bonds 
had  been  registered  pursuant  to  The  Companies  Clauses  Consolidation 
Act,  1845,  sects.  89-55. 

It  was  objected  for  the  defendants:  Firstly,  that  the  bonds  were 
invalid  inasmuch  as  the  borrowing  power  of  the  Company  was  limited 
by  sect.  8  of  their  special  Act,  23  &  24  Vict.  c.  clxxv.,  and  sect  88  of 
The  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16. 
Secondly,  that  they  were  rendered  illegal  by  stat.  7  &  8  Vict.  c.  85, 
B.  19. 

A  verdict  was  entered  for  the  plaintiff,  leave  being  reserved  to  move 
to  enter  a  nonsuit. 

In  Easter  Term,  Lmh  obtained  a  rule  nisi  accordingly. 

Stat.  7  &  8  Vict.  c.  85,  s.  19,  ^*  Whereas  many  railway  Companies 
have  borrowed  money  in  a  manner  unauthorized  by  their  Acts  of  incor- 
poration or  other  Acts  of  Parliament  relating  to  the  said  Companies, 
upon  the  security  of  loan  notes  or  other  instruments  purporting  to  give 
a  security  for  the  repayment  of  the  principal  sums  borrowed  at  certain 
dates,  and  for  the  payment  of  interest  thereon  in  the  mean  time:  And 
whereas  such  loan  notes  or  other  securities  issued  otherwise  than  under 
the  provisions  of  some  Act  or  Acts  of  Parliament  have  no  legal  validi^, 
^^Qon  and  it  is  expedient  that  the  issue  '*'of  such  illegal  secarities 
^  should  be  stopped ;  but  such  loan  notes  or  other  securities  having 
been  issued  and  received  in  good  faith  as  between  the  borrower  and 
lender,  and  for  the  most  part  for  the  lawful  purposes  of  the  undertaking 
and  in  ignorance  of  their  legal  invalidity,  it  is  expedient  to  confirm  such 
as  have  been  already  issued"  ;  be  it  enacted,  *^  That  from  and  after  the 
passing  of  this  Act  any  railway  Company  issuing  any  loan  note  or  other 
negotiable  or  assignable  instrument  purporting  to  bind  the  Company  as 
a  legal  security  for  money  advanced  to  the  said  railway  Company 
otherwise  than  under  the  provisions  of  some  Act  or  Acts  of  Parliament 
authorizing  the  said  railway  Company  to  raise  such  money  and  to  issue 
such  security,  shall  for  every  such  offence  forfeit  to  Her  Majesty  a  sum 
equal  to  the  sum  for  which  such  loan  note  or  other  instrument  purports 
to  be  such  security :  Provided  always,  that  any  Company  may  renew 
any  such  loan  note  or  other  instrument  issued  by  them  prior  to  the 
passing  of  this  Act  for  any  period  or  periods  not  exceeding  five  years 
from  the  passing  of  this  Act.*' 

Sect.  20.  "  Where  any  railway  Company,  before  the  12th  day  of 
July,  1844,  shall  have  issued  or  contracted  to  issue  any  such  loan  notes 
or  other  unauthorized  instruments,  the  Company  may  and  shall  pay  off 
such  loan  notes  or  other  instruments  as  the  same  may  fall  due,  subject 
as  hereinbefore  provided ;  and  until  the  same  shall  be  so  paid  off  the 
said  loan  notes  or  other  instruments  shall  entitle  the  holders  thereof  to 
the  payment  by  the  Company  of  the  principal  sum  and  interest  thereby 
agreed  to  be  paid." 

Stat.  8  &  9  Vict.  c.  16. 
*')941       Socts.  38-55  have  the  heading  "With  respect  to  the  *bor- 
J  rowing  of  money  by  the  Company  on  mortgage  or  bond." 

Sect.  88.  ''If  the  Company  be  authorized  by  the  special  Act  to  bor- 
row money  on  mortgage  or  bond,  it  shall  be  lawful  for  them,  subject  to 
the  restrictions  contained  in  the  special  Act,  to  borrow  on  mortgage  or 
bond  such  sums  of  money  as  shall  from  time  to  time,  by  an  order  of  a 
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general  meeting  of  the  Company,  be  authorized  to  be  borrowed,  not  ex- 
ceeding in  the  whole  the  sum  prescribed  by  the  special  Act,  and  for 
securing  the  repayment  of  the  money  so  borrowed,  with  interest,  to 
mortgage  the  undertaking,  and  the  future  calls  on  the  shareholders,  or 
to  give  bonds  in  manner  hereinafter  mentioned." 

Sect.  40.  ^*  Where  by  the  special  Act  the  Company  shall  be  restricted 
from  borrowing  any  money  on  mortgage  or  bond  until  a  definite  portion 
of  their  capital  shall  be  subscribed  or  paid  up,  or  where  by  this  or  the 
special  Act  the  authority  of  a  general  meeting  is  required  for  such  bor- 
rowing, the  certificate  of  a  justice  that  such  definite  portion  of  the  capi- 
tal has  been  subscribed  or  paid  up,  and  a  copy  of  the  order  of  a  general 
meeting  of  the  Company  authorizing  the  borrowing  of  any  money,  cer- 
tified by  one  of  the  directors  or  by  the  secretary  to  be  a  true  copy,  shall 
be  sufficient  evidence  of  the  fact  of  the  capital  required  to  be  subscribed 
or  paid  up  having  been  so  subscribed  or  paid  up,  and  of  the  order  for 
borrowing  money  having  been  made ;  and  upon  production  to  any  justice 
of  the  books  of  the  Company,  and  of  such  other  evidence  as  he  shall 
think  sufficient,  such  justice  shall  grant  the  certificate  aforesaid." 

Sect.  41.  '^  Every  mortgage  and  bond  for  securing  money  borrowed 
by  the  Company  shall  be  by  deed  under  *the  common  seal  of  the  r^ccq^ 
Company,  duly  stamped,  and  wherein  the  consideration  shall  be  ^ 
truly  stated ;  and  every  such  mortgage  deed  or  bond  may  be  according 
to  the  form  in  the  Schedule  (C.)  or  (D.)  to  this  Act  annexed,  or  to  the 
like  eflFect." 

Sect.  45.  "  A  register  of  mortgages  and  bonds  shall  be  kept  by  the 
secretary,  and  within  fourteen  days  after  the  date  of  any  such  mortgage 
or  bond  an  entry  or  memorial  specifying  the  number  and  date  of  such 
mortgage  or  bond,  and  the  sums  secured  thereby,  and  the  names  of  the 
parties  thereto,  with  their  proper  additions,  shall  be  made  in  such 
register ;  and  such  register  may  be  perused  at  all  reasonable  times  by 
any  of  the  shareholders,  or  by  any  mortgagee  or  bond  creditor  of  the 
Company,  or  by  any  person  interested  in  any  such  mortgage  or  bond| 
without  fee  or  reward." 

Sect.  46.  '^  Any  party  entitled  to  any  such  mortgage  or  bond  may 
from  time  to  time  transfer  his  risht  and  interest  therein  to  any  other 
person  ;  and  every  such  transfer  shall  be  by  deed  duly  stamped,  wherein 
the  consideration  shall  be  truly  stated ;  and  every  such  transfer  may  be 
according  to  the  form  in  the  Schedule  (E.)  to  this  Act  annexed,  or  to 
the  like  effect." 

Sect.  90.  *^  The  directors  shall  have  the  management  and  superin- 
tendence of  the  affairs  of  the  Company,  and  they  may  lawfully  exercise 
all  the  powers  of  the  Company,  except  as  to  such  matters  as  are  directed 
by  this  or  the  special  Act  to  be  transacted  by  a  general  meeting  of  the 
Company,  but  all  the  powers  so  to  be  exercised  shall  be  exercised  in 
accordance  with  and  subject  to  the  provisions  of  this  and  the  special  Act ; 
and  the  exercise  of  all  such  powers  shall  be  subject  also  to  the  control 
*and  regulation  of  any  general  meeting  specially  convened  for  r^rnA 
the  purpose,  but  not  so  as  to  render  invalid  any  act  done  by  the  ^ 
directors  prior  to  any  resolution  passed  by  such  general  meeting." 

Sect.  91.  ^*  Except  us  otherwise  provided  by  ^e  special  Act,  the  foL 
lowing  powers  of  the  Company  (that  is  to  say)  the  choice  and  removal 
of  the  directors,  ftc,  the  determination  as  to  the  remuneration  of  tho 
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directors,  auditors,  treasurer,  and  secretary,  the  determination  as  to  the 
amount  of  money  to  be  borrowed  on  mortgage,  the  determination  as  to 
the  augmentation  of  capital,  and  the  declaration  of  dividends,  shall  be 
exercised  only  at  a  general  meeting  of  the  Company." 

Stat.  23  &  24  Vict.  c.  clxxv.  s.  6.  ^*  Subject  to  the  powers  of  con- 
verting loans  into  capital  in  ^  The  Companies  Clauses  Consolidation  Act, 
1845,'  contained,  the  capital  of  the  Company  in  shares  shall  be  655,0002., 
and  all  and  every  part  of  the  moneys  so  to  be  raised  shaU  be  applied 
only  in  carrying  into  execution  the  objects  and  purposes  of  this  Act." 

Sect.  8.  *^  It  shall  be  lawful  for  the  Company  to  borrow  on  mortgage 
of  their  undertaking  any  sums  of  money  not  exceeding  in  the  whole  the 
sum  of  185,000/. ;  but  no  part  of  that  sum  shall  be  borrowed  until  the 
whole  of  the  said  capital  of  555,000/.  shall  have  been  subscribed  for, 
and  until  they  shall  prove  to  the  justice  who  is  to  certify  under  the  pro- 
visions contained  in  sect.  40  of  *  The  Companies  Clauses  Consolidation 
Act,  1845,'  before  he  so  certifies,  that  all  such  capital  has  been  sub- 
scribed for  bonfi  fide,  and  is  held  by  subscribers  or  their  assigns,  and 
*5971  ^^^  which  such  subscribers  or  their  ^assigns  are  legally  liable, 
^  and  until  one-half  of  such  capital  shall  have  been  paid  up,  and 
all  and  every  part  of  the  money  so  to  be  borrowed  shall  be  applied  in 
carrying  the  purposes  of  this  Act  into  execution." 

The  case  was  argued  June  21,  22,  and  judgment  given  on  the  latter 
day. 

Bovill  and  L.  Kelly  showed  cause. — An  incorporated  Company  may 
borrow  money  on  bond  unless  such  mode  of  borrowing  is  expressly  pro- 
hibited by  their  special  Act  or  some  Act  incorporated  with  it.  [They 
cited  The  South  Yorkshire  Railway  and  River  Dun  Company  v.  The 
Great  Northern  Railway  Company,  9  Exch.  55,  84,  per  Parke,  B.; 
Bateman  v.  The  Mayor  of  Ashton-under-Lyne,  8  H.  &  N.  823,  335,  per 
Martin,  B. ;  Payne  v.  The  Mayor  of  Brecon,  Id.  572, 578,  per.  Martin,  B.] 
This  was  not  a  borrowing  on  mortgage  of  the  undertaking,  and  therefore 
sect.  8  of  the  special  Act,  23  k  24  Vict.  c.  clxxv.,  does  not  apply.  [They 
cited  McCormick  v.  Parry,  7  Exch.  855.]     Sect.  1  of  that  Act  incor- 

S orated  with  it  The  Companies  Clauses,  The  Lands  Clauses  and  The 
Railways  Clauses  Consolidation  Acts,  1845,  8  &  9  Vict.  cc.  16,  18,  20. 
Sect.  38  of  Stat.  8  &  9  Vict.  c.  16,  requires  the  sanction  of  a  general 
meeting  of  the  Company  to  the  exercise  of  thdr  power  of  borrowing  on 
mortgage  or  bond  under  sect,  8  of  the  special  Act ;  but  neither  this  nor 
the  other  sections  apply  to  prohibit  directors  from  issuing  bonds  in  acknow- 
ledgment of  a  liability  or  debt  already  existing.  Stat.  8  &  9  Vict.  c.  16, 
8.  90,  gives  large  powers  to  the  directors ;  and  sect.  91  only  imposes  a 
restriction  on  their  power  of  borrowing  money  on  mortgage.  In  Bill 
♦5981  **''  ■"■^^  Darenth  Valley  Railway  Company,  1  H.  &  N.  305,  it 
•'  was  held  no  answer  to  an  action  by  the  secretary  of  the  Company 
for  his  salary  that  there  had  been  no  determination  at  a  general  meeting 
as  to  his  remuneration  as  required  by  sect  91.  In  a  Court  of  equity 
the  plaintiff  would  be  entitled  on  these  bonds  as  against  the  Company. 
In  Troup's  Case,  The  Electric  Telegraph  Company  of  Ireland,  29  Beav. 
853,  Hoare's  Case,  In  re  the  same  Company,  80  Id.  225,  the  directoit 
of  a  Company,  having  no  power  by  their  deed  of  settlement  to  borrow 
money,  but  having  done  so  under  circumstances  similar  to  the  presenti 
and  the  money  having  been  bon&  fide  applied  to  the  purposes  of  the 
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Company,  the  secretary  of  the  Company,  who  had  borrowed  the  money 
with  the  authority  and  sanction  of  the  directors,  was  held  entitled  to 
recover  the  amount  against  the  Company ;  though  he  must  have  known 
that  the  Company  had  no  power  to  borrow  money.  [Cromptok,  J.— 
In  this  case  there  is  a  special  statutory  provision  for  borrowing  under 
certain  conditions.  If  an  Act  of  Parliament  prohibits  borrowing,  there 
would  hardly  be  an  equity  in  the  lender  to  recover  money  lent.]  In 
White  V.  The  Carmarthen,  &c.,  Railway  Company,  88  L.  J.  Ch.  93, 
where  a  railway  Company,  after  exhausting  their  statutory  borrowing 
powers,  issued  bonds  in  the  same  form  as  the  present,  partly  to  a  con* 
tractor  and  partly  to  persons  who  had  supplied  a  parliamentary  deposit, 
and  at  the  time  of  the  issue  the  Company  were  about  to  apply  for  powers 
to  raise  further  share  and  loan  capital,  which  application  was  successful, 
Wood,  v.  C,  held,  on  demurrer  to  a  bill  against  the  Company,  that 
these  facts  would  not  justify  the  Court  in  ^declaring  the  bonds  r^eoq 
illegal  as  an  evasion  of  the  limitation  of  the  Company's  borrow-  ^ 
in^  powers.  There  is  no  objection  to  the  directors  giving  an  acknow* 
ledgment  of  an  equitable  debt.  [Crompton,  J. — The  term  ^^  acknow- 
ledge" in  these  bonds  is  not  used  with  reference  to  an  existing  debt.] 
These  bonds  are  not  assignable ;  and  are  not  in  the  form  given  in  Sche- 
dule (D.)  to  Stat.  8  &  9  Vict.  c.  16 :  the  obligees  are  not  bound  in  a 
penal  sum,  therefore  sect.  41,  which  requires  that  the  consideration  shall 
be  truly  stated,  does  not  apply.  If  the  directors  had  power  to  borrow 
this  money,  sect.  97  enables  them  to  make  a  contract  not  under  seal  for 
the  purpose.  The  assignee  of  these  bonds  never  Was  a  creditor  of  the 
Company ;  the  original  creditors  had  been  paid  by  Barrow. 

Lush  and  O,  W.  Woody  contri. — This  was  in  eiTect  a  borrowing  of 
money  by  the  Company,  either  directly  or  indirectly,  and  is  illegal  either 
as  being  prohibited  by  statute,  or  being  without  consideration.  Railway 
Companies,  being  the  creatures  of  Acts  of  Parliament,  have  not  the  large 

I>owers  which  corporations  created  by  Royal  charter  have  at  common 
aw,  but  only  those  given  by  statute.  They  are  required  to  satisfy  the 
Legislature  that  they  will  be  able  to  complete  the  undertaking  with  the 
funds  which  they  are  authorized  to  raise.  And,  reading  together  stats. 
7  &  8  Vict.  c.  85,  and  8  &  9  Vict.  c.  16,  there  is  a  prohibition  of  the 
borrowing  of  money  except  under  the  special  Act,  and  the  special  Acta 
in  this  case,  28  &  24  Vict.  c.  clxxv.,  which  gives  a  power  to  borrow  on 
mortgage,  impliedly  excludes  borrowing  on  any  other  security.  Stat.  7 
&  8  Vict.  c.  85,  intended  to  put  down  the  practice  of  directors  of  Com- 
panies undertaking  matters  *beyond  the  scope  of  their  special  r#gAA 
Act,  as  well  as  to  restrain  the  borrowing  of  money.  By  sect.  17,  *- 
if  any  railway  Company  acts  in  a  manner  unauthorized  by  the  provisions 
of  the  Act  or  Acts  of  Parliament  relating  to  such  railway,  or  in  excess  of 
the  powers  given  and  objects  defined  by  the  said  Act  or  Acts,  the  Lords  of 
the  Treasury  are  empowered  to  certify  the  same  to  the  Attorney-General ; 
and  thereupon  he  shall  proceed  to  obtain  an  injunction  or  order  to 
restrain  the  Company  from  acting  in  sach  illegal  manner,  or  for  such 
other  relief  as  the  nature  of  the  case  may  require.  [Blackburn,  J.-— 
That  section  does  not  alter  the  law,  it  only  empowers  the  Lords  of  the 
Treasury  to  put  the  Attorney-General  in  motion :  it  assumes  that  acts 
done  in  excess  of  the  powers  given  by  the  Act  relating  to  the  railway 
may  be  restrained.]     Sect.  19  assumes  that  loan  notes  are  illegal ;  the 
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recital  is  a  declaration  by  the  Legislature  that  the  borrowing  of  money 
where  it  is  not  authorized  by  the  Act  is  illegal.  [Blackburn,  J. — It 
shows  that  the  person  who  framed  the  clause  thought  it  was  illegal] 
The  recital  applies  to  all  instruments  given  as  a  security  for  money  Dor- 
rowed  ;  the  terms  are  not  *^  purporting  to  be  assignable/'  but  *'  purport- 
ing to  give  a  security  for  the  repayment  of  the  principal  sums  borrowed;*' 
and  again,  '^  such  loan  notes  or  other  securities,"  not  those  ^^  purporting 
to  be  assignable,"  but  whatever  their  character.  [Gromptoit,  J. — Every 
instrument  given  as  a  security  for  money  borrowed  is  assignable  in  equity.] 
And  it  was  intended  to  prohibit  the  issuing  of  every  such  instrument. 
Moreover,  the  section  having  legalized  those  instruments  which  had  been 
issued  before  the  passing  of  the  Act,  proceeds  to  impose  a  penalty  on  any 
railway  Company  issuing  any  loan  note  or  other  negotiable  or  assignable 
*6011  *i"'3^^^°^^'^^  purporting  to  bind  the  Company  as  a  legal  security 
-I  for  money  advanced  to  the  Company  otherwise  than  under  the 
provisions  of  some  Act  of  Parliament  authorizing  the  Company  to  raise 
such  money  and  to  issue  such  security.  These  bonds  if  lawfully  issued 
are  assignable  at  law.  Sect.  46  of  stat.  8  &  9  Vict.  c.  16,  makes  every 
bond  for  securing  money  borrowed  authorized  by  that  Act  assignable. 
[He  also  referred  to  sect.  20  of  stat.  7  ft  8  Vict.  c.  85.]  [Blackburn, 
J. — The  form  of  these  instruments  does  not  show  that  they  were  given 
for  money  borrowed.]  That  may  be  shown  by  extrinsic  evidence ;  and 
indeed  must  be  assumed.  The  true  consideration  for  these  bonds,  if 
stated,  would  have  been  that  the  plaintiff  had  incurred  a  liability  for 
the  Company  which  he  was  going  to  continue.  At  the  time  when  the 
resolution  for  affixing  the  seal  to  these  bonds  was  passed  there  was  no 
debt  due  to  the  plaintiff.  Suppose  he  had  gone  away  with  the  bonds, 
the  Company  would   have  received  no   benefit  from  the  transaction. 

E Blackburn,  J. — Though  the  arrangement  if  not  carried  out  would 
ave  been  a  fraud  on  the  Company,  after  it  has  been  carried  out  it  may 
stand  as  against  them.  Suppose  a  covenant  under  seal  and  no  con- 
sideration stated,  what  defence  legal  or  equitable  would  the  covenantor 
have  ?  Do  you  say  that  all  borrowing  is  prohibited  ?]  Yes.  [Cromp- 
TON,  J. — And  that  the  Company  must  never  overdraw  their  bankers? 
Blackburn,  J. — Then,  if  they  do  overdraw,  they  must  deposit  deben- 
tures as  a  security.  Crompton,  J. — They  may  contract  for  things 
necessary  for  the  undertaking,  and  so  get  credit.  Blackburn,  J. — 
That  puts  a  railway  Company  in  the  position  of  a  married  woman  who 
may  bind  the  credit  of  her  husband  for  necessaries,  though  not  for  a 
>^f>021  '^^^  ^^  money  to  pay  for  them.]  An  infant  is  in  *the  same 
-*  position.  [£.  Kelly  referred  to  Marlow  v.  Pitfeild,  1  P.  Wms. 
558.]  Stat.  7  &  8  Vict.  c.  85,  s.  19,  taken  in  connection  with  the 
express  enabling  power  in  sect.  8  of  stat.  23  k  24  Vict.  c.  clxxv..  to 
borrow  on  mortgage,  excludes  every  other  mode  of  borrowing.  The 
latter  enactment,  which  enables  the  Company  to  raise  an  additional  tem- 
porary capital  by  borrowing  on  mortgage,  follows  sect.  5,  which  limits 
the  amount  of  the  capital  of  the  Company,  and  assumes  that  without  it 
there  would  not  be  the  power  of  borrowing.  This  power  of  borrowing 
on  mortgage  is  inconsi^ent  with  the  power  to  borrow  on  inferior  seca- 
rities  at  a  higher  rate  of  interest.  [Blackburn,  J. — There  is  a  practi- 
cal difference  between  a  mortgagee  and  debenture  holder  under  stat.  8 
fr  9  Vict*  c.  \6y  and  a  common  law  creditor.]    Also  the  provisions  of 
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8tat.  8  &  9  Vict.  c.  16,  show  that  the  only  power  of  borrowing  is  that 
given  in  the  special  Act.  [He  referred  to  sect.  40.]  Sect.  45  requires 
that  a  register  of  the  securities  which  are  legalized  shall  be  kept,  iii 
order  that  persons  lending  money  to  the  Company  may  know  how  they 
stand ;  but  there  is  no  provision  for  registering  these  bonds,  for  they 
are  not  issued  by  virtue  of  the  Act.  And  they  are  not  within  sect.  41, 
for  no  consideration  is  stated.  In  Gurteis  v.  The  Anchor  Insurance 
Company,  2  H.  &  N.  537,  which  was  an  action  on  an  annuity  deed 
executed  by  three  directors  of  a  Joint  Stock  Company,  the  Court  allowed 
the  defendants  to  plead  that  the  directors  making  the  deed  had  no  power 
to  bind  the  Company  because  they  had  no  authority  to  affix  the  seal  to 
such  a  deed  without  being  submitted  to  a  general  or  special  meeting  of 
the  shareholders  in  pursuance  of  stat.  7  &  8  ^Yict.  c.  110.  In  r^er^Ao 
Ernest  v.  Nicholls,  6  H.  L.  Ca.  401,  Lord  Wensleydale  said,  p.  *• 
419,  ^^  All  persons,  therefore,  must  take  notice  of  the  deed  and  the  pro- 
visions of  the  Act"  7  &  8  Vict.  c.  110.  "  If  they  do  not  choose  to 
acquaint  themselves  with  the  powers  of  the  directors,  it  is  their  own 
fault,  and  if  they  give  credit  to  any  unauthorized  persons  they  must  be 
contented  to  look  to  them  only,  and  not  to  the  Company  at  large.  The 
stipulations  of  the  deed,  which  restrict  and  regulate  their  authority,  are 
obligatory  on  those  who  deal  with  the  Company;  and  the  directors  can 
make  no  contract  so  as  to  bind  the  whole  body  of  shareholders,  for  whose 
protection  the  rules  are  made,  unless  they  are  strictly  complied  with. 
The  contract  binds  the  person  making  it,  but  no  one  else."  In  Lindley 
on  Partnership,  vol.  1,  p.  201,  after  citing  this  passage,  it  is  said,  "  At 
the  same  time,  the  great  principle  that  directors  of  a  Company  are 
rather  special  than  general  agents,  and  that,  consequently,  they  have 
no  power  to  bind  the  Company  except  within  the  limits  set  by  its  deed 
of  settlement,  is  daily  gaining  ground,  and  may  indeed  be  considered  as 
the  established  doctrine,  so  far  as  regards  Companies  whose  deeds  of 
settlement  are  registered,  and  are  therefore  accessible  to  the  public," 
citing  Balfour  v.  Ernest,  5  C.  B.  N.  S.  601  (E.  C.  L.  R.  vol.  94),  and 
referring  to,  among  other  cases,  In  re  The  Athenaeum  Life  Assurance 
Society,  Ex  parte  The  Eagle  Insurance  Company,  4  K.  &  J.  549 ;  The 
Official  Manager  of  the  Athenaeum  Life  Assurance  Society  t;.  Pooley,  1 
Giff.  102.  And  in  page  269  it  is  laid  down  as  a  principle,  ^^  That  acts 
which  are  ultra  vires  do  not  bind  the  Company,  whether  they  are  actu- 
ally known  to  be  so  or  not." 

Assuming  that  the  Company  may  borrow,  they  can  *do  so  r*gA  j 
only  on  certain  conditions,  one  of  which  is  the  consent  of  a  I- 
general  meeting,  and  that  has  not  been  complied  with.  An  unauthor- 
ized use  of  the  common  seal  by  the  directors  cannot  give  them  a  right 
against  the  Company :  The  South  Yorkshire  Railway  and  River  Dun 
Company  v.  The  Great  Northern  Railway  Company,  9  Exch.  66,  84, 
per  Parke,  B.  [Blackburn,  J. — In  Payne  v.  The  Mayor  of  Brecon, 
8  H.  &  N.  572,  the  Court  proceeded  on  the  replication,  which  showed 
that  the  money  was  borrowed  for  purposes  authorized  by  a  local  Act ; 
and  therefore  the  Court  did  not  decide  that  the  plea  was  bad.]  In 
White  t;.  The  Carmarthen,  &c..  Railway  Company,  33  L.  J.  Ch.  98,  the 
bonds  were  given  to  the  contractors  as  security  for  money  due  to  them 
from  the  Company,  and  Wood,  Y.  C,  on  demurrer  to  a  bill  filed  by  a 
Bhareholder  against  the  directors,  held  that  the  Court  would  not  assume 


604  CHAMBERS  «.  M.  &  M.  BT.  GO.    [T.  Y.  1864.] 

that  the  issuing  of  such  bonds  was  illegal  or  an  erasion  of  the  Com- 

fanj*s  Act.  In  Troup's  Case,  The  Electric  Telegraph  Company  of 
reland,  29  Beav.  353,  and  Hoare*8  Case,  In  re  the  same  Company,  80 
Id.  225,  there  was  a  borrowing  by  a  private  partnership  whose  deed  of 
settlement  gave  no  power  to  borrow,  and  there  being  no  equity  the  Court 
would  not  interfere. 

Grompton,  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  case  is  one  of  considerable  importance,  but  it  has  been  fully  argued, 
and  we  have  had  an  interval  of  time  since  the  adjournment  of  the  case 
for  considering  it.  If  I  entertained  any  doubt,  I  should  wish  for  further 
*60^1  time,  but  I  do  not  entertain  any,  and  it  *is  desirable  that  we 
^  should  give  our  judgment  speedily  :  if  wrong,  it  can  be  set  right 
on  appeal. 

I  take  the  law  to  be  correctly  laid  down  by  Parke,  B.,  in  The  South 
Yorkshire  Railway  and  River  Dun  Company  v.  The  Great  Northern 
Railway  Company,  9  Exch.  55,  84,  and  indeed  it  was  not  much  dis- 
puted. It  is  not  necessary  to  decide  on  which  party  the  onus  lies  of 
showing  whether  there  was  a  power  of  borrowing  or  not,  because  the 
present  case  is  within  the  rule  of  law  there  laid  down.  Parke,  B.,  says 
that,  generally  speaking,  all  corporations  are  bound  by  their  acts  under 
the  corporate  seal  properly  affixed,  which  is  the  legal  mode  of  express- 
ing the  will  of  the  entire  body,  and  are  bound  as  much  as  an  individual 
19  by  his  own  deed.  He  then  proceeds : — ^^  But  where  a  corporation 
is  created  by  Act  of  Parliament  for  particular  purposes^  with  special 
powers,  then  indeed  another  question  arises,  their  deed,  though  under 
their  corporate  seal,  and  that  regularly  affixed,  does  not  bind  them,  if 
it  appear  by  the  express  provisions  of  the  statute  creating  the  corpora- 
tion, or  by  necessary  or  reasonable  inference  from  its  enactments,  that 
the  deed  was  ultra  vires — that  is,  that  the  Legislature  meant  that  such 
a  deed  should  not  be  made."  That  doctrine  applies  to  railway  Compa- 
nies, which  are  special  bodies  the  creatures  of  Acts  of  Parliament,  con- 
stituted for  specific  purposes,  and  the  Legislature  have,  as  respects  them, 
put  a  limit  on  the  powers  belonging  to  corporations,  and  in  particular 
on  their  powers  of  borrowing  money.  I  think  the  directors  of  these 
Companies  are  in  the  position  of  special  agents,  having  authority  to 
affix  the  seal  of  the  Company  to  deeds  when  not  ultra  vires,  but  have 
*6061  "^  power  to  affix  *the  seal  where  the  Legislature  have  declared, 
-■  directly  or  by  implication,  that  such  deeds  are  not  to  be  made. 
And  the  Company  are  not  bound  by  the  seal  affixed  by  the  directors 
to  a  deed,  not  merely  where  there  is  illegality  in  it,  but  where  the  direc- 
tors have  not  authority  to  affix  it.  The  power  of  a  partner  to  bind 
the  partnership  is  in  the  nature  of  that  of  an  agent  to  bind  his  prin- 
cipal; and  with  some  limitations  such  as  the  power  of  the  directors  of  a 
Company  to  bind  the  Company.  Though  they  have  the  custody  of  the 
seal  of  the  Company,  they  have  no  right  as  agents  to  affix  it  to  a  deed 
which  the  Legislature  have  said  shall  not  be  made.  I  asree  with  Mr. 
JjU8h*8  argument,  that  the  scope  of  the  legislation  on  this  subject  is 
that  the  Company  should  not  have  power  to  increase  their  capital  with- 
out the  sanctions  specified  in  their  Act.  We  must  therefore  see  whe- 
ther the  powers  which  belong  to  the  Company  as  a  corporation  are 
limited  by  express  or  implied  prohibition. 
;  Stat  7  &  8  Vict.  c.  85,  s.  19,  after  reciting  that  many  railway  Com- 
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panies  bad  borrowed  money  in  a  manner  unauthorized  by  their  Acts, 
&c.,  contains  a  prohibition  against  some  modes  of  borrowing.  If  indeed 
they  can  borrow  without  a  loan  note  the  act  would  be  valid.  But  it  is 
monstrous  to  say  that  the  borrowing  of  money  upon  the  security  of 
such  a  noie  is  not  impliedly  illegal  ?  The  only  doubt  arises  upon  the 
words  imposing  the  penalty — whether  the  penalty  applies  unless  the 
instrument  issued  is  negotiable  or  assignable ;  but  the  section  goes  on  to 
provide  that  the  Company  may  **  renew  any  such  loan  note  or  other 
instrument,"  issued  prior  to  the  passing  of  the  Act ;  and  the  recital  men«- 
tions,  *^  such  loan  notes  or  other  securities  having  been  issued  and  re- 
ceived *in  good  faith  as  between  the  borrower  and  lender."  I  r^gA-r 
think  the  penalty  must  attach  to  the  loan  notes  mentioned  in  the  ^ 
first  part  of  the  clause,  and  therefore  impliedly  the  Legislature  prohibit 
any  borrowing  except  in  the  manner  authorized  by  the  special  Act. 

By  sect.  8  of  the  special  Act  the  Company  as  soon  as  the  whole 
capital  shall  have  been  subscribed,  which  has  not  yet  been  done,  are 
authorized  to  borrow  185,0002.  on  mortgage  of  their  undertaking.  It 
is  said  that  this  leaves  untouched  the  power  of  borrowing  money  on 
bond  or  by  simple  contract,  so  that  though  the  Company  can  only  bor- 
row that  sum  on  mortgage  the  Legislature  have  left  to  the  Company  a 
larger  power  of  borrowing  money  on  other  security.  But  it  is  a  strange 
construction  that  by  an  enactment  giving  them  a  limited  express  power 
of  borrowing,  they  are  to  have  a  general  implied  power  of  borrowing. 
I  agree  with  Mr.  Lush  that  the  more  natural  construction  is  that  this  is 
an  enabling  section,  giving  power  to  the  Company  which  it  would  not 
otherwise  have  possessed,  and  that  the  directors  cannot  borrow  money 
in  any  other  way  so  as  to  bind  the  Company.  And  this  construction  is 
recognised  in  ^' The  Companies  Clauses  Consolidation  Act,  1845,"  which 
by  sect.  38  enacts,  '^  If  the  Company  be  authorized  by  the  special  Act 
to  borrow  money  on  mortgage  or  bond,  it  shall  be  lawful  for  them,  sub- 
ject to  the  restrictions  contained  in  the  special  Act,  to  borrow  on  mort- 
gage or  bond  such  sums  of  money  as  shall  from  time  to  time,  by  an 
order  of  a  general  meeting  of  the  Company,  be  authorized  to  be  bor- 
rowed, not  exceeding  in  the  whole  the  sum  prescribed  by  the  special 
Act,  &c.,"  which  means  that  the  special  Act  was  required  to  enable  the 
Company  to  borrow.  The  provision  in  *this  section,  coupled  r*gAo 
with  the  19th  section  of  stat.  7  &  8  Vict.  c.  85,  impliedly  pre-  '• 
vents  the  Company  from  borrowing  money  in  any  other  way  than  on 
mortgage.  Again,  if  they  had  a  common  law  power  to  borrow  money 
on  bond  or  other  security,  the  power  conferred  upon  them  by  their 
special  Act  of  borrowing  on  mortgsge  and  under  restrictions  would  be 
idle.  Further,  sect.  41  of  stat.  8  &  9  Vict.  c.  16,  requires  that  in  every 
mortgage  and  bond  for  securing  money  borrowed  by  the  Company  the 
consideration  shall  be  truly  stated,  not  merely  on  account  of  the  stamp, 
because  that  is  regulated  by  the  amount  of  the  sum  borrowed ;  and  sect. 
45  requires  that  a  register  of  mortgages  and  bonds  shall  be  kept  for 
inspection. 

In  Payne  v.  The  Mayor  of  Brecon,  8  H.  &  N.  572,  a  special  Act  gave 
the  corporation  express  power  to  borrow  money  for  the  purposes  of  the 
Act.  In  White  v.  The  Carmarthen,  &c..  Railway  Company,  88  L.  J. 
Ch.  93,  the  bonds  were  given  for  a  debt  really  due  to  the  contractors 
for  work  done,  and  were  valid,  being  proper  instruments  to  be  given  in 
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that  case.  The  bonds  before  us  derive  their  name  from  a  gentlemau 
'whom  we  all  know  to  be  a  person  of  great  ability ;  though  not  assigna- 
ble at  law  they  are  in  the  nature  of  an  account  stated  under  seal,  not 
for  increasing  the  capital,  but  by  way  of  payment  of  what  is  legally 
due.  For  they  were  intended  to  enable  Companies  to  hand  over  to  con- 
tractors to  whom  they  were  indebted  for  work  executed  under  their 
contract  something  which  was  equivalent  to  money,  and  upon  which 
money  might  be  raised.  It  is  the  same  as  if  the  Company  issuing  them 
said  to  the  contractors,  ^' We  are  liable  to  you  for  work  done  under  our 
*fi091  '^^^  ^^  Parliament,  and  our  object  '"in  giving  you  these  bonds 
^  is  to  enable  you  to  raise  upon  them  the  sums  therein  specified." 
Troup's  Case,  The  Electric  Telegraph  Company  of  Ireland,  29  Beav. 
858,  as  explained  by  Mr.  Kelly^  shows  that  when  the  money  borrowed 
has  been  applied  for  the  purposes  of  the  Company  the  lender  has  an 
equity  to  follow  and  recover  it,  or  at  least  a  Court  of  equity  will  not 
assist  the  Company  in  resisting  payment.  But  here  the  scheme  of  issu- 
ing these  bonds  was  resorted  to  for  the  purpose  of  raising  money  upon 
them  in  order  to  enable  the  plaintiff  to  discharge  the  liability  into  which 
he  had  entered  on  behalf  of  the  Company  of  which  he  was  chairman. 
I  am  inclined  to  think  that  that  transaction  which  was  the  origin  of  the 
whole,  and  which  was  in  substance  a  loan,  was  illegal. 

These  bonds  are  therefore  void  as  being  without  consideration,  and 
also  tainted  with  the  illegality  of  the  old  transaction  for  which  they 
were  given  as  a  fresh  security ;  and  further,  as  being  a  direct  or  indi- 
rect mode  of  borrowing  money.  It  is  clear  that  the  plaintiff  had  know- 
ledge of  the  purpose  for  which  they  were  sealed,  and  he  was  a  party  to 
the  resolutions  by  which  the  secretary  of  the  Company  was  authorized 
to  seal  them.  He  took  the  bonds  for  the  purpose  stated,  and  applied 
them  to  that  purpose ;  though  whatever  was  done  with  them  afterwards, 
the  giving  of  them  was  for  raising  money  in  a  way  both  expressly  and 
impliedly  prohibited  by  Act  of  Parliament,  and  therefore  void,  and  the 
plaintiff  cannot  recover  upon  them. 

As  to  the  point  whether  the  prohibition  against  borrowing  extends  to 
the  overdrawing  by  the  Company  of  the  account  at  their  bankers  to  a 
*6101  ^°^^^'  extent  for  the  ^immediate  necessities  of  the  Company;  I 
-■  think  Mr.  Lu%h  gave  the  right  answer, — that  if  a  Company  were 
permitted  to  overdraw  to  a  small  amount  there  is  no  reason  why  they 
should  not  do  so  to  any  extent  to  which  their  credit  would  reach. 

Blackburn,  J. — The  principle  of  law  was  accurately  stated  by  Lord 
Wonsleydale  in  his  judgment  in  The  South  Yorkshire  Railway  and  River 
Dun  Company  v.  The  Great  Northern  Railway  Company,  9  Exch.  55, 
84,  already  cited.  My  opinion,  in  the  present  case,  is  based  upon  this, 
that  the  instruments,  on  which  the  action  is  brought,  are  instruments 
which  by  necessary  inference  the  Legislature  intended  should  not  be 
made,  and  that  this  constitutes  a  good  defence  at  law.  If  we  had  to 
decide  whether  it  was  a  defence  on  equitable  grounds,  it  would  be  neces- 
sary to  consider  what  terms  should  be  imposed,  and  we  should  have  to 
refer  to  the  decisions  in  the  Courts  of  equity*  But  as  there  is  a  de- 
fence at  law  that  question  does  not  arise.  If  the  plaintiff  is  dissatisfied 
with  our  decision  he  must  go  to  a  Court  of  equity. 

This  is  the  case  of  a  railway  Company  created  by  a  special  Act  of 
Parliament  for  particular  purposes,  and  subject  to  a  series  of  general 
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Acta ;  and  when  I  look  at  the  whole  scheme  of  etat.  7  &  8  Vict.  c.  86, 
and  especially  sect.  19,  together  with  sect.  88  of  the  Companies  Glauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  and  sect.  8  of  the  special 
Acty  23  &  24  Vict.  c.  clzxv.,  which  prescribes  the  mode  in  which  money 
is  to  be  raised  for  the  purposes  of  the  undertaking,  I  come  to  the  con- 
clusion that  it  appears  clearly  by  reasonable  and  necessary  inference 
that  the  Legislature  hare  restrained  the  power  of  the  Company  to 
^borrow  money  on  mortgage  or  bonds  except  in  the  way  autho-  r*gi  i 
rized  by  the  special  Act.  In  the  course  of  carrying  on  their  ^ 
business,  a  Company  may  be  accommodated  by  their  bankers  with  tem- 

}>orary  small  advances,  which  in  pleading  would  be  described  as  money 
ent ;  but  the  question  whether  such  advances  are  legal  does  not  arise 
in  this  case,  because  here  was  a  complete  borrowing  by  the  Company. 
It  was  argued  that  sect.  19  of  stat.  7  &  8  Vict.  c.  85,  attaches  the 
penalty  to  the  issuing  of  a  loan  note  rather  than  to  the  issuing  of  such 
instruments  as  these;  but  the  answer  is,  that  it  shows  the  object  of  the 
Legislature  to  have  been  that  there  should  be  no  borrowing  except  in 
the  mode  specified,  and  a  penalty  being  attached  to  the  act  of  borrow- 
ing otherwise,  it  is  void.  These  instruments  are  called  ^^  Lloyd's  bonds," 
and  do  not  profess  to  be  issued  under  The  Companies  Clauses  Consoli- 
dation Act,  1845,  as  securities  for  money  borrowed,  nor  are  they  deben- 
tures such  as  are  usually  issued  by  Companies.  No  person  taking  them 
could  say  I  have  been  misled.  They  are  on  their  face  the  acknowledg- 
ment of  a  debt  to  some  particular  person,  with  a  covenant  to  pay  it. 
Such  instruments  may  be  useful  in  this  way :  when  a  Company  are 
indebted,  it  may  be  convenient  to  make  a  bond  pointing  to  a  particular 
portion  of  the  debt  actually  due ;  it  would  facilitate  the  assignment  in 
equity  of  the  debt  thus  acknowledged  to  be  due,  and  possibly  throw 
upon  the  Company  the  onus  of  showing  the  non-existence  of  the  debt. 
But  if  there  be  no  debt  existing,  such  an  instrument  cannot  create  one, 
nor  put  the  assignee  in  a  better  position  than  the  original  obligee  or 
covenantee.  And  the  person  holding  it  could  not  recover  upon  it  if  it 
"were  shown  that  it  waa  given  gratuitously,  or  was  *not  authorized  r*gio 
by  statute.  When  we  read  the  resolution  of  the  26th  May,  ^ 
1863,  it  is  clear  that  these  bonds  were  given  as  a  security  for  money 
borrowed  from  the  bankers  of  the  Company;  and  according  to  the 
minutes  in  the  books  of  the  Company,  the  loan  of  10,000/.  was  a  loan 
to  the  Company. 

I  do  not  go  into  the  questions  as  to  the  required  amount  of  capital 
not  having  been  raised,  or  the  issuing  of  these  bonds  not  being  autho- 
rized by  a  general  meeting :  the  money  was  not  raised  by  means  of  a 
mortgage,  which  is  the  only  way  of  raising  money  authorized  by  the 
special  Act  of  this  Company.  The  plaintiff  had  become  security  for  a 
loan  to  the  Company,  by  signing  a  joint  promissory  note.  When  the 
note  became  due  the  bank  had  a  right  to  come  upon  him  and  the  co- 
surety, but  he  could  not  have  sued  the  Company  for  money  paid  to  their 
use :  he  paid  it  to  discharge  a  loan  which  was  not  contracted  by  the 
Company  in  compliance  with  the  restrictions  imposed  by  their  Act.  In 
pursuance  of  the  resolution  of  the  26th  May,  1868,  to  which  the  plain- 
tiff was  a  party,  the  bonds  were  sealed  and  delivered  to  him.  It  does 
not  matter  what  he  did  with  them,  but  they  were  given  that  he  might 
raise  money  upon  the  security  of  them.     If  the  loan  was  not  authorized. 
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and  therefore  yoid,  the  bonds  given  to  facilitate  the  raising  it  are  equally 
void. 

My  brother  Shkb,  who  has  gone  to  Chambers,  requested  me  to  say 
that|  so  far  as  he  heard  the  argument,  he  agreed  with  our  judgment. 

Rule  absolute. 
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BiU  of  exchange, — Holder. — Auier  action  pending. — Notice. 

1.  SemhU  that  tbe  position  laid  down  in  some  books,  that  the  holder  of  a  bill  of  ezehaDge 
who  has  brooght  an  action  on  it,  cannot  transfer  it  to  another  endorsee  for  yalae  so  as  to 
enable  him  to  sue,  if  the  endorsee  had  notice  of  tbe  pendency  of  the  former  action,  cannot  bs 
■npported. 

2.  To  an  action  on  an  orerdne  bill  of  exchange  for  25^,  drawn  by  L.  payable  to  himself  or 
order  three  months  after  date,  accepted  by  the  defendant,  and  endorsed  by  L.  to  the  plaiotiff, 
the  defendant  pleaded  that,  before  tbe  commencement  of  the  snit,  A.,  being  the  holder  of  tbe 
bill,  commenced  an  action  against  the  defendant  upon  it,  when  it  appeared,  as  the  feet  vas, 
that  L.  had  endorsed  the  bill,  which  action  was  still  pending.  The  plea  then  arerred  tbe 
identity  of  the  snms  claimed  in  both  actions,  and  that  the  plaintiif  became  the  holder  of  the 
bill,  and  L.  endorsed  tbe  same  to  him  after  it  became  dne,  without  consideration  and  with 
notice  of  tbe  pendency  of  the  former  action,  and  of  the  premises :  held,  that  the  plea  was  bad. 

This  was  an  action  on  an  overdue  bill  of  exchange  for  252. ;  drava 
hj  E.  L.  Levy  on  the  Ist  May,  1863,  payable  to  himself  or  order,  three 
months  after  date,  accepted  by  the  defendant ;  and  endorsed  by  Levy 
to  the  plaintiff. 

Plea.     That  before  the  commencement  of  this  suit  one  B.  W.  Aaron, 
being  the  holder  of  the  bill  of  exchange,  commenced  an  action  against 
the  defendant  by  issuing  out  of  the  Court  of  Queen's  Bench,  on  the  6th 
August,  1863,  a  writ  of  summons  under  ^^  The  Summary  Procedure  on 
Bills  of  Exchange  Act,  1855,"  for  the  recovery  of  tbe  amount  of  the 
bill  and  expenses  of  noting,  and  which  writ  of  summons  was  in  the 
special  form  contained  in  the  schedule  to  that  Act  annexed,  and  endorsed 
as  therein  mentioned ;  and  by  which  endorsement  B.  W.  A.  claimed 
25Z.  1».  and  interest  due  to  him  as  the  holder  of  the  bill ;  and  by  which 
it  appeared,  and  as  the  fact  was,^that  E.  L.  L.  had  endorsed  the  same; 
and  which  writ  was  served  upon  the  defendant,  and  which  action  and 
*6141  ^^^^  yf^T^Q  Btill  pending  and  had  never  *beon  determined  or  dis- 
-^  continued:    and  that  the  plaintiff  afterwards,  on  the  24th  of 
October,  1863,  commenced  his  action  under  and  by  virtue  of  the  provi- 
sions of  *^  The  Summary  Procedure  on  Bills  of  Exchange  Act,  1855," 
by  issuing  a  writ  of  summons  in  the  special  form  in  Schedule  A.  to  that 
Act  annexed,  and  endorsed  as  therein  mentioned,  and  by  which  endorse- 
ment the  plaintiff  claimed  252.  5s.  principal  and  interest  due  to  him  as 
the  holder  of  a  bill  of  exchange  drawn  by  E.  L.  L.  upon  and  accepted 
by  the  defendant,  and  endorsed  by  E.  L.  L.,  and  also  2«.  6d.  for  noting, 
and  22.  8s.  for  costs ;  and  which  last-mentioned  writ  of  summons  so 
endorsed  was  issued  by  E.  L.  L.  as  the  attorney  for  the  plaintiff,  and 
was  duly  served  upon  the  defendant,  and  that  the  last-mentioned  writ 
was  issued  and  prosecuted  by  the  plaintiff  for  the  recovery  of  the  same 
identical  principal  sum  of  money  for  which  B.  W.  A.  issued  his  writ, 
and  during  the  pendency  thereof,  and  upon  and  in  respect  of  the  same 
identical  bill  of  exchange,  and  upon  and  in  respect  of  the  same  identical 
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consideration  and  no  other:  and  that  the  plaintiff  took  the  bill  and 
became  the  bolder  thereof,  and  E.  L.  L.  endorsed  the  same  to  the  plain- 
tiff after  the  same  became  due,  without  any  consideration  or  value,  and 
with  notice  and  knowledge  of  the  pendency  of  the  first-mentioned  actiony 
and  all  the  several  matters  in  this  plea  mentioned. 

Demurrer,  and  joinder. 

Haringtony  in  support  of  the  demurrer. — The  plaintiff,  being  a  mere 
endorsee  without  value  and  without  notice,  stands  in  the  position  of 
Levy  who  endorsed  to  him,  and  the  plea  shows  nothing  to  impeach 
Levy's  title.  [He  *cited  Bosanquet  v.  Dudman,  1  Stark.  1,  2,  r^/>^  f- 
and  Watkins  v.  Maule,  2  Jac.  &  W.  237.]  [Blackburn,  J.—  ^  ^^^ 
In  Byles  on  Bills,  159,  160,  8th  ed.,  it  is  said : — *^  The  holder  cannot 
transfer  after  action  brought,  so  as  to  give  his  transferee  a  right  of 
action,  provided  the  latter  were  aware  that  the  action  was  commenced," 
for  which  is  cited  Marsh  v,  Newell,  1  Taunt.  109.]  The  authorities 
there  cited  do  not  bear  out  that  position.     [He  was  theh  stopped.] 

R.  A.  Fisher^  contri. — Every  endorsement  of  a  bill  of  exchange  is 
prim&  facie  for  value :  Dabbs  v.  Humphrey,  4  M.  &  Sc.  285 ;  Dod  v. 
Edwards,  2  Gar.  &  P.  602  (E.  G.  L.  R.  vol.  12).  In  the  passage  cited 
from  Byles  on  Bills,  the  author  also  refers  to  Jones  v.  Lane,  8  Y.  &  G. 
281 ;  where  Alderson,  B.,  says,  p.  294,  **  In  Colombies  v.  Slim,  cited  in 
Mr.  Cbitty*s  Book  oa  Bills,  the  Court  of  King's  Bench  held  that  an  en- 
dorsement after  action  brought  on  a  note  overdue,  would  nevertheless 
give  the  endorsee  a  right  of  action  unless  he  had  express  notice  of  the 
action.  Here  the  defendant  had  express  notice  of  it,  and  I  think  au 
action  would  not  lie,  at  the  defendant's  suit,  on  the  bill.  I  should  pro*- 
bably,  however,  had  it  been  necessary,  have  allowed  the  defendant  to 
have  argued  this  question  before  the  full  Gourt."  In  Ghitty  on  Bills, 
p.  157,  10th  ed.,  we  find,  *'  Nor  can  a  person  who  receives  a  bill  with 
notice  that  an  action  has  been  commenced  thereon  and  is  still  depending, 
maintain  another  action  against  the  same  party :"  and  he  adds,  in  a  note, 
*^But  it  is  otherwise  where  the  endorser  has  not  received  such  notice," 
Colombies  v.  Slim,  2  Ghit.  637.  The  pendency  of  an  action  by  an  in- 
former to  recover  a  penalty  is  a  bar  *to  a  similar  action  by  another  rn^a^a 
informer.  [Grompton,  J. — That  is  on  a  different  principle.  The  ^ 
statutes  give  the  penalty  to  the  party  who  first  sues  for  it.]  When  an 
overdue  bill  is  endorsed  it  passes  to  the  endorsee  with  all  the  equities 
between  the  original  parties  to  that  particular  bill :  Story  on  Bills,  §  220, 
4th  ed. 

Earingtan  was  not  called  on  to  reply. 

CocKBURN,  G.  J. — Our  judgment  is  for  the  plaintiff.  It  is  difficult 
to  8ee  what  are  the  facts  intended  to  be  stated  in  this  plea.  But  I  will 
assume  they  come  to  this — that  Levy  the  drawer  of  the  bill  having  en- 
dorsed it  to  Aaron,  and  Aaron  having  brought  an  action  on  it  (which  we 
must  take  to  have  been  after  the  bill  had  become  due  and  been  dishon- 
oured), Aaron  transferred  it  by  endorsement  to  the  plaintiff.  The  point 
intended  to  be  raised  is,  therefore,  that  the  holder  of  a  bill  who  has 
brought  an  action  on  it  cannot  transfer  it  to  another  endorsee  for  value 
80  as  to  enable  him  to  sue,  if  the  endorsee  had  notice  of  the  pendency 
of  the  former  action.  That  is  a  proposition  to.  which  I  am  not  prepared 
to  assent.  The  holder  of  a  bill  is  primfi  facie  entitled  to  bring  an  ao- 
tion  upon  it,  even  though  it  was  endorsed  to  him  after  it  became  due; 


•616  DEUTERS  v.  TOWNSBND.    T.  T.  1864. 


for  the  only  consequence  of  that  is,  that  whaterer  would  have  been  a 
defence  to  an  action  on  the  bill  in  the  hands  of  the  transferor  is  equally 
80  to  one  in  the  hands  of  the  transferee.  Here  the  transferor  could  not 
bave  brought  two  actions,  and  the  two  actions  are  not  brought  bj  him, 
for  one  is  by  the  holder,  who  is  entitled  to  bring  it  if  the  biU  is  not  paid. 
The  acceptor  is  liable  on  the  bill,  and  might  prevent  a  second  action  by 
*6171  P^7^"S  ^^  amount.      Suppose  he  does  not,  and  an  action  is 

J  ^brought  by  the  second  endorsee,  what  is  his  remedy?  The 
answer  is  that  two  courses  are  open  to  him.  He  may  pay  the  bill  and 
plead  a  plea  puis  darrein  continuance,  although  there  might  be  inconve- 
nience on  the  score  of  costs.  But  he  has  another  very  simple  remedy. 
He  may  come  to  this  Court  for  its  intervention,  because  in  justice  and 
equity  when  the  bill  has  been  transferred  to  the  second  holder,  the  new 
action  is  equivalent  to  an  abuse  of  its  process,  which  the  Court  will  not 
allow.  That  is  a  much  simpler  and  better  course  than  talking  aboat 
equities.  Try  the  present  question  by  this  test.  It  is  perhaps  consis- 
tent with  this  plea  that  Aaron  having  brought  an  action  against  the  ac- 
ceptor, had  also  had  recourse  to  Levy,  the  drawer ;  for  often  the  holder 
of  a  bill  brings  actions  against  every  person  whose  name  is  upon  it. 
Suppose  he  had  done  so  here,  could  not  Levy  have  brought  his  action 
on  this  bill  when  he  got  it  back  ?  Therefore,  if  Levy  could  have  brought 
bis  action,  I  see  no  reason  why  the  transferee  after  the  first  holder  could 
not  bring  his  action  also.  It  is  true  that  in  Jones  v.  Lane,  8  Y.  &  C. 
281,  Alderson,  B.,  p.  294,  lays  down  a  different  rule,  but  he  says  it  was 
not  material  to  decide  the  point,  and,  if  it  were,  he  would  wish  a  further 
argument  upon  it.  Neither  does  the  case  of  Marsh  v,  Newell,  1  Taunt. 
109,  referred  to  in  Bylcs  on  Bills,  p.  159,  8th  ed.,  bear  out  the  propo- 
sition. 

Crompton,  J. — This  plea  is  bad,  and  does  not  raise  the  question 
which  it  probably  intended  to  raise.  The  facts  are  quite  consistent  with 
this,  that  Levy  may  have  been  compelled  to  pay  this  bill,  and  so  became 
*6181  ^^^^^^9  ^^^  consequently  entitled  to  sue,  although  the  later  *aver- 

^  ments  in  the  plea  show  that  the  plaintiff  took  the  bill  from  Levy 
without  consideration,  and  after  it  became  due,  and  is  therefore  in  no 
better  position  than  he.  I  therefore  think  that  the  great  question  meant 
to  be  raised  here  does  not  arise.  Here  is  an  action  by  the  holder  of  a 
bill,  who  afterwards  transfers  it ;  then  the  question  is,  can  the  transferee 
8ue  if  he  has  notice  of  the  pending  action.  It  is  not  necessary  to  decide 
that  point,  but  I  am  inclined  to  agree  with  the  rest  of  the  Court  that 
the  pendency  of  that  action  is  matter  for  the  equitable  consideration  of 
the  Court,  and  not  a  matter  pleadable  in  bar. 

It  appears  clear  from  the  authorities  that  the  fact  of  a  chose  in  action 
being  in  litigation  does  not  make  it  not  transferable.  The  defendant  has 
two  modes  of  relief.  He  might  either  plead  auter  action  pending,  or 
apply  to  the  equitable  jurisdiction  of  the  Court  to  stay  the  proceedings. 
But  by  the  bill  having  been  passed  in  this  way  to  another  party  to  soe 
upon  it,  the  plea  of  auter  action  pending  would  fail,  because  the  new  ac- 
tion applies  to  the  new  endorsement,  and  therefore  one  might  think  be 
might  say,  I  will  allow  you  to  recover,  and  plead,  as  a  plea  puis  darrein 
continuance,  judgment  recovered  by  another  party.  But  by  the  new 
rules  an  inconvenience  arises  there,  because  to  such  a  plea  the  plaintin 
may  say,  I  had  a  good  cause  of  action  at  first. 
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On  the  whole,  though  there  are  some  authorities  in  the  hooks  to  the 
contrary,  I  think  a  plea  such  as  I  have  suggested  would  not  be  plead- 
able in  bar ;  and  that,  at  all  events,  the  plea  in  its  present  form  is  bad. 

Blackburn,  J. — I  agree  with  the  Lord  Chief  Justice  *and  mj  r^rgi  q 
brother  Crompton  that  this  plea  as  pleaded  is  clearly  bad,  and  ^ 
that  if  it  had  been  pleaded  in  the  form  they  suggest,  it  would  have  been 
equally  so.  In  taking  the  bill  from  Levy,  the  plaintiff  has  no  better 
title  than  he,  and  the  question  therefore  is,  whether  the  facts  in  the  plea 
would  have  prevented  Levy  maintaining  the  action.  Those  facts  are, 
that  Levy  having  drawn  the  bill,  which  must  be  taken  to  have  been  for 
value,  Levy  endorsed  to  Aaron,  which  we  must  also  assume  to  have  been 
for  value,  that  Aaron  accepted  the  bill,  and  after  that  Levy  became 
holder  (it  does  not  appear  how),  but  we  must  take  it  to  have  been  in 
the  only  possible  way,  by  Aaron  coming  on  him  and  his  taking  back 
the  bill  from  Aaron.  Now  the  endorsee  having  sued  the  acceptor,  can 
he  be  defeated'  by  a  plea  alleging  that  a  previous  action  had  been  com- 
menced by  Aaron?  It  is  enough  to  state  the  proposition.  How  can 
the  drawee  be  responsible  for  what  the  endorsee  may  have  done  ?  Be- 
sides which  (although  it  is  hardly  worth  citing  an  authority  for)  the 
point  has  been  decided  in  Callow  v.  Lawrence,  3  M.  &  S.  95.  But  sup- 
pose the  plea  had  stated  what  I  imagine  was  intended,  that  Aaron,  after  he 
commenced  the  action,  endorsed  the  bill  for  an  oppressive  purpose  to 
another,  still  the  plea  would  not  be  good.  The  holder  of  a  bill  may 
endorse  it,  and,  if  overdue,  the  endorsee  takes  it,  with  the  equities  upon 
it.  But  I  never  heard  that  an  endorsee  takes  a  war9e  title  than  the 
endorser.  If  Aaron  had  brought  a  second  action,  no  more  could  be 
pleaded  against  him  than  can  be  pleaded  against  the  original  endorsee. 

Then,  Byles  on  Bills,  p.  159,  8th  ed.,  and  Chitty  on  Bills,  p.  157, 
10th  ed.,  are  cited  to  show  that  if  an  ^endorsee  takes  a  bill  with  r*gQA 
notice  that  an  action  is  pending,  it  is  a  defence  for  the  acceptor.  ^ 
If  this  means  that  that  fact  can  be  pleaded  in  bar  against  the  main- 
tenance of  the  second  action,  it  is  contrary  to  principle,  and  the  author- 
ities cited  for  it  do  not  bear  it  out.  In  Marsh  t;.  Newell,  1  Taunt.  109, 
the  question  was  whether  the  Court  could  under  those  circumstances 
stay  the  action;  which  was  entirely  a  matter  for  their  equitable  juris- 
diction. In  Colombies  v.  Slim,  2  Chit.  637,  the  Court  decided  that  a 
Elea  of  this  sort  was  bad  for  want  of  an  averment  of  notice  of  the  bill 
eing  overdue.  But  they  proceed  to  say  that  if  there  had  been  notice 
of  endorr  ^ment,  and  the  second  action  were  brought  to  oppress  the  de- 
fendant, it  would  be  otherwise.  That  very  expression  shows  that  that 
is  not  the  substance  of  a  plea  in  bar,  for  you  could  not  introduce  an 
averment  that  the  action  was  brought  with  the  view  to  oppress.  But  it 
is  very  good  ground  for  an  application  to  stay  the  proceedings  on  the 
first  action.  The  only  other  authority  is  Jones  v.  Lane,  3  Y.  &  C.  281. 
All  that  amounts  to  is,  that  Ald^rson,  B.,  threw  out  obiter  there  might 
be  a  difference  in  consequence  of  the  endorsee  having  notice  of  the  for- 
mer action,  but  he  expressly  says  that  it  was  not  necessary  to  decide 
upon  it,  and  that  he  should  like  to  hear  further  argument. 

Shse,  J.,  concurring,  Judgment  for  the  plaintiff. 
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*62n      *^®  QUEEN  V.  The  Local  Board  for  MIDGLEY. 
-*  June  4. 

5  if*  6  W.4fC,  50. — Dioerting  and  stopping  up  highwags. — Ceriifieaie  o/Jusiiea,^ 

AppeaL 

1.  Jastioes  of  the  peace  hare  no  power  ander  itat  6  A  6  W.  4,  e.  50,  ■.  85,  to  order  a  hig hwmj 
to  be  stopped  ap  beoauae,  in  eonsequenoe  of  mattera  to  ariae  at  some  Aitare  time,  another  road 
not  yet  made  will  be  "  nearer  or  more  oommodioas  to  the  pnblte." 

2.  On  appeal  to  the  Qnarter  Sessions  against  a  certificate  of  jastiees  ordering  oertain  rosdi 
to  be  diverted  and  others  to  be  stopped  np,  the  Court  may,  nnder  sect.  87,  confirm  the  ordsr  ai 
to  the  stopping  up,  and  quash  it  as  to  the  diverting. 

On  appeal  to  the  Quarter  Sessions  of  the  West  Biding  of  Yorkshire, 
held  at  Leeds,  in  October,  1863,  by  the  Local  Board  of  the  District  of 
Midgley,  against  a  certificate  of  two  justices  of  the  peace  under  stat.  5 

6  6  W.  4,  c.  50,  dated  16th  September,  1863,  the  facts  certified  having 
been  tried  by  a  jury,  the  Sessions  quashed  the  certificate  subject  to  the 
opinion  of  this  Court. 

The  certificate  was  as  follows : — "  West  Biding  of  Yorkshire,  to  wit. 
We,  John  Waterhouse  and  Evan  Charles  Southerland  Walker,  Esquires, 
two  of  Her  Majesty's  Justices  of  the  Peace  for  the  said  West  Biding  of 
the  county  of  York,  acting  within  the  west  division  of  Morley,  in  the 
said  Biding ;  having  been  applied  to  by  the  Local  Board  of  the  District 
of  Midgley,  in  the  said  Biding  and  within  the  west  division  of  Morley, 
Htcting  as  and  executing  exclusively  of  any  other  person  the  office  of 
surveyor  of  highways  within  the  limits  of  the  said  district,  and  having 
and  exercising  the  powers  and  authorities,  duties  and  liabilities  of  such 
^gno-i  surveyor,  and  '''all  the  powers,  authorities,  and  discretion  being 
-■  vested  in  and  exercisable  by  them  within  the  said  district  formerly 
vested  in  and  given  to  the  inhabitants  thereof  in  vestry  assembled  t^ 
the  Act  5  &  6  W.  4,  c.  50,  and  pursuant  to  a  resolution  in  writing  of  the 
said  Local  Board  in  that  behalf,  to  view  part  of  a  certain  public  highway, 
being  a  public  bridleway  and  footway  in  the  township  of  Midgley,  within 
the  said  district  of  the  Local  Board  of  Midgley  in  the  said  Biding  for 
the  distance  of  748  yards,  which  commences  at  or  near  to  the  Head 
House  in  the  said  township  of  Midgley  within  the  said  district,  at  a  point 
where  the  said  public  highway,  bridleway,  and  footpath  joins  a  certain 
other  public  footpath  or  highway  leading  over  an  estate,  called  Arrow- 
buthe,  in  the  said  township,  within  the  said  district,  past  Shore  End  to 
and  over  the  waste  lands  of  the  said  township  of  Midgley,  within  the 
Baid  district  towards  Lane  Ends  in  the  township  of.  Wadsworth  in  the 
said  parish  of  Halifax,  and  which  first-mentioned  part  of  a  public  high- 
way, bridleway,  and  footpath  thence  continues  and  proceeds  through 
certain  woods  or  enclosures,  called  or  known  by  the  names  of  Lower 
Shore  End  Wood  and  Stoney  Spots  Wood,  to  the  gate  opening  into  the 
Clapper  Hill  Park,  all  in  the  said  township  of  Midgley  within  the  said 
district ;  and  also  to  view  a  part  of  a  certain  public  footpath  or  highway 
within  the  said  township  of  Midgley  and  within  the  said  district,  in  con- 
tinuation of  the  lastly  described  highway,  bridleway,  and  footpath,  and 
which  commences  at  the  said  gate,  called  Clapper  Hill  Park  Gate,  and 
extends  for  the  distance  of  784  yards  through  the  said  Clapper  Hill 
*6231  ^^^^  ^^^  through  an  enclosure  called  the  *Horse  Pasture,  and 
-■  terminates  at  Horse  Pasture  Gate,  opening  upon  the  said  waste 
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land  of  the  said  township  of  Midgley  and  within  the  said  district,  in 
order  that  the  said  public  highway  and  bridleway  may  be  stopped  up  as 
unnecessary,  and  the  same  part  of  the  same  highway,  so  far  as  the  same 
is  a  public  footway,  may,  with  the  secondly  described  public  footpath, 
be  diverted  and  turned  and  afterwards  stopped  up ;  and  also  to  view  a 

Proposed  new  public  highway  and  footpath  within  the  said  township  of 
lidgley  and  within  the  said  district,  and  partly  within  the  township  of 
Warley,  in  the  said  parish  of  Halifax,  beyond  the  said  district,  to  be 
made  in  lieu  and  in  stead  of  the  said  highways  and  footways  hereinbefore 
described  for  the  distance  of  2105  yards,  that  is  to  say,  as  to  that  por- 
tion of  the  said  proposed  highway,  situate  within  the  sajj^  township  of 
Warley,  to  commence  at  the  gate  leading  from  the  public  highway, 
called  The  Luddenden  Dean  Highroad,  at  Low,  in  the  said  township  of 
Warley,  to  and  past  Low  Cottage,  thence  to  continue  in  a  northerly, 
north-easterly,  and  north-westerly  direction  to  and  across  the  several 
closes  or  enclosures  called  [naming  them],  into  Dean  Head  Occupation 
Road,  thence  along  the  said  occupation  road  to  the  gap  in  the  fence  at 
the  northerly  corner  of  Dean  Head  Plantation,  where  the  said  gap  opens 
upon  Warley  Moor,  and  thence  across  the  said  moor  in  a  northerly 
direction  to  the  centre  of  Luddenden  Brook,  in  the  said  township  of 
Warley,  and  as  to  the  part  of  the  proposed  new  highway  and  footpath 
for  a  distance  of  85  yards  from  such  last-mentioned  point  thence  over 
the  said  brook  and  over  the  waste  lands  of  the  said  township  of  Midgley, 
within  the  said  ^district  to  a  point  in  the  public  highway  and  r^^oA 
footpath  leading  from  the  Castle  Carr  to  Nab,  in  the  township  of  ^  ^ 
Haworth,  in  the  parish  of  Bradford  and  county  of  York,  248  yards  north 
of  the  bridge  over  Bare  Clough  Stream,  in  the  said  township  of  Midgley ; 
and  also  to  view  a  certain  other  public  bridleway  and  footpath  in  con- 
tinuance of  the  hereinbefore  mentioned  public  highway,  bridleway,  and 
footpath  in  the  said  township  of  Midgley,  and  within  the  said  district . 
for  the  said  distance  of  957  yards,  in  order  that  the  same  may  be  stopped 
tip  as  unnecessary,  which  commences  at  the  said  gate,  called  Clapper 
Hill  Park  Gate,  and  continues  and  passes  thence  in  westerly  and 
southerly  direction  through  certain  enclosures,  called  or  known  as 
[naming  them],  to  where  the  said  last-mentioned  highway,  bridleway, 
and  footpath  ends  at  The  Shore  End  Gate,  opening  upon  the  waste 
lands  of  the  said  township  of  Midgley,  within  the  said  district ;  and 
also  to  view  a  certain  other  highway  and  public  footpath,  in  order  that 
the  same  may  be  stopped  up  as  unnecessary,  which  commences  at  a 

Joint  10  yards  north  from  Head  House  Bridge,  in  the  said  township  of 
lidgley,  within  the  said  district,  upon  the  first  hereinbefore  mentioned 
highway,  and  proceeds  thence  in  a  north-westerly  direction  for  a  dis- 
tance of  684  yards  through  certain  woods  and  enclosures,  called  or 
known  by  the  name  of  [naming  them],  to  a  point  in  the  westerly  fence 
of  the  said  Shore  End  Pasture,  400  yards  north  from  the  said  Shore 
End  Gate,  in  the  said  township  of  Midgley,  within  the  said  district ; 
and  also  to  view  a  certain  other  highway  and  public  footpath,  in  order 
that  the  same  may  be  stopped  up  as  unnecessary,  which  commences 
•at  a  point  45  yards  north-east  of  the  westerly  corner  of  a  cer-  r»g25 
tain  enclosure,  called  New-ta-en,  in  the  said  township  of  Midgley,  ^ 
and  within  the  said  district,  and  proceeds  thence  in  an  easterly  and 
south-easterly  direction  for  the  distance  of  1109  yards  through  the  said 
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enclosure,  called  The  New-ta-en   Scout  Wood,  The  Upper  Ing,  and 
Clapper  Hill  Park,  and  The  Little  Holme,  to  where  the  said  highway 
and  public  footpath  crosses  The  Luddenden  Brook,  in  the  said  township 
of  Midglej,  within  the  said  district :  and  upon  being  so  applied  to  as 
aforesaid,  having  together  viewed  the  said  public  highways,  bridleways, 
and  footpaths,  as  also  the  said  proposed  new  highway  and  footpath,  on 
the  I8th  August,  A.  D.  1863,  at  the  request  of  the  said  Local  Board  as 
aforesaid  for  the  purposes  aforesaid,  and  with  the  consent  in  writing 
under  the  hands  of  Joseph  Priestly  Edwards,  Esq.,  the  owner  of  the 
lands  through  which  the  said  new  public  highway  and  footpath  is  pro* 
posed  to  be  mifde,  as  being  nearer  and  more  commodious  to  the  public, 
may  be  had  and  used  as  a  highway  and  footpath  by  the  public.    Now 
it  having  appeared  to  us  upon  such  view  as  aforesaid  that  the  said  parts 
of  the  said  first  and  secondly  described  public  highways,  so  far  as  the 
same  are  footpaths,  may  be  diverted  and  turned  so  as  to  make  the  same 
nearer  and  more  commodious  to  the  public   and  afterwards  may  be 
stopped  up,  and  the  said  proposed  new  highway  to  be  made  through  the 
*  said  land  of  the  said  Joseph  Priestly  Edwards,  with  the  consent  of  the 
said  Joseph  Priestly  Edwards,  as  aforesaid,  will  be  nearer  and  more 
commodious  to  the  public  than  the  said  first  and  secondly  described 
^6261  ^'gl^^^ys-     -^^d   further,    that   the  said   public  highway  first 
J   *above  mentioned,  so  far  as  the  same  is  a*  bridleway,  and  all 
and  singular  the  remaining  other  public  highways,  bridleways  and  foot- 
paths described  as  unnecessary  may  be  stopped  up,  and  having  abo 
directed  the  said  Local  Board  to  afiix  a  notice  in  legible  characters  at 
the  place  and  by  the  side  of  each  end  of  the  said  highways  from  whence 
the  same  are  respectively  proposed  to  be  turned,  diverted,  or  stopped 
up,  either  entireW  or  subject  as  aforesaid,  that  an  application  would  be 
made  to  Her  M^ajesty's  justices  of  the  peace  assembled   at  Quarter 
Sessions  in  and  for  the  said  West  Riding,  at  Leeds,  on  the  20th  October 
next,  for  an  order  for  the  stopping,  diverting,  and  turning  of  the  same 
public  highways,  and  that  the  certificate  of  two  justices,  having  viewed 
the  same,  with  the  plan  of  the  same  and  of  the  proposed  new  highway 
and  proof  of  the  publication  of  the  notices  so  required  to  be  given, 
would  be  lodged  with  the  clerk  of  the  peace  for  the  said  West  Riding 
on  the  18th  day  of  September  then  next,  and  having  also  directed  the 
said  Local  Board  to  insert  the  same  notice  in  the  Halifax  Guardian, 
being  a  newspaper  generally  circulated  in  the  said  West  Riding,  for 
four  successive  weeks  after  the  said  view  so  had  by  us  as  aforesaid, 
namely,  &c.,  and  having  also  directed  the  said  Local  Board  to  affix  the 
like  notice  on  the  door  of  the  church  of  the  parish  of  Halifax,  within 
which  parish  the  said  public  highways  lie,  on  Sunday,  &c.     And  it  now 
having  been  proved  to  the  satisfaction  of  us,  the  said  justices  first  above 
mentioned,  by  the  evidence  of  [naming  them],  that  the  said  several 
notices  had  been  so  affixed  and  published  as  required  as  aforesaid,  and 
*6^T\  ^  P'^"  having  been  delivered  to  us  at  the  same  time  of  *8nch 
-'   proof  so  made,  which  said  plan  particularly  describes  the  said 
old  public  highway  and  the  said  proposed  new  highway  by  their  metes, 
bounds,  and  admeasurements  thereof  respectively,  and  which  said  plan 
has  also  been  verified  by  a  competent  surveyor  in  that  behalf;  We,  the 
said  John  Waterhouse  and  Evan  Charles  Southerland  Walker,  Esquires, 
being  the  said  justices  first  above  mentioned,  whose  hands  are  hereunta 
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subscribed^  do  hereby  certify  that  we  have  viewed  in  manner  aforesaid 
the  said  public  highways  and  footpaths  proposed  to  be  diverted  and 
turned,  and  the  said  proposed  new  highway  and  footpath  so  to  be  made 
as  aforesaid  in  manner  as  hereinbefore  mentioned,  and  that  all  tho 
several  premises  as  aforesaid  have  been  had,  done,  and  performed,  and 
have  been  proved  to  our  satisfaction,  and  that  the  said  proposed  new 
highway  and  footpath  will  be  nearer  by  165  feet,  and  be  more  commo- 
dious by  reason  of  its  being  more  direct  and  less  circuitous  than  the 
said  highway  and  footpaths  hereinbefore  intended  to  be  diverted  and 
turned  when  the  diversion  thereof  has  been  made  under  the  provisions 
of  The  Halifax  Park  and  Improvement  Act,  1858,  upon  the  construc- 
tion of  the  Upper  Dean  Head  Reservoir,  and  that  the  said  several  high- 
ways, bridleways  and  footpaths  so  proposed  to  be  stopped  up  are  unne- 
cessary, because  of  their  being  longer  than  and  in  close  proximity  to  a 
public  highway  and  bridleway  and  footpaths  leading  from  Lane  Ends 
and  Peckett  Well,  in  Wadsworth  aforesaid,  to  Low  Bridge,  in  the  said 
townshfp  of  Midgley,  which  are  nearer  and  more  convenient  than  the 
said  highways,  bridleways  and  footpaths  so  proposed  to  be  stopped  up 
as  aforesaid ;  and  lastly,  that  the  said  several  highways  so  proposed 
*to  be  stopped  up  or  diverted  are  so  connected  together  that  r*gQQ 
they  cannot  be  separately  stopped  up  or  diverted  and  dealt  with  ^ 
without  interfering'one  with  the  other,  and  may  be  lawfully  included, 
stopped  up  and  diverted  in  and  by  one  order  and  certificate.  As 
witness,  &c. 

On  the  hearing  of  the  appeal,  it  was  objected  by  the  appellants ;  first, 
that  that  part  of  the  certificate  wherein  the  justices  certify  that  the 
^^  proposed  new  highway  and  footpath  will  be  nearer  by  165  feet,  and 
be  more  commodious  by  reason  of  its  being  more  direct  and  less  circuit- 
ous than  the  said  highway  and  footpaths  hereinbefore  intended  to  be 
diverted  and  turned  when  the  diversion  thereof  has  been  made  under 
the  provisions  of  The  Halifax  Park  and  Improvement  Act,  1858,  upon 
the  construction  of  the  Upper  Dean  Head  Reservoir,'*  was  not  autho- 
rized by  the  85th  section  of  The  General  Highway  Act,  which  empowers 
the  justices  on  view  to  certify  that  a  public  highway  may  be  diverted 
and  turned  so  as  to  make  the  same  nearer  or  more  commodious  to  the 
public;  and,  secondly,  that  inasmuch  as  the  appeal  was  against  the 
whole  of  the  certificate,  and  that  tho  certificate  was  for  diverting  more 
highways  than  one,  under  section  86  of  The  General  Highway  Act,  the 
Quarter  Sessions  could,  upon  the  application  of  the  respondents  in  this 
appeal,  only  decide  against  and  quash  the  whole  certificate,  and  could 
not  lawfully  under  sect.  87  of  that  Act  decide  upon  the  propriety  of 
confirming  any  part  or  parts  of  the  certificate  without  prejudice  to  the 
remaining  part  or  parts  thereof. 

The  respondents  contended ;  first,  that  the  Quarter  Sessions  ought  to 
confirm  the  whole  certificate,  inasmuch  as  the  part  objected  to  first  was 
authorized  by  the  85th  *8ection  ;  and  secondly,  that  if  that  part  r^goo 
was  not  so  authorized,  yet  under  the  87th  section  the  Quarter  ^ 
Sessions  could  lawfully  decide  upon  the  propriety  of  confirming  such 

Earts  of  the  certificate  as  related  to  the  other  roads  certified  therein  to 
e  unnecessary  without  prejudice  to  the  part  objected  to  first  as  afore- 
said ;  and  moved  the  Court  to  confirm  the  certificate,  either  wholly  or 
as  to  such  parts  as  related  to  the  roads  certified  as  unnecessary. 
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The  Ou&rter  Sessions  decided  in  favour  of  the  appellants  on  both 
objections,  and  refused  the  respondents'  motion;  and  thereupon  the 
respondents  applied  to  have  the  matters  of  fact  then  determined  bj  a 
jury  pursuant  to  the  provisions  of  sect.  89  of  the  General  Highway 
Act ;  but  this  application  the  appellants  opposed :  and  the  Court  there* 
upon,  without  hearing  any  evidence  or  submitting  any  question  of  fact, 
discharged  the  jury  and  ordered  the  certificate  to  be  quashed,  subject 
to  a  case  for  the  opinion  of  this  Court  on  each  of  the  points.  If  the 
part  of  the  certificate  which  certified  for  the  diverting  and  turning  the 
road  so  first  objected  to  by  the  appellants  was  not  authorized  by  sect.  87 
of  the  Highway  Act,  and  the  Quarter  Sessions  could  not  have  lawfully 
decided  upon  the  propriety  of  confirming  any  part  of  the  certificate, 
then  the  decision  and  order  of  the  Quarter  Sessions  was  to  stand  ;  but 
if  the  part  of  certificate  for  the  diverting  and  turning  the  road  so  first 
objected  to  was  authorized  by  sect.  85,  then  the  certificate  was  to  be 
confirmed  and  enrolled  accordingly ;  or  if  the  part  of  the  certificate  aa 
to  the  diverting  and  turning  the  road  was  not  authorized  by  the  85th 
section,  but  the  Quarter  Sessions  could  have  legally  decided  upon  the 
propriety  of  confirming  any  part  of  the  certificate  under  the  87th  sec- 
tion, then  their  decision  *on  the  appellants'  second  objection  was 
to  be  reversed,  and  the  certificate  was  to  be  confirmed  as  to  the 
roads  therein  certified  to  be  unnecessary,  and  to  be  enrolled  in  respect 
of  such  roads  and  parts  relating  thereto  accordingly. 

T.  Campbell  Foster  and  Waddy^  for  the  appellants. 

Maule^  West  and  Forbes^  control. 

The  whole  case  appears  in  the  judgment.  Rex  v.  Ridgway,  5  B.  &  A. 
527  (E.  C.  L.  R.  vol.  7),  was  referred  to  by  the  appellants'  counsel. 

Blackbubn,  J. — In  answer  to  the  questions  put  to  us,  we  are  of 
opinion  that  the  part  of  the  certificate  of  the  justices  which  relates  to 
diverting  and  turning  the  road,  is  not  authorized  by  the  statute,  but 
that  the  Quarter  Sessions  had  power  legally  to  decide  upon  the  propriety 
of  confirming  any  part  of  the  residue.  So  much  of  the  order  of  the 
Quarter  Sessions  as  afiects  that  part  of  the  certificate  which  relates  to 
diverting  and  turning  the  roads  is  to  be  confirmed,  but  it  is  otherwise 
with  respect  to  that  portion  which  relates  to  the  stopping  up  the  roads. 

The  case  is  difficult  to  comprehend,  but  may  be  understood  thus,  that 
here  were  several  roads  and  bridleways,  some  of  which  were  proposed 
to  be  diverted  and  others  substituted  for  them,  and  some  to  be  stopped 
up  as  unnecessary.  The  justices  certify  that  the  '*  proposed  new  high- 
way and  footpath  will  be  nearer  by  165  feet,  and  be  more  commodioas 
by  reason  of  its  being  more  direct  and  less  circuitous  than  the  said 
*fi311  ^ig^^^J  *^^<^  footpaths  hereinbefore  intended  to  be  diverted 
-■  and  turned  when  the  diversion  thereof  has  been  made  under  the 
provisions  of  The  Halifax  Park  and  Improvement  Act,  1858,  upon  the 
construction  of  the  Upper  Dean  Head  Reservoir."  As  far  as  it  goes  it 
appears  that  the  road  which  they  intended  to  substitute  was  not  shorter 
or  moro  convenient  than  the  existing  road,  but  the  question  is  whether 
it  is  sufficient  for  the  justices  to  certify  that  the  existing  road  shall  be 
altered  in  a  manner  which,  probably,  will  have  that  effect. 

It  would  have  been  more  reasonable,  perhaps,  if  under  these  circuxn- 
atances  the  parties  had  not  objected  to  this  certificate,  but  they  hard 
done  so,  and  we  must,  therefore,  see  how  the  law  stands. 
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Sect.  85  of  Stat.  5  &  6  W.  4,  c.  50,  '^  to  consolidate  and  amend  the 
laws  relating  to  highways/'  sajs  that  the  justices  shall  certify  ''  that  the 
proposed  new  highway  is  nearer  or  more  commodious  to  the  public ;  and 
if  nearer,  the  said  certificate  shall  state  the  number  of  yards  or  feet  it 
is  nearer,  or  if  more  commodious,  the  reasons  why  it  is  so  ;  and  if  the 
highway  is  proposed  to  be  stopped  up  as  unnecessary,  either  entirely  or 
subject  as  aforesaid,  then  the  certificate  shall  state  the  reason  why  it  is 
unnecessary."  All  that  points  to  the  present  tense,  and  not  to  what 
the  justices  might  reasonably  expect  would  take  place  afterwards.  There* 
fore  the  certificate  as  to  diverting  and  turning  these  highways  assigns  a 
bad  reason,  and  the  Quarter  Sessions  decided  rightly  that  the  justices 
had  no  power  to  make  a  certificate  for  that  purpose. 

But  then  we  come  to  the  parts  of  the  roads  directed  to  be  stopped 
up.  The  section  I  have  read  says,  if  a  highway  is  to  be  stopped  up  as 
unnecessary  the  '^'certificate  of  the  justices  shall  state  the  reason  r^fioo 
why  it  is  so.  The  certificate  before  us  relates  to  several  high-  ^ 
ways,  bridleways  and  footpaths,  which  it  describes  as  *^  unnecessary, 
because  of  their  being  longer  than  mid  in  close  proximity  to  a  public 
highway  and  bridleway  and  footpaths  leading  from,  &c.,  to,  &c.,  which 
are  nearer  and  more  convenient  than  the  said  highways,  bridleways  and 
footpaths  so  proposed  to  be  stopped  up."  These  are  separate  and  dif- 
ferent roads  from  those  proposed  to  be  diverted.  The  certificate  says, 
we  propose  to  stop  them  up  because  it  is  more  convenient  that  that  should 
be  done.     If  that  is  so  in  fact,  there  was  good  reason  for  doing  it. 

Before  the  Highway  Act,  5  &  6  W.  4,  c.  50,  people  were  bound  to 
deal  with  each  highway  as  a  separate  thing.  But  sect.  86  of  that  Act 
says,  '^  Provided  always,  and  be  it  further  enacted,  that  in  any  case 
where  it  is  proposed  to  stop  up  or  divert  more  than  one  highway,  which* 
highways  shall  be  deemed  to  be  so  connected  together  as  that  they  can- 
not be  separately  stopped  or  diverted  without  interfering  one  with  the 
other,  it  shall  be  lawful  to  include  such  difierent  highways  in  one  order 
or  certificate."  The  justices  here  assert,  that  ^^  the  said  several  high* 
ways  so  proposed  to  be  stopped  up  or  diverted  are  so  connected  together 
that  they  cannot  be  separately  stopped  up  or  diverted  and  dealt  with* 
without  interfering  one  with  the  other,"  and  thence  they  come  to  the 
lawful  conclusion  that  they  ^'  may  be  lawfully  included,  stopped  up  and 
diverted  in  and  by  one  order  and  certificate." 

Then  sect.  87  says,  '^  Provided  also,  and  be  it  further  enacted,  that  in 
the  event  of  any  appeal  being  brought  against  the  whole  or  any  part  or* 
parts  of  any  order  or  ^certificate  for  diverting  more  highways  r^goo 
than  one,  it  shall  be  lawful  for  the  Court  to  decide  upon  tne  pro-  ^ 
priety  of  confirming  the  whole  or  any  part  or  parts  of  such  order  or- 
certificate  without  prejudice  to  the  remaining  part  or  parts  thereof."' 
The  words  of  this  section  are  not  at  all  selected  so  as  to  show  that  the 
penman  had  a  ready  command  of  language.  He  talks  of  the  Quarter 
Sessions  having  power  to  '^confirm"  part  of  the  order  without  pVejudice- 
to  the  rest,  when  it  is  clear  he  meant  to  say  *'  quash."  And  in  the 
earlier  part  of  tlie  section,  where  he  says,  '^  in  the  event  of  any  appeal 
being  brought  against  an  order  for  diverting,"  he  has  dropped  the  word 
^'  stopping ;"  and  the  whole  section  looks  much  as  if  it  had  been  inserted? 
when  the  bill  on  which  the  Act  is  founded  was  in  committee.  Then, 
instead  of  saying  ''provided  always,**  he  says,  *' provided  also:**  that 
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however  will  not  affect  the  construction.  But  if  any  reason  could  be 
snegested  why  there  might  be  a  power  of  a  partial  appeal  against  an 
order  for  the  diversion  of  a  highway,  but  not  against  an  order  for  stop- 
ping one,  perhaps  it  woald  be  said  the  Legislature  meant  the  difference. 
And  although  there  were  no  apparent  reason  for  that,  still,  as  the  Legis* 
lature  did  change  the  language,  they  must  be  supposed  to  have  had  some 
object  in  so  doing.  But,  although  that  is  a  good  rule  for  constraing 
Acts  of  Parliament  in  general,  still  in  this  case  the  language  may  mean 
that,  in  the  case  of  an  appeal  being  brought  against  the  whole  or  any 
part  or  parts  of  any  order  or  certificate  for  diverting,  and  turning  and 
stopping  any  highway  or  highways,  in  short  to  any  order  or  certificate 
under  the  Act,  the  Court  may  confirm  a  part  and  quash  the  rest.  If 
*6^41  ^^^^  ^^  ^^  proper  construction,  the  rest  is  plain  enough,  and  *the 
^  Quarter  Sessions  can  decide  on  the  propriety  of  any  part  of  this 
certificate,  and  confirming  the  whole  or  any  part  of  this  order.  It  may 
be  that  striking  out  one  part  of  the  certificate  may  render  it  proper  to 
confirm  the  rest ;  and  the  Quarter  Sessions  might  therefore  have  gone 
on  and  taken  the  opinion  of  the  jury  on  the  facts.  But  the  appellants' 
counsel  objected  to  that,  and  the  Quarter  Sessions  yielded,  and  we  mast 
take  it  now,  with  the  cognisance  and  consent  of  all  parties  present.  We 
must  take  it  they  meant  to  say,  we  will  withdraw  the  case  from  the  jurj, 
and  reserve  a  case  for  this  Court  on  the  points  of  law  as  if  the  jury  had 
found  a  verdict.  I  see  nothing  illegal,  improper,  or  unreasonable  in 
that.  Then  it  is  objected  that  the  jury  were  bound  to  find  a  verdict  on 
the  case  before  them ;  but  it  would  make  no  difference,  except  as  to  the 
costs  of  the  appeal,  whether  a  verdict  is  found  by  the  jury  or  the  appeal 
is  dismissed  by  the  Court.  It  was  therefore  competent  for  the  appellants 
to  waive  taking  the  actual  verdict. 

Sheb,  J.  (the  only  other  Judge  present),  concurred. 

Order  of  Sessions  confirmed  as  to  stopping  up  road. 


*685]     ♦LATHAM  and  Others  v.  The  QUEEN.    June  4. 

Indictment, — Several  counts, — Imperfect  finding. — Jurisdiction  of  Quarter  Sessiotu, 
— Conspiracy, — False  pretences, — 7  <!•  8  G.  4,  e.  29,  s,  53. 

1.  Where  an  indintDent  contains  several  conots,  it  is  not  groand  of  error  that  no  rerdiee 
has  heen  giren  on  nome  of  them,  provided  a  rerdict  has  been  found  on  one  good  count,  aod 
Judgment  given  generally. 

3.  An  indictment  at  Quarter  Sessions  alleged  that  the  defendants,  contriving  and  intendiig 
to  defraod  R.  B.  of  bis  money,  unlawfully,  knowingly,  and  designedly  did  amongst  themMtrcs 
combine,  conspire,  confederate  and  agree  together  by  divers  false  pretences  against  the  form 
of  the  statute  in  that  case  made  and  provided,  the  said  R.  B.  of  his  moneys  to  defraud,  against 
the  form  of  the  statute:  held,  that  the  Quarter  Sessions  had  jurisdiction  to  try  this. 

Writ  of  error  from  the  Quarter  Sessions  of  the  County  Palatine  of 
Lancaster. 

The  indictment  was  as  follows.  First  count.  The  jurors  for  our 
lady  the  Queen  upon  their  oaths  present  that  heretofore,  before  and  at 
the  time  of  the  committing  of  the  oiTences  hereinafter  stated,  Richard 
Bealey  carried  on  the  business  of  a  bleacher  and  manufacturing  chemist, 
to  wit,  at  RadcIiiTe,  in  the  county  of  Lancaster,  and  during  all  the  time 
aforesaid  Benjamin  Latham,  Edward  Hacking,  Henry  Ball,  Hiram 
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Hardman,  Peter  Pendlebury,  John  Mills,  John  Wild  and  Edmund 
Tiiylor  were  servants  in  the  employment  of  the  said  Richard  Bealey,  at 
his  works,  to  wit,  at  Radcliffe  aforesaid,  and  were  during  all  the  time 
aforesaid  employed  by  the  said  Richard  Bealey  in  making  and  manufac- 
turing a  certain  product,  to  wit,  salt  cake,  and  in  the  making  and  manu- 
facturing of  the  same  it  became  and  was  necessary  divers  large  quantities 
of  salt  to  use,  consume,  roast  and  boil,  and  that  the  wages  paid  by  the 
said  Richard  Bealey  to  the  said  Benjamin  Latham,  &c.,  were  paid  and 
calculated  upon  the  number  of  charges  of  salt  supplied  by  the  said  Ben- 
jamin Latham,  &c.,  to  *each  of  the  furnaces  at  which  the  said  r^cgofi 
Benjamin  Latham,  &c.,  were  respectively  employed,  and  that  ^ 
the  said  Benjamin  Latham,  &;c.,  being  evil  disposed  persons,  and  intend- 
ing to  cheat  and  defraud  the  said  Richard  Bealey  of  his  money,  unlaw- 
fully, knowingly,  and  designedly,  did  falsely  pretend  to  the  said  Richard 
Bealey  that  they  had  used  at  the  furnaces  of  the  said  Richard  Bealey 
divers  charges  of  salt  of  the  weight  of  700  lbs.  each  charge,  by  means 
of  which  said  false  pretence  the  said  Benjamin  Latham,  &c.,  did  then 
unlawfully  obtain  from  the  said  Richard  Bealey  130^.  in  money  as  and 
for  wages,  of  the  money  of  the  said  Richard  Bealey,  with  intent  thereby 
then  to  defraud,  whereas  in  truth  and  in  fact  the  said  Benjamin  Latham, 
&;c.,  had  not  then  used  at  the  furnaces  of  the  said  Richard  Bealey 
charges  of  salt  of  the  weight  of  700  lbs.  each  charge,  as  they  and  each 
of  them  then,  to  wit,  at  the  time  they  did  so  falsely  pretend,  well  knew ; 
to  the  great  damage  and  deception  of  the  said  Richard  Bealey,  to  the 
evil  example,  &;c.,  against  the  form  of  the  statute,  &;c.,  and  against  the 
peace,  &c. 

Second  count.  And  the  jurors  aforesaid,  &;c.,  that  the  said  Benjamin 
Latham,  &;c.,  being  evil  disposed  persons,  and  contriving  and  intending 
to  defraud  the  said  Richard  Bealey  of  his  money,  unlawfully,  know- 
ingly, and  designedly,  did  amongst  themselves  combine,  conspire,  con- 
federate, and  agree  together  by  divers  false  pretences,  against  the  form 
of  the  statute  in  that  case  made  and  provided,  the  said  Richard  Bealey 
of  his  moneys  to  defraud,  against  the  form  of  the  statute,  &c.,  and 
against  the  peace,  &c. 

Plea.     Not  guilty. 

The  jury  acquitted  Edmund  Taylor  generally,  and  convicted  the 
other  defendants  on  the  second  count:  *'^ Whereupon,"  pro-  r^con 
ceeded  the  record,  "  it  is  considered  and  adjudged  by  the  Court  *- 
here  that  the  said  Benjamin  Latham,  &c.,  be  remanded  into  the  custody 
of  the  governor  of  the  house  of  correction  at  Salford  aforesaid  and  h% 
kept  in  safe  custody  and  to  hard  labour  for  the  term  of  two  calendar 
months  each." 

The  following  errors,  among  others,  were  assigned. 

First.  That,  although  the  jury  were  sworn  to  try  the  issues  joined 
on  both  counts  of  the  indictment,  the  verdict  was  only  given  on  the  issue 
joined  on  the  second  count. 

Second.  That  the  second  count,  on  which  the  defendants  were  found 
guilty,  did  not  contain  any  oiTence  in  law. 

Third.  That  the  second  count,  on  which  the  defendants  were  found 
uilty,  did  not  contain  any  offence  which  the  Court  of  Quarter  Sessions 
ad  jurisdiction  to  determine. 

Joinder  in  error. 
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Cottingham^  for  the  plaintiffs  in  error.*— First.  At  the  trial  of  cLIa 
indictment,  the  prisoners  were  in  jeopardy  on  the  whole,  and  if  cbej 
were  convicted  and  punished  upon  it,  they  could  not  plead  autrefois 
acquit  to  a  second  indictment  for  any  part  of  it.  In  O'Connell  v.  The 
Queen,  11  CI.  &  F.  155,  Parke,  B.,  in  answering  the  questions  put  by 
the  House  of  Lords,  says,  p.  295-7,  **I  should  say,  that  where  an 
indictment  contains  several  counts,  each  ought  to  be  brought  to  its  pro- 
per legal  termination  by  a  proper  judgment.  The  practice  has  grown 
up,  and  much  increased  in  modern  times,  of  introducing  many  counts 
into  one  indictment ;  and  though  we  know  practically  that  these  are 
most  frequently  descriptions,  only  in  different  words,  of  the  same  offence, 
*fiSS1  ^^^7  ^^^  allowable  *only  on  the  presumption  that  they  are  dif- 
-^  ferent  offences,  and  every  count  so  imports  on  the  face  of  the 
record,  as  Mr.  Justice  Buller  states  in  Rex  v.  Toung,  3  T.  R.  98,  106. 
*  *  *  The  question  then  being  how  these  counts  are  to  be  dealt  with  on 
the  face  of  the  record,  I  should  have  said,  k  priori,  that  it  was  the  duty 
of  the  Court  acting  between  the  Crown  and  the  accused,  and  the  right 
of  the  accused,  to  have  the  charge  of  each  offence  (for  as  such  I  must 
treat  it)  properly  and  finally  disposed  of  on  the  record,  so  that  the 
accused  as  well  as  the  Crown  might  know  for  what  offence  the  punish* 
ment  was  inflicted,  and  for  what  not ;  and  so  that  the  accused  might 
plead  his  conviction  in  bar  of  another  indictment  for  the  offence  for 
which  he  was  punished,  and  that  the  Crown  might  also  know  that  it 
might  again  prosecute  for  that  offence  for  which  he  was  not.  *  *  *  * 
In  short,  I  should  have  said  that  the  defendants  should  on  the  face  of 
the  record  be  put  precisely  in  the  same  condition  as  if  the  several  counta 
had  formed  the  subject  of  several  indictments."  [Blackburn,  J. — 
That  authority  does  not  bear  you  out.  Why  is  not  a  man  to  be  pun- 
ished  for  crime  A.  because  there  is  an  imperfect  record  as  to  crime  B., 
with  which  he  is  also  charged  ?]  Even  the  discharge  of  the  jury  by  the 
Judge  on  a  former  trial  gives  no  right  to  the  accused  to  plead  autrefois 
acquit  to  a  fresh  indictment  for  the  same  offence:  Reg.  v.  Charlesworth, 

1  B.  &  S.  460  (E.  C.  L.  R.  vol.  101).  The  law  is  thus  laid  down  in  1 
Stark.  Cr.  PL,  p.  846,  2d  ed.,  ^^  It  has  been  adjudged  that  the  verdict, 
in  case  of  a  partial  acquittal,  should  extend  to  the  whole  of  the  charge, 
80  as  to  leave  no  part  upon  which  the  defendant  has  not  been  either 
convicted  or  acquitted.  *  *  ^  p.  347.  And  where  several  offences  are 
*6^91  ^^^^S^^  ^^  ^^^  indictment,  and  upon  a  general  *plea  of  not  guilty 

-^  the  jury  find  the  facts  specially,  and  leave  the  question  of  guilt 
o^innocence  for  the  opinion  of  the  Court  upon  those  facts,  the  verdict 
will  be  sufficient,  though  from  those  facts  it  appears  that  the  defendant 
was  guilty  of  one  only  of  the  offences  charged,*'  for  which  Rex  v.  Hayes, 

2  Ld.  Raym.  1518,  is  cited.  [Sheb,  J. — Do  you  contend  that  when- 
ever counsel  for  the  prosecution  is  put  to  elect  on  which  count  he  will 
proceed,  there  must  be  a  verdict  on  each  count?]  Yes.  Or  a  nolle 
prosequi  as  to  some.  [Sheb,  J. — In  Reg.  v.  Jones,  2  Moo.  C.  C.  94, 
it  was  held  that  where  counts  for  felony  and  misdemeanour  were  impro- 
perly joined  in  an  indictment,  a  verdict  might  be  taken  on  the  count  for 
felony,  and  the  count  for  misdemeanour  disregarded.] 

Secondly.  The  Quarter  Sessions  have  no  jurisdiction  on  the  second 
count,  on  which  alone  the  verdict  was  pronounced.  They  have  no  juris- 
diction to  try  conspiracy  generally,  and  can  only  do  so  when  the  con- 
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Bpiracy  is  to  commit  an  offence  which  the  Sessions  would  have  power  to 
try  if  committed  by  one  person,  stat.  5  &;  6  Vict.  c.  88,  s.  1 ;  which  the 
preamble  of  cap.  43  speaks  of  as  a  restraining  enactment.  The  gist  of 
the  offence  described  in  stat.  7  &  8  G.  4,  c.  29,  s.  58,  is  the  obtaining 
the  property  of  another  by  means  of  a  false  pretence,  Reg.  v.  Jones, 
1  Den.  CO.  551,  Reg.  v.  Garrett,  1  Dears.  G.  C.  282,  and  a  conspi- 
racy to  obtain  money  by  false  pretences  could  therefore  be  tried  by  the 
Sessions.  But  the  offence  described  in  this  count  is  conspiring  to 
defraud,  a  matter  over  which  the  Sessions  have  no  jurisdiction.  Neither 
does  the  count  set  out  the  false  pretences  used. 

T,  Campbell  FoateVy  contr&  (having  been  directed  by  *the  r*A4A 
Court  to  confine  himself  to  the  first  point).  *It  is  enough  that  '- 
there  be  one  good  count  in  an  indictment  and  a  lawful  judgment 
awarded  upon  it :  Peake  v.  Oldham,  in  error,  Oowp.  275,  276,  per  Ld. 
Mansfield ;  Holloway  v.  The  Queen,  2  Den.  0.  0.  287.  [Blackburn, 
J. — That  is  where  one  count  is  good  and  the  others  bad.  j3ut  here  the 
complaint  is  that  a  complete  verdict  on  all  the  counts  has  not  been 
given.]  In  O'Connell  v.  The  Queen,  11  01.  k  F.  155,  the  tenth  ques- 
tion put  by  the  House  of  Lords  to  the  Judges  was,  p.  232,  '^  Is  there 
any  sufiicient  ground  for  reversing  the  judgment  by  reason  of  its  not 
containing  any  entry  as  to  the  verdicts  of  acquittal  ?"  In  answer  to 
this,  Tindal,  0.  J.,  says,  p.  255,  '^  After  causing  search  to  be  made  in 
the  Orown  Office,  no  instance  can  be  found  of  such  an  entry,  where  the 
party  is  found  guilty  of  any  part  of  the  indictment  on  which  he  receives 
judgment;  and  we  think  such  practice  is  in  conformity  with  the  law." 
The  third  question  was,  p.  231,  *^Is  there  any  sufficient  ground  for 
reversing  the  judgment,  by  reason  of  any  defect  in  the  indictment,  or 
of  the  findings,  or  entering  of  the  findings,  of  the  jury  upon  the  said 
indictment."  In  answer  to 'which,  Tindal,  0.  J.,  says,  p.  238,  *^I  con- 
ceive it  to  be  the  law,  that  in  the  case  of  an  indictment,  if  there  be  one 
ffood  count  in  an  indictment,  hpon  which  the  defendants  have  been 
declared  guilty  by  proper  findings  on  the  record,  and  a  judgment  given 
for  the  Orown,  imposing  a  sentence  authorized  by  law  to  be  awarded  in 
respect  of  the  particular  offence,  such  judgment  cannot  be  reversed  by 
a  writ  of  error,  by  reason  of  one  or  more  of  the  counts  in  the  indict- 
ment being  bail  in  point  of  law."  [He  cited  Gregory  v.  The  Queen,  in 
error,  15  Q.  B.  957  (E.  0.  L.  R.  vol.  69).]  There  being  no  entry  on 
the  *first  count,  it  must  be  presumed  that  the  defendants  were  r^a±i 
acquitted  upon  that  count.  If  there  be  error  here  in  the  mode  ^ 
of  entering  the  verdict,  the  defendants  can  at  any  time  have  it  amended 
by  application  to  the  officer  of  the  Oourt  below. 

Cottingham  replied. 

Blackburn,  J. — Our  judgment  must  be  for  the  Orown.  The  first 
objection  taken  to  this  record  is  that  here  are  two  counts,  to  try  both 
.  of  which  the  jury  were  sworn,  and  unquestionably  they  ought  to  have 
given  a  verdict  on  both.  I  have  very  little  doubt  that  in  fact  they 
found  a  verdict  of  acquittal  on  the  first  count,  and  of  guilty  on  the 
second,  and  the  verdict  being  entered  in  its  present  form  is  a  misprision 
of  the  clerk.  If  in  due  time  application  had  been  made  to  the  Oourt 
below  to  amend  the  record,  and  there  was  anything  to  amend  by,  as 
there  probably  was,  the  mischief  would  have  been  set  right ;  and  if  the 
prisoners  are  likely  to  suffer  any  inconvenience  from  a  verdict  of  not 
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giilty  not  being  entered  on  the  first  oonnt,  it  might  be  amended  now. 
at  we  cannot  speculate  on  that,  and  must  take  the  case  as  if  the  jury 
were  silent  on  the  first  oount ;  and  the  question  is,  does  that  Titiate  the 
proceedings  ? 

When  an  issue  is  left  to  a  jury  to  try,  they  must  dispose  of  the  whole 
of  it,  and  if  they  neglect  to  do  this,  and  leave  it  imperfectly  disposed 
of,  there  must  be  a  venire  de  novo  if  the  case  be  one  of  misdemeanor; 
if  one  of  felony,  it  is  a  question  not  yet  finally  determined  whether  a 
venire  de  novo  should  be  awarded,  or  the  above  omission  on  the  part 
of  the  jury  is  a  fatal  objection  frustrating  the  ends  of  justice.  We 
*M^1  *^^^^  °^^>  however,  go  into  that  question,  for  where  an  indict- 
*'-'  ment  consists  of  iseveral  counts,  they  are  to  all  intents  and  pur- 
poses several  indictments,  and  the  same  as  if  separate  juries  were  trying 
them.  Although  a  finding  being  imperfect  or  defective  in  itself  might 
justify  a  venire  de  novo,  why  should  that  affect  a  good  count,  and  save 
prisoners  who  have  been  convicted  upon  it,  from  punishment  because 
another  charge  on  the  record  has  not  been  disposed  of?  On  principle 
there  is  nothing  to  show  that  it  should  do  so. 

Then  it  is  said  we  are  concluded  by  authority.  There  is  only  one 
case  which  has  the  least  bearing  on  the  question,  namely,  Rex  v, 
Hayes,  2  Ld.  Raym.  1518.  In  that  case  the  indictment  contained 
three  counts,  and  a  special  verdict  was  returned,  finding  the  prisoners 
guilty  on  two  of  them,  but  said  nothing  on  the  third,  and  the  question 
was  whether  judgment  could  be  given  against  them  as  guilty  on  the 
whole.  The  Court  held,  that  as  the  jury  had  virtually  found,  and  the 
facts  showed,  the  prisoners  not  guilty  on  the  third  (fount,  the  record 
established  that  they  were  guilty  on  two  counts,  and  not  on  the  third. 
The  counsel  who  argued  that  case  for  the  defendants  referred  to  author- 
ities to  show  that  where  a  verdict  finds  but  a  portion  of  an  issue,  or  only 
one  of  several  issues,  it  is  bad  and  ground  for  a  venire  de  novo  ;  but  the 
Court  did  not  determine  that  point  at  all, — there  was  no  occasion  to 
decide  that  no  verdict  being  given  on  one  count  vitiates  a  verdict  on 
another  count  which  is  good.  In  civil  cases  there  is  only  one  process 
against  the  defendant,  and  therefore  if  a  new  trial  is  granted  on  one 
part  of  the  case  it  is  granted  on  the  whole.  But  in  a  criminal  case, 
*fU^1  ^''^^^^  ^^^^  count  is  as  it  were  a  separate  ^indictment,  one  count 
^  not  having  been  disposed  of  no  more  affects  the  proceedings  with 
error  than  if  there  were  two  indictments.  In  0*Conneil  v.  The  Queen, 
11  CI.  &  F.  155,  which  has  been  referred  to,  Parke,  B.,  says,  p.  296-7, 
*'  So  in  respect  of  those  counts  on  which  the  jury  have  acted  incorrectly, 
by  finding  persons  guilty  of  two  offences  (on  a  count  charging  only  one), 
if  the  Crown  did  not  obviate  the  objection,  by  entering  a  nolle  prosequi 
as  to  one  of  the  offences.  Rex  v.  Hempstead,  R.  k  R.  C.  C.  344,  and 
so  in  effect  removing  that  from  the  indictment,  the  Court  ought  to  have 

f  ran  ted  a  venire  de  novo,  on  those  counts,  in  order  to  have  a  proper 
nding;  and  then  upon  the  good  counts  it  should  have  proceeded  to 
pronounce  the  proper  judgment.  In  short,  I  should  have  said  that  the 
defendants  should  on  the  face  of  the  record  be  put  precisely  in  the  same 
condition  as  if  the  several  counts  had  formed  the  subject  of  several  in- 
dictments." That  is  exactly  what  I  say  here.  Each  count  is  in  fact 
and  theory  a  separate  indictment,  and  no  authority  has  been  produced 
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to  show  that  we  oaght  to  defeat  the  ends  of  justice  bj  such  a  technical 
error  as  this. 

As  to  the  second  question.  The  second  count  of  this  indictment,  on 
which  the  defendants  have  been  convicted,  is  for  a  conspiracy,  charging 
that  they,  being  evil  disposed  persons,  and  contriving  and  intending  to 
defraud  Richard  Bealey  of  his  money,  unlawfully,  knowingly,  and  de- 
signedly did  amongst  themselves  combine,  conspire,  confederate  and 
agree  together  by  divers  false  pretences,  against  the  form  of  the  statute 
in  that  case  made  and  provided,  the  said  Richard  Bealey  of  his  moneys 
to  defraud,  against  the  form  of  the  statute,  kc.  The  object  of  the  con- 
spiracy is  to  defraud,  contrary  to  the  *form  of  the  statute.  It  r^^A 
IS  argued  that,  as  the  Quarter  Sessions  cannot  try  a  conspiracy  ^ 
unless  it  is  a  conspiracy  to  commit  an  offence  which,  if  committed  by 
one  person,  they  could  try ;  although  the  Quarter  Sessions  can  try  what 
we  may  call  shortly  "swindling,"  t.  e.,  obtaining  money  by  false  pre- 
tences with  intent  to  defraud,  and  attempts  to  do  so ;  that  that  is  not 
the  offence  charged  here,  because  it  is  not  stated  that  the  conspiracy 
was  to  obtain  money,  but  to  defraud.  We  do  not  however,  when  looking 
at  a  charge  of  eonspircunf  to  commit  an  offence,  require  it  to  be  set  forth 
with  all  the  precision  requisite  in  describing  the  offence  itself;  it  is 
enough  to  show  that  the  conspiracy  is  to  commit  an  offence  that  could 
be  tried  at  Quarter  Sessions.  Here  therefore,  before  the  jury  could 
convict  of  this  conspiracy,  they  must  be  satisfied  that  the  parties  had 
conspired  to  defraud  by  false  pretences  and  against  the  statute,  and  if 
that  was  the  object  of  the  conspiracy  it  was  an  offence  over  which  the 
Quarter  Sessions  had  jurisdiction.  As  to  the  false  pretences  not  being 
set  out  in  the  indictment,  it  has  frequently  been  decided  that  this  is  not 
necessary.  Sydserff  v.  The  Queen,  in  error,  11  Q.  B.  245,  may  bo 
taken  as  an  example. 

Shbe,  J.  (the  only  other  Judge  present),  concurred. 

Judgment  for  the  Grown. 


*In  re  TIVNAN  and  Others.    May  25.  [♦645 

hUemationdl  law. — Extradition. — Jurisdiction — Piracy. — Belligerent  Act. — 6  <fc  7 

Vict.  c.  76. —  Warrant  of  justice. 

1.  Stat.  6  A  7  Viet  e.  76»  s.  1,  enaeU,  that  in  caM  requiBition  shall  be  made  by  the  anthority 
of  the  United  States  ef  America,  in  pursnance  of  a  treaty  between  them  and  this  country 
of  the  9th  Aaguat,  1842,  for  the  delivery  up  of  any  person  charged  with  certain  crimes  therein 
speeified,  among  which  is  "  piracy/'  committed  within  the  jurisdiction  of  the  United  States, 
who  shall  bo  found  within  the  territories  of  her  Majesty,  such  person  may  be  apprehended 
and  delivered  up  to  jnstiee :  Held,  by  Crompton,  Blackburn  and  Shoe,  JJ.,  dissentiente  Cock- 
bam,  C.  J.,  that  "  piracy"  here  must  not  be  understood  in  the  sense  of  piracy  by  the  law  of 
nations,  but  of  acts  made  piracy  by  the  municipal  law  of  the  United  States. 

3.  In  order  to  enable  a  justice  of  the  peace  to  issue  his  warrant  under  this  statute  for  tho 
apprehension  and  committal  for  trial  of  an  accused  person,  it  need  not  appear  that  there  was 
an  original  warrant  for  his  apprehension  in  the  United  States,  or  depositions  taken  against 
iiim  there. 

3.  The  warrant  of  such  Justice  of  the  peace  need  not  allege  that  the  evidence  before  him 
was  taken  npon  oath. 

'  4.  Concessom.  In  time  of  peaee  any  act  of  depredation  on  a  ship  is  primft  facie  an  act  of 
piraey :  but  in  time  of  war  between  two  countries  the  presumption  is  that  depredation  by  one 
of  tbem  OB  a  ship  of  the  other  is  an  act  of  legitimate  warfare.  It  is  immaterial  whether  the 
•et  was  done  by  soldiers  or  volunteers,  and  whether  it  was  commanded  by  the  belligerent 
•titfl^  or  when  done  ratifled  by  tt^ 
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Edward  James,  in  Easter  Term,  April  25th,  moved  for  a  writ  of 
habeas  corpus  ad  subjiciendum  to  bring  up  the  bodies  of  Patrick  Tivpaa 
and  two  others,  detained  in  the  Main  Bridewell  in  the  borough  of  Liver- 
pool. 

On  the  9th  May,  Lu9h  and  Miltoard  showed  cause,  and  Edward 
Jame9j  Littler  and  T.  H.  James  appeared  to  support  the  rule. 

The  Court  (consisting  of  Cockburn,  C.  J.,  Blackburn,  Mellor 
and  Shee,  JJ.),  however,  said  it  was  unnecessary  to  hear  the  latter,  as 
the  matter  in  question  was  of  such  great  importance  that  it  would  be 
better  to  have  the  facts  before  them  in  an  official  form. 

Rule  absolute. 
*6461       *^^  ^^^  present  Term,  on  the  24th  May,  the  prisoners  were 
-I  brought  up  accordingly,  and  the  return  read.     The  case  was 
argued  on  that  day  and  the  next,  on  the  latter  of  which  judgment  was 
given. 

The  return  of  the  keeper  of  the  Bridewell  stated  that  he  kept  the 
prisoners  by  virtue  of  certain  warrants  from  T.  S.  Baffles,  Esq.,  stipen- 
diary magistrate  of  the  borough  of  Liverpool.  The  first  of  these,  dated 
28d  February,  1864,  reciting  that  Sir  George  Grey,  Bart.,  one  of  Her 
Majesty's  principal  Secretaries  of  State,  by  warrant  dated  the  20th  Feb- 
ruary, 1864,  signified  to  the  magistrate  that  a  demand  had  been  made  by 
the  government  of  the  United  States  of  America  to  deliver  the  now 
prisoners  up  to  justice,  charged  with  piracy  on  the  high  seas  within  the 
jurisdiction  of  the  United  States,  directed  the  constables  to  arrest  and 
bring  them  before  him  to  answer  the  charge.  On  this  the  prisoners  were 
arrested,  and  remanded  several  times,  but  no  judgment  had  been  pro- 
nounced on  their  case  by  the  magistrate. 

It  was  agreed  that  the  evidence  adduced  before  the  magistrate  and 
the  warrant  of  the  Secretary  of  State  should  be  considered  as  in  Court. 

Copy  of  the  depositions  taken  in  the  matter  of  Patrick  Tivnan,  other- 
wise James  Ferran,  otherwise  John  Clements ;  Patrick  Murray,  other- 
wise George  Kelly,  otherwise  George  McMurdoch ;  John  Quincey  Sears, 
otherwise  Warren  Quincey. 

James  Nicholas  on   oath  says: — I  am   Captain  of  the   American 
schooner  Joseph  E.  Gerity,  belonging  to  New  York.    I  was  at  Matamo- 
ras  in  November  last  with  the  schooner.     I  remember  on  the  16th  No- 
vember last  some  passengers  coming  on  board  at  12  o'clock  at  noon. 
^6471  '^^^7  ^^^  engaged  their  passage  on  shore.     *We  were  bound  for 
^  New  York  with  a  cargo  of  cotton.     We  sailed  at  half-past  three 
o'clock  on  the  same  day.     On  the  night  of  the  17th  November  last,  I 
went  to  bed  at  eight  o'clock.     I  went  below  to  try  to  sleep,  but  conld 
not.     I  came  on  deck  about  eleven  o'clock,  and  did  not  go  to  bed  after 
that.     At  half-past  eleven  o'clock  we  hauled  her  flying-jib  down.    The 
six  passengers  were  on  deck  then,  including  the  three  prisoners.    At 
twelve  o'clock  at  night  the  watch  was  relieved,  and  went  below.     I  sent 
one  George  Sweeney  up  aloft.     He  was  up  a  long  time.     About  half- 
past  twelve  o'clock  I  went  into  the  lee-gangway  to  keep  a  look  out. 
When  I  got  there,  a  person  named  Brown  took  hold  of  me.     The  three 
prisoners  were  on  the  other  side  then.     I  struggled  with  Brown  to  free 
myself,  and  then  the  prisoners  Wilson  and  KelTy  and  one  O'Brien  (not 
here)  took  hold  of  me,  each  pointing  a  revolver  to  my  head,  sayiogi 
^^  If  you  shout,  you  will  be  a  dead  man."     They  put  me  into  the  forf- 
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castle,  and  put  a  sentry  there,  and  told  me  if  I  made  an  attempt  to  go 
out  they  would  shoot  me.  It  was  Brown  who  said  this.  It  was  Kelly 
that  kept  sentry  first.  The  next  thing  was  that  the  man  that  was  up 
aloft  was  brought  down,  wounded  on  the  hand  by  O'Brien,  Kelly  and 
Wilson.  He  was  left  with  me.  After  that  I  heard  a  shot  fired,  and  then 
they  brought  the  mate  to  me.  They  all  brought  him,  except  Brown  and 
Hogg.  Kelly  and  Wilson  were  amongst  them.  The  mate  was  placed 
with  me  and  the  other  man.  It  would  be  about  a  quarter  to  one.  It  all 
happened  in  about  half  an  hour.  In  two  or  three  days  afterwards  I  had 
a  conversation  with  Clements.  He  said  that  I  might  be  glad  that  I  did 
not  fall  into  other  hands.  If  I  had  fallen  into  the  hands  of  others  at 
Matamoras,  who  were  ^waiting  for  the  same  chance,  they  would  f^oaq 
have  killed  me.  Wilson  was  managing  the  ship  during  the  time.  ^ 
Hogg  and  Brown,  and  then  Wilson  navigated  the  ship.  I  was  allowed 
to  walk  the  deck  occasionally  by  them.  I  was  kept  in  confinement  until 
the  25th  November.  I  should  have  said  that  on  the  morning  of  the  18th 
November  they  called  me  aft  to  get  breakfast.  I  asked  the  steward  for 
a  cup  of  cofiee.  Hogg  told  me  that  he  had  proper  documents  to  justify 
the  act  he  had  done.  The  prisoners  heard  him  say  that.  I  asked  him 
for  them,  but  he  did  not  show  them  to  me.  They  never  showed  me  any 
authority  at  all. 

On  the  25th  November  they  called  me  aft  about  twelve  o'clock,  and 
told  me  there  was  a  boat  ready,  and  I  was  to  go  away  in  her.  Before 
putting  me  into  the  boat,  I  was  brought  before  Hosg  and  Brown. 
Neither  of  the  prisoners  were  present  then  but  Wilson.  Hogg  demanded 
a  paper  signed  by  the  American  Consul,  that  our  cargo  was  American 
cotton,  to  show  any  cruisers  they  might  fall  in  with.  I  told  them  I  had 
no  such  paper.  He  told  me,  if  I  deceived  him  he  would  put  ten  or  eleven 
shackles  of  chain  round  my  neck  and  throw  me  overboard.  Wilson 
heard  Hogg  say  this.  I  had  not  the  paper  they  wanted.  They  had 
possession  of  all  the  ship's  papers. 

We  were  put  into  the  boat,  close  to  Gape  Gatuchee.  I  asked  them  for 
a  chart  and  a  compass,  but  it  was  refused.  It  was  Hogg  that  refused. 
The  prisoners  were  three  or  four  feet  off  then.  I  spoke  loud  enough  for 
them  to  hear  me.  I  was  sent  adrift  and  put  about  for  seven  days. 
They  gave  us  provisions  for  three  days.  We  landed  on  the  coast  of 
Yucatan.     I  have  not  seen  the  vessel  since. 

'*'The   large  box   produced   is  mine.     It  was   on   board  the  t-h^oaq 
schooner  when  I  left  her.     The  small  chart  produced  and  the   ^ 
sextant  and  the  case  and  the  book  produced  are  mine.     Also  the  log 
slate  produced.     They  were  on  board  the  vessel  when  I  left  her. 

By  Mr.  Cobb. — I  am  quite  sure  they  are  all  my  property.  When  I 
was  taken  to  the  forecastle  it  was  by  Brown,  Wilson,  Kelly  and  O'Brien. 
I  know  Kelly  kept  sentry,  because  I  could  hear  his  voice.  I  am  sure 
the  prisoner  Tevana  is  the  same  person  as  Clements,  and  that  it  was  he 
that  said  I  should  be  thankful  I  had  not  fallen  into  other  hands.  I  was 
on  deck  at  one  time  for  about  three  or  three  and  a  half  hours  at  longest 
after  this  occurrence.  I  was  only  let  out  every  other  day.  Wilson  was 
navigating  the  ship  then.  I  heard  Wilson  give  the  orders  to  the  crew. 
We  had  six  of  a  crew  and  six  passengers.  1  have  heard  that  Mr.  Hogg 
was  a  major  in  the  Confederate  army.  I  believe  from  his  appearance 
that  he  was.     I  do  not  know  who  paid  the  passage  for  the  prisoners.    X 
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received  no  money.  Major  Hogg  wu  the  leader  of  the  party.  He 
never  showed  me  any  papers.  The  prisoners  appeared  to  he  acting 
ander  his  orders.  Hogg  first  mentioned  about  the  papers.  When  I  asked 
him  for  the  papers  I  forget  what  he  said.  I  never  saw  any  papers  at 
all.  Hogg  came  on  board  at  the  same  time  as  the  prisoners,  and  they 
appeared  to  be  acting  entirely  under  his  orders.  I  may  have  had  a  coo* 
versation  with  Hogg  respecting  Jefferson  Davis,  but  he  never  showed 
me  any  letters  of  marque.  We  were  about  fifty  or  sixty  miles  from  the 
Confederate  waters  on  the  18th  November  when  this  happened.  I  know 
i^ocfi-i  I  was  in  26^  12'  when  I  was  taken  hold  of.  Greenhough,  mj 
-I  ^supercargo,  did  not  show  me  any  documents  that  were  given  to 
him  by  Hogg. 

Charles  Carlisle  on  oath  says : — 

I  am  detective  constable  of  Liverpool.  When  I  apprehended  Wilson 
I  found  in  his  lodgings  the  books  produced,  and  also  the  sextant.  At 
his  aunt's  I  found  the  box  produced.  He  said  that  is  my  chest ;  I 
boughtit  in  China.  I  found  the  charts  produced  in  his  bed-room.  He 
said,  *'  These  are  my  charts."  He  claimed  all  except  the  small  chart 
produced.  He  said  he  had  bought  the  sextant  in  New  York.  When  I 
apprehended  him  I  told  him  I  was  taking  him  by  warrant,  under  the 
order  of  the  Secretary  of  State,  for  piracy.  He  said,  ^^  I  don't  know 
what  you  are  talking  about."  I  said,  '^  I  believe  your  name  is  Wilson  ?" 
He  said,  ^'  That's  not  my  name."  He  said  his  name  was  Warren  Quincej. 
He  said,  ^^I  got  married  in  that  name  three  weeks  ago."  At  the  police 
office  the  captain  picked  them  out  from  among  twelve  others.  Kelly, 
or  George  McMurdoch,  said,  when  I  apprehenaed  him,  *'  I  don't  know 
what  you  are  talking  about.  I  am  not  the  man — ^you  are  mistaken — 
my  name  is  George  McMurdoch."  I  said,  "  The  warrant  charges  yoa 
in  the  name  of  Kelly."     He  said,  ^^  That's  not  my  name." 

The  other  prisoner  said  his  name  was  George  Tevana.  He  was  placed 
amongst  some  others  and  the  captain  picked  him  out.  He  said,  *^  My 
name  on  board  the  ship  was  Clements ;  the  other  two  prisoners  you  have 
got  in  custody  were  also  passengers  on  board."  We  were  engaged  by  a 
Major  Hogg  of  the  Confederate  army.  We  were  served  witn  six-bar- 
relled revolvers  each,  to  go  on  board  as  passengers,  and  to  take  the  ship 
i^ac-t-i  ftnd  cargo  *and  send  the  captain  adrift.  Major  Hogg  showed 
^  me  documents  signed  by  a  General  Bee,  saying  they  were  granted 
by  Jefferson  Davis  to  justify  us  in  doing  what  we  have  done." 

Nelson  Lees  on  oath  says : — 

I  am  police  constable  90,  of  Liverpool.  I  was  with  Carlisle  when 
the  prisoners  were  apprehended.  I  saw  Wilson  give  the  key  of  a  box 
to  Carlisle,  and  it  opened  the  box  which  the  captain  claims,  and  in  which 
were  the  articles  which  he  claims.  When  Wilson  was  first  apprehended 
I  heard  him  say,  *'  I  have  only  done  what  has  been  done  to  myself,  as  a 
ahip  was  taken  from  me,  and  1  had  to  walk  100  miles  on  land." 

James  Rush  ton  on  oath  says  :-— 

I  am  an  eating-house  keeper,  and  live  at  89,  Park  Lane.  I  know 
Clements  and  Wilson,  and  I  have  seen  the  prisoner  Kelly  once.  I  have 
lately  had  a  conversation  with  Wilson,  about  three  weeks  ago.  He 
passed  under  the  name  of  Sayers.  On  that  occasion  he  was  talking  to 
me  about  Africa,  and  what  he  had  been  doing  in  the  slave  trade.  He 
.eaid  that  he  was  captured  about  six  years  ago  with  800  slaves  on  boar^y 
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when  be  had  been  two  days  ont ;  that  he  was  tried  in  America,  and  sen- 
tenced to  be  hung,  and  was  in  Fort  Lafayette,  and  got  out.  He  then 
talked  of  this  schooner ;  that  he  was  captain  of  a  fine  cotton  schooner, 
and  had  sold  her  in  Balaise,  and  had  come  to  England  to  spend  the 
money. 

By  Mr.  Cohh. — This  conversation  took  place  in  my  dining-room  about 
three  weeks  ago :  the  day  he  was  married. 

I  remember  the  conversation  distinctly. 

Stat.  6  &  7  Vict.  c.  76,  on  which  the  case  turned,  is  as  follows : 
"An  Act  for  giving  effect  to  a  treaty  between  *Her  Majesty  r^gco 
and  the  United  States  of  America  for  the  apprehension  of  cer-  ^ 
tain  offenders.  22d  August,  1843.  Whereas  by  the  tenth  article  of  a 
treaty  between  Her  Majesty  and  the  United  States  of  America,  signed 
at  Washington  on  the  9th  day  of  August,  in  the  year  1842,  the  ratifi- 
cations whereof  were  exchanged  at  London  on  the  13th  day  of  October 
in  the  same  year,  it  was  agreed  that  Her  Majesty  and  the  said  United 
States  should,  upon  mutual  requisitions  by  them  or  their  ministers,  offi- 
cers, or  authorities  respectively  made,  deliver  up  to  justice  all  persons 
who,  being  charged  with  the  crime  of  murder,  or  assault  with  intent  to 
commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utter- 
ance of  forged  paper,  committed  within  the  jurisdiction  of  either  of  the 
high  contracting  parties,  should  seek  an  asylum  or  should  be  found 
within  the  territories  of  the  other ;  provided  that  this  should  only  be 
done  upon  such  evidence  of  criminality  as  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so  charged  should  be  found  would 
justify  his  apprehension  and  commitment  for  trial  if  the  crime  or  offence 
had  been  there  committed,  and  that  the  respective  Judges  and  other 
magistrates  of  the  two  governments  should  have  power,  jurisdiction,  and 
authority,  upon  complaint  made  under  oath,  to  issue  a  warrant  for  the 
apprehension  of  the  fugitive  or  person  so  charged,  so  that  he  might  be 
brought  before  such  Judges  or  other  magistrates  respectively,  to  the 
end  that  the  evidence  of  criminality  might  be  heard  and  considered, 
and  if  on  such  hearing  the  evidence  should  be  deemed  sufficient  to 
sustain  the  charge  it  should  be  the  duty  of  the  examining  Judge  or 
magistrate  to  certify  the  same  to  the  proper  executive  authority,  that 
a  warrant  might  issue  for  the  surrender  of  such  fugitive,  and  that  the 
^expense  of  such  apprehension  and  delivery  should  be  borne  and  r^tgeo 
defrayed  by  the  party  making  the  requisition  and  receiving  the  ^ 
fugitive ;  and  it  is  by  the  eleventh  article  of  the  said  treaty  further 
agreed,  that  the  tenth  article,  hereinbefore  recited,  should  continue  in 
force  until  one  or  other  of  the  high  contracting  parties  should  signify  its 
wish  to  terminate  it,  and  no  longer :  And  whereas  it  is  expedient  that 
provision  should  be  made fof  carrying  the  said  agreement  into  effect;  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  in  case  requisition  shall  at  any  time  be  made  by  the  authority  of 
the  said  United  States,  in  pursuance  of  and  according  to  the  said  treaty, 
for  the  delivery  of  any  person  charged  with  the  crime  of  murder,  or 
assault  with  intent  to  commit  murder,  or  with  the  crime  of  piracy,  or 
arson,  or  robbery,  or  forgery,  or  the  utterance  of  forged  paper,  com- 
mitted within  the  jurisdiction  of  the  United  States  of  America,  who 
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shall  be  found  within  the  territories  of  Her  Majesty^  it  shall  be  lawful 
for  one  of  Her  Majesty's  principal  Secretaries  of  State,  or  in  Ireland 
for  the  chief  secretary  of  the  Lord  Lieutenant  of  Ireland,  and  in  any 
of  Her  Majesty's  colonies  or  possessions  abroad  for  the  officer  adminis- 
tering the  government  of  any  such  colony  or  possession,  by  warrant 
under  his  hand  and  seal  to  signify  that  such  requisition  has  been  so 
made,  and  to  require  all  justices  of  the  peace  and  other  magistrates  and 
officers  of  justice  within  their  several  jurisdictions  to  govern  themselres 
accordingly,  and  to  aid  in  apprehending  the  person  so  accused,  and 
committing  such  person  to  gaol,  for  the  purpose  of  being  delivered  up 
*6541  ^^  justice,  according  to  the  *provisions  of  the  said  treaty;  and 
^  thereupon  it  shall  be  lawful  for  any  justice  of  the  peace,  or  other 
person  having  power  to  commit  for  trial  persons  accused  of  crimes 
against  the  laws  of  that  part  of  Her  Majesty's  dominions  in  which  such 
supposed  offender  shall  be  found,  to  examine  upon  oath  any  person  or 
persons  touching  the  truth  of  such  charge,  and  upon  such  evidence  as 
according  to  the  laws  of  that  part  of  Her  Majesty's  dominions  would 
justify  the  apprehension  and  committal  for  trial  of  the  person  so 
accused  if  the  crime  of  which  he  or  she  shall  be  so  accused  had  been 
there  committed  it  shall  be  lawful  for  such  justice  of  the  peace,  or  other 
person  having  power  to  commit  as  aforesaid,  to  issue  his  warrant  for  the 
apprehension  of  such  person,  and  also  to  commit  the  person  so  accused 
to  gaol,  there  to  remain  until  delivered  pursuant  to  such  requisition  as 
aforesaid." 

Sect.  2.  ^'Provided  always,  and  be  it  enacted,  that  in  every  such 
case  copies  of  the  depositions  upon  which  the  original  warrant  was 
granted,  certified  under  the  hand  of  the  person  or  persons  issuing  such 
warrant  and  attested  upon  the  oath  of  the  party  producing  them  to  be 
true  copies  of  the  original  depositions,  may  be  received  in  evidence  of 
the  criminality  of  the  person  so  apprehended." 

Sect.  8.  Offenders  may  then  be  delivered  up. 

Sect.  4.  Persons  committed  may  be  discharged,  if  not  delivered  up 
according  to  requisition,  and  conveyed  out  of  Her  Majesty's  dominions 
within  two  months. 

Sect.  5.  Act  may  be  suspended  within  any  colony  if  a  similar  legis- 
lation there  by  the  local  Legislature. 

^gcc-|  Edward  JameB^  Littler  and  «/".  H,  Jame%  moved  that  *th0 
^  prisoners  be  discharged. — The  main  question  is,  whether  the 
Treaty  of  the  22d  August,  1842,  and  the  stat.  6  &  7  Vict.  c.  76,  founded 
upon  it,  extend  to  piracy  by  the  law  of  nations,  or  are  confined  to  such 
acts  as  are  declared  piracy  by  the  municipal  law  of  the  United  States* 
Before  extradition  treaties  came  into  use  it  was  a  great  question  among 
writers  on  international  law,  whether  the  government  -  of  a  civilized 
country  to  which  a  person  who  had  committed  a  crime,  especially  such  a 
crime  as  murder,  and  the  like,  in  another,  had  fled,  was  bound  to  give 
him  up  to  the  latter  in  order  to  prevent  a  defeat  of  justice,  which  is  the 
basis  of  all  civilized  society.  ^^  When  foreigners  are  admitted  into  a 
state  upon  free  and  liberal  terms,  the  public  faith  becomes  pledged  for 
their  protection.  The  Courts  of  justice  ought  to  be  freely  open  to  them 
as  a  resort  for  the  redress  of  their  grievances.  But  strangers  are 
equally  bound  with  natives  to  obedience  to  the  laws  of  the  country 
during  the  time  they  sojourn  in  it,  and  they  are  equally  amenable  for 
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infractions  of  the  law.  It  has  sometimes  been  made  a  question,  how 
far  one  government  was  bound  by  the  law  of  nations,  and  independent 
of  treaty,  to  surrender,  upon  demand,  fugitives  from  justice,  who,  having 
committed  crimes  in  one  country,  flee  to  another  for  shelter.  It  is 
declared,  by  aome  of  the  most  distinguished  public  jurists,  that  every 
state  is  boand  to  deny  an  asylum  to  criminals,  and,  upon  application 
and  due  examination  of  the  case,  to  surrender  the  fugitive  to  the  foreign 
state  where  the  crime  was  committed.  The  language  of  those  authori- 
ties is  clear  and  explicit,  and  the  law  and  usage  of  nations,  as  declared 
by  them,  rest  on  the  plainest  principles  of  justice.  It  is  *the  r^gea 
duty  of  the  government  to  surrender  up  fugitives  upon  demand,  ^ 
after  the  civu  magistrate  shall  have  ascertained  the  existence  of  reason- 
able grounds  for  the  charge,  and  sufficient  to  put  the  accused  upon  his 
trial.  The  guilty  party  cannot  be  tried  and  punished  by  any  other 
jurisdiction  than  the  one  whose  laws  have  been  violated,  and,  therefore, 
the  duty  of  surrendering  him  applies  as  well  to  the  case  of  the  subjects 
of  the  state  surrendering,  as  to  the  case  of  subjects  of  the  power 
demanding  the  fugitive.  The  only  difficulty,  in  the  absence  of  positive 
agreement,  consists  in  drawing  the  line  between  the  class  of  offences  to 
which  the  usage  of  nations  does,  and  to  which  it  does  not  apply,  inas- 
much as  it  is  understood,  in  practice,  to  apply  only  to  crimes  of  great 
atrocity,  or  deeply  aifecting  the  public  safety."  1  Kent  Comm.  on 
American  Law,  pp.  86-7,  lOth  ed. 

The  present  treaty  may  be  looked  on  as  matter  of  history.  Its  objects 
were  to  fix  the  boundary  between  the  United  States  and  the  Canadian 
possessions  of  Oreat  Britain,  to  abolish  the  slave  trade,  and  to  effect  the 
extradition  of  criminals. (a)  Construing  extradition  treaties  by  the 
light  of  the  pre-existing  state  of  things,  they  must  be  understood  as 
referring  to  crimes  committed  within  the  exclimve  jurisdiction  of  the 
state  from  which  the  criminal  has  fled.  Perhaps  jurisdiction  here  may 
mean  the  ^territorial  jurisdiction  of  the  state,  but  it  must  at  r^rgcy 
least  mean  the  personal  jurisdiction  which  it  exercises  over  all  ^ 
its  citizens,  and  over  all  persons  within  its  quasi  territory,  as  for  instance 
on  one  of  its  citizens,  on  board  one  of  its  ships,  or  on  a  desert  island. 
Carrying  on  the  slave  trade  is  rendered  piracy  by  stat.  5  G.  4,  c.  113, 
8.  9,  and  it  is  also  piracy  in  the  United  States,  but  not  being  piracy  by 
the  law  of  nations,  trading  in  slaves  by  an  American  ship  is  not  justici- 
able in  England,  and  vice  versfi.  And  another  municipal  piracy  was 
created  by  stat.  11  &  12  W.  3,  c.  7,  s.  8,  which,  while  leaving  it  legal 
to  prey  on  the  commerce  of  the  enemy,  rendered  it  piracy  to  attack  our 
shipping  under  colour  of  a  commission  from  foreign  authority. 

The  statute  in  question,  6  &  7  Vict.  c.  76,  confirms  this  view.  It 
speaks  of  delivering  up  to  justice,  not  bringing  to  justice,  persons  who 
seek  an  asylum,  i.  e.,  a  place  where  they  cannot  be  punished.  Of  the 
crimes  mentioned  in  it  all,  except  murder  and  piracy,  are  ofi'ences  over 
^hich  there  could  be  no  concurrent  jurisdiction.     In  the  latter  it  must 

('')  Tr«atT  between  Oreat  Britain  and  the  United  States,  signed  at  Washington,  9th  August, 
1S42.  Hatifications  exchanged  at  London,  13th  October,  1842.  «  A  treatj  to  settle  and  definf 
the  boandartes  between  the  possessions  of  her  Britannto  Majesty,  in  North  America,  and  the 
^r^^^^^i^^  of  the  United  States  j—for  the  final  suppression  of  the  African  slave  trade ;— and  fur 
»o  giTing  up  of  criminal  fugitives  from  justice  in  certain  cases."  See  Hertslet's  Colleotion 
of  Treaties,  Ao.,  toL  6,  p.  853,  London,  1845.    Article  10  is  correctlj  recited  in  the  statute. 
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exist,  for  piracy  bj  the  law  of  nations  is  punishable  everyirhere.  And 
if  a  murder  were  committed  by  an  Englishman  in  the  United  States  or 
on  board  a  ship  of  the  United  States,  it  would  be  an  insult  to  claim 
extradition.  Besides,  sect.  4  enacts  that,  unless  given  up  within  two 
months,  the  supposed  criminal  may  be  set  free.  If  his  real  crime  were 
piracy  by  international  law  our  waiting  so  long  would  be  a  disgrace  to 
us.  Where  a  country  has  jurisdiction  to  try  a  criminal, — and  eyerj 
country  has  jurisdiction  to  try  pirates  by  the  law  of  nations, — its  owa 
honour  and  dignity  will  not  allow  him  to  be  delivered  up  to  another  for 
that  purpose. 

*6^81       ^^^^1*0  A^o  several  authorities.     In  Re  Kaine,  14  Howard 
^  Sup.  Court  Gases  103,  the  British  Consul  at  New  York  addressed 
to  the  Judge  of  the  District  Court  of  the  United  States  for  the  southern 
district  of  New  York,  and  to  any  Commissioners  authorized  to  perform 
judicial  duties  in  the  matter,  a  requisition  stating  that  Thomas  Eaine 
had  in  Ireland  fired  a  pistol  at  another  person  with  intent  to  murder 
him ;  that  a  warrant  to  apprehend  him  was  issued  by  a  justice  of  the 
peace,  but  that  Kaine  had  absconded  and  fled  to  the  United  States;  that 
the  crime  of  which  he  had  been  guilty  would  have  justified  his  appre- 
hension and  commitment  if  it  had  been  committed  within  the  United 
States ;  and  asked  for  a  warrant  for  his  apprehension  to  the  end  that 
the  evidence  of  criminality  might  be  heard  and  considered,  and,  if  on 
such  hearing  the  evidence  should  be  deemed  sufiicient,  that  it  be  certified 
to  the  proper  executive  authority,  in  order  that  a  warrant  might  issue 
for  the  surrender  of  such  fugitive  under  the  treaty  between  the  United 
States  and  Great  Britain.     Kaine  was  arrested  and  brought  before  a 
Commissioner  of  the  United  States  at  New  York,  who  held  that  the  evi- 
dence was  suflScient  to  justify  his  commitment,  and  ordered  him  to  be 
committed  to  abide  the  order  of  the  President  of  the  United  States. 
The  Secretary  of  State  issued  a  warrant  directing  the  marshal  to  deliver 
him  up  to  the  British  Consul.     The  Supreme  Court  by  a  majority  of 
four  to  three,  one  giving  no  opinion  on  the  merits  of  the  commitment, 
refused  to  discharge  him.     Nelson,  J.,  one  of  the  three  dissenting 
Judges,^  says  (p.  137),  ^^  The  two  nations  agree,  that  upon  mutual  requi- 
sition by  them,  or  their  officers  or  authorities  respectively  made, — that 
*65Q1  ^^'  ^"  ^  'requisition  made  by  the  one  government,  or  by  its 
-■  ministers  or  oflScers  properly  authorized,  upon  the  other — the 
government,  upon  whom  the  demand  is  thus  made,  shall  deliver  up  to 
justice  all  persons  charged  with  the  crimes,  as  provided  in  the  treaty, 
who  shall  have  sought  an  asylum  within  her  territories.    In  other  words, 
on  a  demand,  made  by  the  authority  of  Great  Britain  upon  this  govern- 
ment, it  shall  deliver  up  the  fugitive;  and  so  in  respect  to  a  demand  by 
the  authority  of  this  government  upon  her.     This  is  the  exact  stipula- 
tion entered  into,  when  plainly  interpreted.     It  is  a  compact  between 
the  two  nations  in  respect  to  a  matter  of  national  concern — the  punish- 
ment of  criminal  offenders  against  their  laws — and  where  the  guilt/ 
fmrty  could  be  tried  and  punished  only  within  the  jurisdiction  whose 
aws  have  been  violated." 

In  6  Wheaton's  Cases  in  the  Supreme  Court  of  the  United  States, 
Appendix,  Note  1,  is  a  speech  of  the  Honourable  John  Marshall  (after- 
wards Chief  Justice  Marshall),  delivered  in  the  House  of  Represents- 
tives  of  the  United  States,  on  the  resolutions  of  the  Honourable  Edward 
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Livingston,  relative  to  Thomas  Nash,  alias  Jonathan  Robins.     [Shbe, 
J. — ^The  treaty  under  which  that  case  was  decided  provides  for  the 
extradition  of  persons  charged  with  murder  and  some  other  offences,  not 
piracy.]!     The  principles  are  the  same.     '^  His  first  proposition,  he  said, 
was,  that  the  case  of  Thomas  Nash,  as  stated  to  the  President,  was  com* 
pletely  within  the  twenty-seventh  article  of  the  treaty  of  amity,  com- 
merce,  and   navigation,  entered  into   between  the  United    States  of 
America  and  Great  Britain.     The  canu  foederis  of  this  article  occurs, 
when  a  person,  having  committed  murder  or  forgery  within  the  jurisdic- 
tion of  one  of  *the  contracting  parties,  and  having  sought  an  r^^^n 
asylum  in  the  country  of  the  other,  is  charged  with  the  crime,   ^ 
and  his  delivery  demanded,  on  such  proof  of  his  guilt  as  according  to 
the  laws  of  the  place  where  he  shall  be  found,  would  justify  bis  appre- 
hension and  commitment  for  trial,  if  the  offence  had  been  there  com- 
mitted.    The  case  stated  is,  that  Thomas  Nash,  having  committed  a 
murder  on  board  a  British  frigate,  navigating  the  high  seas  under  a 
Commission  from  his  Britannic  Majesty,  had  sought  an  asylum  within  the 
United  States,  and  on  this  case  his  delivery  was  demanded  by  the  minis- 
ter of  the  King  of  Great  Britain.     It  is  manifest 'that  the  case  stated, 
if  supported  by  proof,  is  within  the  letter  of  the  article,  provided  a 
murder  committed  in  a  British  frigate,  on  the  high  seas,  be  committed 
within  the  jurisdiction  of  that  nation.     That  such  a  murder  is  withia 
their  jurisdiction,  has  been  fully  shown  by  the  gentleman  from  Delaware. 
The  principle  is,  that  the  jurisdiction  of  a  nation  extends  to  the  whole 
of  its  territory,  and  to  its  own  citizens  in  every  part  of  the  world.     The 
laws  of  a  nation  are  rightfully  obligatory  on  its  own  citizens  in  every 
sitaation,  where  those  laws  are  really  extended  to  them.     This  principle 
is  founded  on  the  nature  of  civil  union.     It  is  supported  everywhere  by 
public  opinion,  and  is  recognised  by  writers  on  the  law  of  nations.  *  *  * 
pp.  5,  6.     This  general  principle  is  especially  true,  and  is  particularly 
recognised,  with  respect  to  the  fleets  of  a  nation  on  the  high  seas.  *  * 
*  *  According  to  the  practice  of  the  world  then,  and  the  opinions  of 
writers  on  the  law  of  nations,  the  murder  committed  on  board  a  British 
frigate  navigating  the  high  seas,  was  a  murder  committed  within  the 
jurisdiction  of  the  British  nation.     Although  such  a  *murder  is  r^co^ 
plainly  within  the  letter  of  the  article,  it  has  been  contended  not  '- 
to  be  within  its  just  construction ;  because,  at  sea,  all  nations  have  a 
common  jurisdiction,  and  the  article  correctly  construed,  will  not  em- 
brace a  case  of  concurrent  jurisdiction.     It  is  deemed  unnecessary  to 
controvert  this  construction,  because  the  proposition,  that  the  United 
States  had  no  jurisdiction  over  the  murder  committed  by  Thomas  Nash^ 
is  believed  to  be  completely  demonstrable.     It  is  not  true  that  all  nations 
have  jurisdiction  over  all  offences  committed  at  sea.     On  the  contrary, 
no  nation  has  any  jurisdiction  at  sea,  but  over  its  own  citizens  or  vessels, 
or  offences  against  itself.     This  principle  is  laid  down  in  2  Ruth.  pp. 
488,  491.     The  American  government  has,  on  a  very  solemn  occasion, 
avowed  the  same  principle.     The  first  minister  of  the  French  Republic 
asserted  and  exercised  powers  of  so  extraordinary  a  nature,  as  unavoid* 
ably  to  produce  a  controversy  with  the  United  States.     The  situation  iii 
which  the  government  then  found  itself  was  such,  as  necessarily  to  occa- 
sion a  very  serious  and  mature  consideration  of  the  opinion  it  should 
adopt.    Of  consequence,  the  opinions  then  declared,  deserve  great 
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respect.     In  the  case  alluded  to,  Mr.  Genet  had  asserted  the  right  of 
fitting  out  privateers  in  the  American  ports,  and  of  manning  them  with 
American  citizens,  in  order  to  cruise  against  nations  with  whom  America 
was  at  peace.     In  reasoning  against  this  extravagant  claim,  the  then 
Secretary  of  State,  in  his  letter  of  the  17th  July,  1793,  says : — ^  For 
our  citizens  then  to  commit  murders  and  depredations  on  the  members 
of  nations  at  peace  with  us,  or  to  combine  to  do  it,  appeared  to  the  exe- 
cutive and  to  those  whom  they  consulted,  as  much  against  the  laws  of 
*fi621  ^^^  land,  as  to  murder  or  rob,  or  combine  to  ^murder  or  rob,  its 
•J  own  citizens ;  and  as  much  to  require  punishment,  if  done  within 
their  limits,  where  they  have  a  territorial  jurisdiction,  or  on  the  high 
seas,  where  they  have  a  personal  jurisdiction^  that  is  to  say,  one  which 
reaches  their  oum  citizens  only  ;  this  being  an  appropriate  part  of  each 
nation,  on  an  element  where  all  have  a  common  jurisdiction.'     The  well 
considered  opinion  then  of  the  American  Government  on  this  subject  is, 
that  the  jurisdiction  of  a  nation  at  sea  is  ^ personal^'  reaching  its  ovm 
citizens  only^  and  that  this  is  ^ihe  appropriate  part  of  each  nation'  on 
that  element.  *  *  ^  *  p.  8.     A  pirate,  under  the  law  of  nations,  is  an 
enemy  of  the  human  race.     Being  the  enemy  of  all,  he  is  liable  to  be 
punished  by  all.     Any  act  which  denotes  this  universal  hostility,  is  an 
act  of  piracy.     Not  only  an  actual  robbery  therefore,  but  cruising  on 
the  high  seas  without  commission,  and  with  intent  to  rob,  is  piracy. 
This  is  an  offence  against  all  and  every  nation,  and  is  therefore  alike 
punishable  by  all.     But  an  offence  which  in  its  nature  affects  only  a  par- 
ticular nation,  is  only  punishable  by  that  nation.     It  iff  by  confounding 
general  piracy  with  piracy  by  statute,  that  indistinct  ideas  have  been 
produced,  respecting  the  power  to  punish  offences  committed  on  the  high 
seas.     A  statute  may  make  any  offence  piracy,  committed  within  the 
jurisdiction  of  the  nation  passing  the  statute,  and  such  offence  will  be 
punishable  by  that  nation.     But  piracy  under  the  law  of  nations,  which 
alone  is  punishable  by  all  nations,  can  only  consist  in  an  act  which  is  an 
offence  against  all.     No  particular  nation  can  increase  or  diminish  the 
list  of  offences  thus  punishable.  *  *  *  *  p.  13.     The  eighth  section, 
which  is  supposed  to  comprehend  the  case,  after  declaring,  that  if  any 
^/«^q-i  person  or  persons  shall  commit  murder  on  the  *bigh  seas,  he 
^  shall  be  punishable  with  death ;  proceeds  to  say,  that  if  any  cap- 
tain or  mariner  shall  piratically  run  away  with  a  ship  or  vessel,  or  yield 
her  up  voluntarily  to  a  pirate,  or  if  any  seaman  shall  lay  violent  hands 
on  his  commander,  to  prevent  his  fighting,  or  shall  make  a  revolt  in  the 
ship,  every  such  offender  shall  be  adjudged  a  pirate  and  a  felon.  *  *  *  * 
It  is  then  demonstrated,  that  the  murder  with  which  Thomas  Nash  was 
charged,  was  not  committed  within  the  jurisdiction  of  the  United  States, 
and,  consequently,  that  the  case  stated  was  completely  within  the  letter 
and  the  spirit  of  the  twenty-seventh  article  of  the  treaty  between  the 
two  nations." 

In  the  second  annotated  edition  of  Wheaton's  International  Law,  by 
Lawrence,  p.  236 : — ^^  In  the  negotiation  of  treaties  stipulating  for  the 
extradition  of  persons  accused  or  convicted  of  specified  crimes,  certain 
rules  are  generally  followed,  and  especially  by  constitutional  govenu 
ments.  The  principal  of  these  rules  are,  that  a  state  should  never 
authorize  the  extradition  of  its  own  citizens  or  subjects,  or  of  persons 
accused  or  convicted  of  political  or  purely  local  crimeS|  or  of  slight 
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offences,  but  should  confine  the  provision  to  such  acts  as  are,  by  common 
accord,  regarded  as  grave  crimes."  And  note  78  there : — "  A  conven- 
tion for  the  same  object  as  those  with  England  and  France  was  made 
with  Prussia,  on  her  own  behalf  and  that  of  several  other  German  states, 
on  the  29th  April,  1845 ;  but  it  differed  from  the  preceding  ones  in  that 
each  power  excepted  the  extradition  of  its  own  subjects."  Id.,  p.  242 : — 
*'  In  the  construction  of  the  British  treaty  of  extradition  a  crime  com- 
mitted at  sea,  on  board  of  an  American  vessel,  has  been  considered  the 
same  as  if  committed  in  the  'territory  of  the  United  States.  1-41^*^4 
Mr.  Buchanan  to  Mr.  Marcy,  August  8d,  1855.  MS.  State  L  * 
department.  Mr.  Gushing  also  considers,  in  reference  to  the  French 
treaty,  where  a  crime  is  committed  at  sea,  it  is  committed  within  the 
putative  territory  of  the  Union,  is  justiciable  by  the  Federal  judiciary 
alone,  and  is,  therefore,  rightfully  a  case  of  extradition.  Opinions  of 
Attorneys-General,  vol.  8,  p.  o4.  Mr.  Gushing,  Sept.  6,  1856." 
Wheat.  Int.  Law,  p.  785,  2d  annotated  ed. : — '*  This  jurisdiction  is 
exclusive,  only  so  far  as  respects  offences  against  the  municipal  laws  of 
the  state  to  which  the  vessel  belongs.  It  excludes  the  exercise  of  the 
jurisdiction  of  every  other  state  under  its  municipal  laws,  but  it  does 
not  exclude  the  exercise  of  the  jurisdiction  of  other  nations,  as  to  crimes 
under  international  law ;  such  as  piracy,  and  other  offences,  which  all 
nations  have  an  equal  right  to  judge  and  to  punish."  Sir  L.  Jenkins, 
in  his  works,  vol.  2,  p.  714,  cited  in  Wheat.  Int.  Law,  256,  note  (1),  2d 
annotated  ed.,  says,  *'  Every  man,  by  the  usage  of  our  European  nations, 
is  justiciable  in  the  place  where  the  crime  is  committed ;  so  are  pirates, 
being  reputed  out  of  the  protection  of  all  laws  and  privileges,  and  to  be 
tried  in  what  ports  soever  they  may  be  taken." 

Secondly.  The  warrant  of  a  justice  of  the  peace  under  this  Statute, 
to  apprehend  or  commit  a  person  for  trial,  must  be  founded  on  one  from 
the  Secretary  of  State,  who  has  no  power  to  issue  his  except  on  the  view 
of  an  original  warrant  issued  and  depositions  taken  in  America :  which, 
does  not  appear  here.     Sect.  1  only  speaks  of  requisition  being  made- 
for  the  delivery  up  of  parties  charged^  which  must  mean  accused  before 
some  tribunal ;  and  sect.  2  enacts  that  *'  copies  of  the  depositions  upon* 
*  which  the  original  warrant  was  granted,  &c.,  may  be  received  in  r4cf*£»r 
evidence  of  the  criminality  of  the  person  so  apprehended  :".and  ^ 
the  latter  end  of  the  former  section  empowers  the  justice  to  issue  his 
warrant  upon  such  evidence  as  would  justify  apprehension  and  commit- 
tal for  trial  in  this  country.     [Blackburn,  J. — Suppose  a  fugitive 
jumps  overboard  and  escapes,  no  depositions  could  be  taken  against  him. 
in  his  absence,  but  could  his  extradition  not  be  claimed  ?]    Wheaton  Int. 
Law,  2d  annotated  ed.,  p.  241,  note  78 : — '^  The  practice  of  our  own 
government,  as  well  as  that  of  Great  Britain,  requires  that  all  claims  of' 
extradition  should  be  founded  on  a  judicial  warrant,  with  proper  evi- 
dence to  justify  the  warrant ;  the  United  States  will  not,  therefore,  make- 
a  demand  on  Great  Britain  for  a  person  alleged  to  be  a  fugitive  from* 
the  justice  of  one  of  the  United  States  without  the  exhibition  of  a  judi- 
cial warrant,  issued  on  sufficient  proof  by  the  local  authority.    Opinions 
of  Attorneys-General,  vol.  6,  p.  485.     Mr.  Gushing,  May  81,  1854. 
But  in  granting  his  mandate,  at  the  request  of  a  foreign  government, 
for  the  purpose  of  commencing  proceedings,  the  President  does  not  need! 
such  evidence  of  the  criminality  as  would  justify  an  order  of  extradi^ 
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tion,  but  only  prim&  facie  evidence.  Id.  p.  217.  Mr.  Cashing,  Novem- 
ber 9,  1853."  Id.  p.  242  : — "A  mere  notification  from  a  foreign  lega- 
tion that  a  party  guilty  of  a  crime  has  escaped  and  perhaps  fled  to  the 
iTnited  States,  is  not  sufficient  to  justify  the  preliminary  action  of  the 
President.  The  general  rule  is  that  the  government  of  which  extradi- 
tion, whether  by  comity  only  (Kliiber,  §  66,  Martens,  Precis,  §  101), 
or  by  treaty,  is  demanded,  before  it  is  called  on  to  act  must  have  reason- 
able prim&  facie  evidence  of  the  guilt  of  the  party  submitted  to  it  as 
*6661  *^^^^  ^^  ^^^  demand  by  the  executive  authority.  Opinions  of 
J  Attorneys-General,  vol.  7,  p.  6.  Mr.  Gushing,  November  2, 
1864.  A  mandat  d'arrSt  issued  upon  suitable  evidence  by  the  proper 
judicial  authority  of  France,  and  setting  forth  the  crime  imputed  to  the 
accused,  is  sufficient  to  justify  the  preliminary  action  of  the  President 
for  the  arrest)  of  the  alleged  fugitive,  leaving  the  ulterior  question  of  his 
actual  tradition  to  depend  on  the  full  evidence  of  criminality  then,  as  it 
appeared  from  the  despatch  of  the  Minister  of  Foreign  Affairs,  on  its 
way  from  France.  Id.  pp.  285,  537.  Mr.  Gushing,  June  18,  1855, 
October  4,  1855.  But  to  justify  the  commencement  of  proceedings  in 
extradition,  it  must  appear  that  the  criminal  acts  charged  were  com- 
mitted in  the  territorial  jurisdiction  of  the  demanding  government.  Id. 
vol.  8,  p.  216,  Mr.  Gushing,  November  29,  1856."  In  Re  Kaine,  14 
How.  108,  Nelson,  J.,  says,  p.  145 : — "  This  species  of  evidence  is  very 
differently  guarded,  in  the  Act  6  &  7  Vict.  There,  copies  of  the  depo- 
sitions laid  before  the  government,  and  upon  which  the  proper  officer 
issued  his  warrant  to  the  magistrates,  authorizing  them  to  institute  pro- 
ceedings to  arrest  and  commit  the  fugitive,  are  those  only  permitted  to 
be  given  in  evidence.  In  other  words,  copies  of  the  depositions  upon 
which  the  government  acted  in  the  matter,  are  admissible  as  evidence 
of  the  criminality."  Taney,  C.  J.,  and  Daniel,  J.,  concur -in  this  judg- 
ment, p.  148.  [CocKBURN,  C.  J. — It  may  be  a  salutary  rule  for  the  ex- 
ecutive to  say  to  the  claiming  power,  '^  Before  we  act  on  your  requisition 
we  must  see  that  there  is  a  charge  which  has  received  a  judicial  incep- 
tion in  your  country.'*    But  the  statute  in  question  does  not  require  it] 
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Thirdly.  The  warrant  of  the  magistrate  is  also  bad  *for  not 


showing  that  all  the  witnesses  before  him  were  examined  upon 
oath.  Such  warrants  ought  to  contain  on  their  face  everything  neces- 
sary to  give  jurisdiction :  Ghristie  v.  Unwin,  11  A.  &  E.  873  (E.  C.  L. 
R.  vol.  39) ;  In  re  Peerless,  1  Q.  B.  143  (E.  G.  L.  R.  vol.  41) ;  Ex  parte 
Besset,  6  Q.  B.  481  (E.  G.  L.  R.  vol.  51);  especially  where,  as  here, 
the  magistrate  was  acting  under  a  special  jurisdiction.  In  Mash*s  Case, 
2  W.  Bl.  805,  a  return  to  a  habeas  corpus  stated  that  a  man  was  charged 
on  suspicion  of  waiting  with  intent  to  assist  in  the  running  prohibited  or 
uncustomed  goods,  against  stat.  9  G.  2,  c.  85,  ss.  18,  19,  and  the  com- 
mitment recited  that  he  desired  time  to  make  it  appear  that  he  was  not 
concerned  in  any  of  the  practices  charged,  whereupon  he  was  committed 
to  custody,  *'  there  to  remain  and  continue,  until  he  shall  be  discharged 
from  thence,  by  due  course  of  law,*'  the  commitment  was  held  bad ;  the 
Court  saying,  ^'  The  true  distinction  is ;  that,  where  a  man  is  committed 
for  any  crime,  either  at  common  law,  or  created  by  Act  of  Parliament, 
for  which  he  is  punishable  by  indictment ;  there  he  is  to  be  committed, 
till  discharged  by  due  course  of  law: — but,  when  it  is  in  pursuance  of  a 
special  authority;  the  terms  of  the  commitment  must  be  special,  and 
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exactly  pursue  that  authority."   In  Kite  and  Lane's  Case,l  B.  &  C.  101 
(E.  C.  L.  R.  Yol.  8),  on  the  discussion  of  a  rule  for  a  habeas  corpus,  it 
appeared  that  a  boat  with  the  two  prisoners  on  board  was  seized  within 
the  harbour  of  Folkstone  for  a  breach  of  the  revenue  laws.     They  were 
taken  on  shore  and  afterwards  to  Dover,  where  they  were  convicted 
before  two  justices  of  the  peace  for  that  place,  the  conviction  being  ac» 
cording  to  the  2d  form  given  in  stat.  3  G.  4,  c.  110.    The  jurisdiction  of 
the  magistrates  for  Folkstone  ^extended  to  the  place  where  the  ri^ggg 
seizure  was  made,  and  the  justices  of  Dover  had  no  jurisdiction  ^ 
there.     It  was  held  that  the  convictions  were  bad  for  not  showing  that 
the  justices  of  Dover  had  jurisdiction  over  the  offence.     In  Nash's  Case, 
4  B.  &  A.  295,  the  return  showed  that  a  seaman  was  chargefl  with  hav- 
ing been  found  on  board  a  smuggling  vessel  liable  to  forfeiture,  was  car- 
ried before  a  justice,  &c.,  and,  upon  due  proof  as  required  by  stat.  57 
G.  8,  c.  87,  was  committed  to  answer  such  information  and  abide  such 
judgment  as  might  be  given  :  this  was  held  insuflScient.     Abbott,  C.  J., 
says,  p.  297 :  "This  Act  of  Parliament  of  the  67  G.  8,  c.  87,  is  one 
highly  beneficial  in  preventing  frauds  upon  the  revenue ;  but  at  the  same 
time,  inasmuch  as  it  trenches  very  strongly  on  the  liberty  of  the  sub- 
ject, we  mast  take  care  that  its  provisions  are  strictly  pursued.     This 
averment  is  one  of  a  conclusion  of  law ;  it  states  that  upon  due  proof 
the  party  was  committed.     Now  whether  that  was  so,*  this  return  doefl 
Tiot  enable  us  to  judge ;  for  unless  we  know  what  the  proof  was  which 
was  given,  it  is  impossible  for  us  to  tell  whether  it  was  the  proof  required 
by  the  Act  of  Parliament.   The  circumstances  stated  in  the  introductory 
part  of  this  return,  seem  to  me  to  be  quite'  sufficient  to  warrant  this 
commitment ;  and  if  it  had  been  stated,Hhat  upon  due  proof  of  the  mat- 
ters before  mentioned,  the  prisoner  was  committed,  I  should  have  thought 
it  sufficient.     In  the  present  case,  however,  the  prisoner  must  be  ais- 
charged."     [Blackburn,  J. — Suppose  the  magistrate's  warrant  defect- 
ive in  this  respect,  it  could  be  cured  by  a  fresh  warrant.     We  would 
not  discharge  on  habeas  corpus  for  such  a  reason.] 

Fourthly.  The  magistrate's  warrant  is  against  the  ^prisoners  r«ggQ 
for  piracy  by  the  law  of  nations,  but  there  was  no  evidence  on  '- 
whrch  they  could  properly  be  committed  to  take  their  trial  for  that 
offence.     In  time  of  peace  any  act  of  depredation  on  a  ship  is  prim& 
facie  an  act  of  piracy :  but  in  time  of  war  between  two  countries,  the 
presumption  is  that  depredation  by  one  of  them  on  a  ship  of  the  other 
is  an  act  of  legitimate  warfare.     It  is  immaterial  whether  the  act  was 
done  by  soldiers  or  volunteers,  and  whether  it  was  commanded  by  the 
belligerent  state,  or  when  done  ratified  by  it.     There  is  nothing  here  to 
rebut  that  presumption,  for  the  Confederate  States,  in  whose  name  this 
ship  was  seized,  have  been  recognised  as  belligerents.     [They  referred 
to  the  debate  in  the  House  of  Lords,  16th  May,  1861,  cited  in  note  79 
to  Wheat.  Int.  Law,  p.  250,  et  $eq.^  2d  annot.  ed.]     '*  It  was  not  until 
the  fifteenth  century  that  commissions  were  made  necessary,  and  were 
issued  to  private  subjects  in  time  of  war,  and  that  subjects  were  forbid- 
den to  fit  out  vessels  to  cruise  against  enemies  without  license.     There 
were  ordinances  in  Germany,  France,  Spain,  and  England,  to  that  efiect. 
It  is  now  the  practice  of  maritime  states  to  make  use  of  the  voluntary 
ud  of  individuals  against  their  enemies,  as  auxiliary  to  the  public  force ; 
and  Bynkershoek  says,  that  the  Dutch  formerly  employed  no  vessels  of 
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war  bnt  stich  as  were  owned  bj  private  persons,  and  to  whom  the  gov- 
eminent  allowed  a  proportion  of  the  captured  property,  as  well  as 
indemnity  from  the  public  treasury.  Vessels  are  now  fitted  out  and 
equipped  by  private  adventurers,  at  their  own  expense,  to  cruise  against 
the  commerce  of  the  enemy.  They  are  duly  commissioned,  and  it  is 
said  not  to  be  lawful  to  cruise  without  a  regular  commission.  Sir  Mat- 
*f)701  ^^^^  Hale  held  it  to  be  depredation  *in  a  subject  to  attack  the 

-■  enemy's  vessels,  except  in  his  own  defence,  without  a  commis- 
sion.(a)  The  subject  has  been  repeatedly  discussed  in  the  Supreme 
Court  of  the  United  States,  and  the  doctrine  of  the  law  of  nations  is 
considered  to  be,  that  private  citizens  cannot  acquire  a  title  to  hostile 
property,  unless  seized  under  a  commission,  but  they  may  still  lawfully 
seize  hostile  property  in  their  own  defence.  If  they  depredate  upon 
the  enemy  without  a  commission,  they  act  upon  their  peril,  and  are  liable 
to  be  punished  by  their  own  Sovereign ;  but  the  enemy  is  not  warranted 
to  consider  them  as  criminals,  and,  as  respects  the  enemy,  they  violate 
no  rights  by  capture.  Such  hostilities,  without  a  commission,  are,  how- 
ever, contrary  to  usage,  and  exceedingly  irregular  and  dangerous,  and 
they  would  probably  expose  the  party  to  the  unchecked  severity  of  the 
enemy ;  but  they  are  not  acts  of  piracy  unless  committed  in  time  of 
peace.  Yattel,  indeed,  says,(i)  that  private  ships  of  war,  without  a 
regular  commission,  are  not  entitled  to  be  treated  like  captures  made  in 
a  formal  war.  The  observation  is  rather  loose,  and  the  weight  of  autho- 
rity undoubtedly  is,  that  non-commissioned  vessels  of  a  belligerent  na- 
tion may  at  all  times  capture  hostile  ships,  without  being  deemed  by  the 
law  of  nations  pirates.  They  are  lawful  combatants,  but  they  have  no 
interest  in  the  prizes  they  may  t%ke,  and  the  property  will  remain  sub- 
ject to  condemnation  in  favour  of  the  government  of  the  captor,  as 
droiti  of  the  admiralty.  It  is  said,  however,  that  in  the  United  States 
the  property  is  not  strictly  and  technically  condemned  upon  that  prin- 
ciple, hut  jure  reipublicce  ;  and  it  is  the  settled  law  of  the  United  States, 
*6711  ^^^^  ^^'  captures  made  *by  non-commissioned  captors  are  made 

-*  for  the  government:*'  1  Kent  Com.,  p.  95, 10th  ed.  [They  also 
cited  The  Melomane,  5  Rob.  Adm.  R.  41.]  The  prisoners  having  gone 
on  board  this  ship  as  passengers  was  a  lawful  stratagem  of  war,  which, 
although  it  might  render  them  liable  to  be  severely  visited  by  the  other 
belligerent  party,  does  not,  as  regards  neutrals,  convert  them  into  pirates. 
In  The  United  States  v.  Palmer,  8  Wheat.  610,  Johnson,  J.,  says,  p. 
642,  ''  When  open  war  exists  between  a  nation  and  its  subjects,  the  sub- 
jects of  the  revolted  country  are  no  more  liable  to  be  punished  as  pirates, 
than  the  subjects  who  adhere  to  their  allegiance ;  and  whatever  immu- 
nity the  law  of  nations  gives  to  the  ship,  it  extends  to  all  who  serve  on 
board  of  her,  excepting  only  the  responsibility  of  individuals  to  the  laws 
of  their  respective  countries." 

Lushj  Milward  and  Vernon  LushingUm^  contri. — First.  Independent 
of  extradition  treaties,  the  governments  of  England  and  the  United 
Slates  of  America  lie  under  no  obligation  to  deliver  up  fugitives  to  each 
o^her.  Some  early  writers  asserted  the  contrary,  but  it  was  rarely  done, 
and  the  authority  already  cited  from  Kent  Com.  36-7,  10th  ed.,  is  de- 
cisive against  it.  No  state  would  deliver  up  its  own  subjects  to  anotheri 
and  with  respect  to  England,  in  particular,  the  Sovereign  could  not  deli- 

(a)  Uargr.  Law  TmoU,  WS-T.  (i)  B.  S,  o.  15,  see.  22S. 
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Ter  up  any  person  even  under  a  treaty.  The  earlier  extradition  treaties 
between  the  two  oountries  did  not  extend  to  the  offence  of  piracy,  bat, 
each  baying  a  vast  maritime  commerce,  it  was  found  necessary  to  include 
It  in  the  later.  Before  the  treaty,  murder  by  a  British  subject  com- 
mitted on  sea  or  in  any  foreign  ^country  could  be  punished  here  ritiGnq 
by  stats.  27  H.  8,  c.  4,  28  EL.  8,  c.  16,  and  9  G.  4,  c.  81,  s.  7 ;  L  ^'^ 
and  piracy  on  the  high  seas  could  be  punished  anywhere,  no  matter  by 
whom  and  against  whom  committed ;  but,  if  the  other  side  are  right, 
the  extradition  of  the  latter  could  not  be  claimed,  and  justice  would  be 
defeated.  The  words  in  the  present  treaty  should  be  understood  in 
their  ordinary  sense :  for  it  is  made  between  nations  speaking  the  same 
language,  and  have  similar  laws ;  and  murder,  piracy  and  robbery  have 
the  same  signification  in  the  jurisprudence  of  both.  The  statute  is 
founded  on  tne  treaty,  which  it  recites,  but  in  the  construction  of  Acts 
of  Parliament  the  effect  of  a  statute  is  not  necessarily  limited  by  the 
language  of  the  preamble,  as  appears  from  the  cases  collected  in  2 
Dwarris  on  Statutes,  p.  661,  2d  ed. 

The  term  '^ jurisdiction*'  has  two  different  significations:  first,  its 
primary  natural  sense, — the  right  to  deal  with  particular  things  or  per- 
sons. Second,  and  this  is  its  {ar  more  common  acceptation, — the  terri- 
torial limits  within  which  that  authority  is  exercised.  It  is  in  this  latter 
sense  that  the  word  is  used  in  the  treaty  and  the  statute.  The  former, 
which  is  the  language  of  both  the  contracting  parties,  says  it  was  "  agreed 
that  Her  Majesty  and  the  said  United  States  should,  upon  mutual  requi- 
sitions, &c.,  deliver  up  to  justice  all  persons  who,  being  charged  with 
the  crime  of  murder,  &c.,  committed  within  the  jurisdiction  of  either  of 
the  high  contracting  parties,  should  seek  an  asylum  or  should  be  found 
within  the  territories  of  the  other.*'  Either  of  the  expressions  *' juris- 
diction" or  ''  territory"  would  extend  to  all  places  where  the  laws  of 
the  country  have  authority,  and  would  therefore  include  offences  r^g^o 
^committed  on  shipboard  ;  since  for  the  purposes  of  law,  protec-  ^ 
tion  and  punishment  a  ship  is  part  of  the  territory  of  the  nation  to  which 
she  belongs :  Wheat.  Int.  Law,  p.  208,  2d  annot.  ed. ;  Reg.  v.  Lopez, 
Dears,  k  B.  525 ;  and  the  speech  of  Chief  Justice  Marshall,  already 
referred  to.(a) 

The  term  *^  piracy"  is  here  used  in  its  natural  and  larger  sense,  as 
understood  by  both  countries,  namely,  piracy  against  the  law  of  nations : 
and  if  so  it  is  absurd  to  speak  of  it  as  being  against  the  peculiar  juris- 
diction of  any  country,  for  it  is  a  matter  affecting  the  whole  world,  and 
against  the  law  of  every  country :  although  piracy  on  board  an  American 
ship  would  be  piracy  against  the  municipal  law  of  America.  In  order 
to  adopt  the  construction  contended  for  by  the  other  side,  the  Court 
must  insert  in  the  treaty  and  the  statute  the  word  '^  exclusive"  before 
jurisdiction.  [They  cited  The  United  States  v,  Gibert,  2  Sumn.  19.] 
[CocKBURN,  C.  J. — Suppose  a  British  subject  charged  with  a  crime 
committed  in  America,  or  on  board  an  American  ship,  were  tried  and 
acquitted  here,  and  the  American  government  were  dissatisfied  with  the 
result,  could  they  claim  him  ?]  No.  For  the  laws  of  America,  as  well 
as  ours,  recognise  the  principle  that  a  person  once  acquitted  is  acquitted 
for  ever.  It  is  not  to  be  supposed  that  either  nation  would  make  any 
unreasonable  requisition  for  the  delivery  up  of  pirates ;  and  there  would 

(a)  Antt,  pp.  ttO,  SSL 
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be  no  abatement  of  national  honour  in  giving  up  prisonen  on  any 
reasonable  one,  for  the  concession  by  eztraaition  is  mutual. 

Secondly  and  thirdly.  It  may  be  conceded  that  it  is  the  praotioe  both 
*6741  ^^  jElngland  and  America  to  require  the  ^original  depositions  to 
•J  be  produced,  but  stat.  6  &  7  Vict.  c.  76,  does  not  render  it 
necessary.  The  word  '^  charged"  is  used  in  sect.  1  in  the  sense  of 
accusation,  for  in  a  subsequent  part  of  the  same  section  the  party  is 
spoken  of  as  the  person  '^  accused."  The  proceedings  authorized  by 
the  statute  are  in  analogy  with  those  under  stat.  11  &  12  Vict.  c.  42, 
8.  1,  which  enables  a  magistrate  to  issue  his  warrant  for  the  apprehen- 
sion  of  any  person  suspected  of  crime.  Moreover  stat.  8  &  9  Vict. 
c.  120,  which  was  passed  for  facilitating  the  execution  of  the  statute  in 
question,  6  &  7  Vict.  c.  76,  and  of  stat.  6  &  7  Vict.  c.  75  (for  giving 
effect  to  an  extradition  convention  with  France),  enacts,  that  any  rolice 
magistrate  of  the  Metropolis  to  whom  the  Secretary  of  State  shall 
signify  by  warrant  that  requisition,  under  either  of  these  statutes,  has 
been  made  to  deliver  up  any  person,  may  issue  his  warrant  for  the 
apprehension  of  that  person,  which  may  be  executed  in  any  part  of 
England.  It  would  be  strange  if  different  preliminaries  were  required 
when  the  warrant  is  issued  by  a  Metropolitan  Police  magistrate  and  a 
magistrate  anywhere  else.  If  depositions  taken  in  America  were  requi- 
site to  found  the  jurisdiction  in  question,  persons  committing  murder  in 
American  ships  coming  up  the  Channel  would  escape  with  impunity. 
[They  were  then  stopped  on  these  points.] 

Fourthly.  The  principles  of  international  law  on  this  part  of  the  case, 
which  have  been  laid  down  by  the  other  side,  may  be  conceded,  and  it 
may  be  that  volunteers  stand  in  this  respect  on  the  same  footing  as 
regular  troops.  [Gockburn,  G.  J. — In  order  to  be  pirates,  the  act 
must  be  done  animo  piratico,  although  I  am  not  certain  if  that  expres- 
*6751  ^'^^  '^  classical.  Volunteers  ^intending  to  act  for  belligerent 
-■  purposes  cannot  be  so  looked  on.(a)]  [They  referred  to  the 
State  documents  respecting  prize  in  Maclachlan's  Merch.  Shipp.  465.] 
There  was  ample  evidence  to  warrant  the  magistrate  in  committing 
these  prisoners  to  take  their  trial  for  piracy  by  the  law  of  nations.  The 
act  done  by  them  was  on  its  face  piratical,  and  not  belligerent.  There 
is  no  proof  that  they  seized  this  vessel  for  the  Confederate  government, 
or  even  that  they  belonged  to  the  Confederate  States. 

Edward  Jamtn^  in  reply. — The  general  design  of  stat.  6  &  7  Vict, 
c.  76,  was  to  secure  justice  where  it  would  otherwise  fail,  but  piracy  by 
the  law  of  nations  is  punishable  anywhere.  The  law  of  England  and 
that  of  America  are  not  entirely  the  same  with  regard  to  murder :  Be 
Anderson,  80  L.  J.  Q.  B.  129,  7  Jur.  N.  S.  122.  [He  also  contended 
that  the  evidence  did  not  show  a  piracy  by  the  law  of  nations.] 

CocKBURN,  C.  J. — The  principal  question  is,  what  construction  is  to 
be  put  on  stat.  6  &  7  Vict.  c.  76,  which  gave  effect  to  the  treaty  of  9th 
August,  1842,  between  the  Queen  of  Great  Britain  and  the  United 
States  of  America,  for  the  extradition  of  offenders.  Besides  that  qaes- 
tion,  however,  some  minor  ones  have  been  raised  as  to  the  regularity  of 
the  proceedings  under  which  the  prisoners  before  us  have  been  appre- 
hended, and  from  time  to  time  remanded. 

(a)  «< Piraticnt"  ii  good  Latin;  md  we  find  the  exprettioni  «*plratieum  bttUttm"  ftsd 
«  piratica  itaiio."    See  Facoiolati^  Lex.,  too.  "  Piratieiu." 
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It  has  been  suggested  that,  prior  to  the  issuing  of  the  magistrate's 
Warrant  for  the  apprehension  of  these  ^persons,  there  should  r^girg 
have  been  an  original  warrant  for  the  same  purpose  in  the  '- 
United  States,  and  that  warrant  and  the  depositions  taken  on  it  made 
the  foundation  of  the  application  by  that  government  to  the  government 
of  this  country.  I  think  this  point  is  untenable.  It  seems  to  me  that 
the  second  section  of  the  statute  in  question,  on  which  with  respect  to 
this  point  reliance  must  be  placed,  does  not  require  that  there  should 
be  proceedings  or  any  warrant  or  depositions  in  the  United  States. 
The  sole  effect  of  the  proviso  in  that  section  is,  that  whereas  by  sect.  1 
a  justice  of  the  peace  may,  upon  such  evidence  as  according  to  the  law 
of  this  country  would  justify  the  apprehension  and  committal  for  trial 
of  the  accused  person  if  the  crime  had  been  committed  here,  issue  his 
warrant  for  his  apprehension,  sect.  2  introduces  a  proviso  upon  it,  the 
effect  of  which  is  that,  although  there  must  be  evidence  before  the 
justice  of  the  peace,  a  warrant  to  commit  or  remand  may  be  made  upon 
a  copy  of  the  original  depositions,  and  of  the  warrant,  if  there  was  a 
warrant  in  the  United  States. 

Then  it  is  objected  that  the  warrant  of  the  justice  of  the  peace  was 
imperfect,  because  it  did  not  set  forth  that  there  was  evidence  before  him 
taken  on  oath  as  a  foundation  for  those  proceedings.  I  think  Mr.  Lush 
met  that  by  pointing  out  that  by  the  subsequent  statute,  8  &  9  Vict. 
€.  120,  a  form  of  warrant  of  commitment  by  Metropolitan  Police  magis^ 
trates  was  given  for  cases  under  that  statute,  and  I  do  not  think  the 
Legislature  intended  there  should  be  any  difference  between  the  form  of 
warrant  when  the  committal  is  by  a  stipendiary  magistrate  in  tho 
Metropolis,  and  when  it  is  by  any  other  justice  of  the  peace. 

*I  therefore  come  to  the  great  question  before  us,  what  is  the  r,^^77 
true  construction  of  this  statute  ?  The  words  of  it  in  their  pri-  '- 
mary  and  ordinary  acceptation  are  undoubtedly  sufficient  to  meet  this 
case;  for  by  them  provision  is  made  for  delivering  up  criminals  who 
have  been  guilty  of  '^  piracy"  committed  within  the  jurisdiction  of  the 
United  States  of  America.  Passing  by  for  a  moment  the  question, 
whether  there  is  here  prim&  facie  evidence  of  piracy,  there  can  be  no 
doubt  that,  if  what  was  done  by  the  prisoners  amounts  to  anything,  it 
amounts  to  piracy  jure  gentium,  and  the  statute  in  express  terms  pro- 
vides for  the  case  of  piracy  committed  within  the  jurisdiction  of  the 
United  States.  Here,  then,  assuming  for  the  present  purpose  that  there 
is  evidence  of  piracy,  and  of  its  having  been  committed  on  board  a 
vessel  of  the  United  States,  it  is  within  the  jurisdiction  of  the  United 
States.  Then  comes  the  question  whether  that  suffices ;  and  the  main 
argument  on  which  reliance  is  placed  on  the  part  of  the  prisoners  is  that 
the  statute  is  to  be  read  as  applicable  only  to  cases  where  the  offence  is 
committed  within  the  exclusive  jurisdiction  of  the  United  States,  by 
whom  the  demand  for  extradition  is  made.  If  the  term  piracy  in  this 
statute  is  to  be  read  as  meaning  piracy  jure  gentium,  then  it  appears  to 
me  that  the  case  put  forward  by  the  prisoners  is  at  once  disposed  of: 
for  if  the  contracting  parties  intended  that  piracy  jure  gentium  should 
be  included,  and  the  statute  was  passed  to  give  effect  to  that  intention, 
then  as  piracy  (as  has  been  abundantly  shown  by  authority)  is  an  offence 
tiot  against  any  particular  state  alone,  but  against  the  whole  civilized 
world,  and  is  cognisable  by  the  tribunals  of  all  civilized  nations,  thif 
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*6781   ^^"'^  ^^^  ^®  ^^®  ^^^  ^^  ^°  offence  committed  within  the  *peca- 
-^  liar  jurisdiction  of  the  United  States.     If,  therefore,  the  term 
piracy  in  this  statute  is  to  be  taken  in  the  larger  acceptation  of  the 
term,  the  contention  of  the  prisoners  falls  to  the  ground.     Now,  what 
is  there  to  show  that  piracy  has  been  used  in  this  statute  in  a  limited 
sense  ?     If  piracy  is  to  be  restricted  to  piracy  by  municipal  law,  as 
piracy  by  municipal  law  distinct  from  piracy  jure  gentium  is  not  cognis- 
able generally  by  the  tribunals  of  all  countries,  then  undoubtedly  the 
consequence  I  have  pointed  out  does  not  take  place,  and  the  statute  may 
be  read,  as  Mr.  Jamt%  in  his  most  able  argument  contended  it  must  be, 
as  referring  to  piracy  in  the  exclusive  sense,  and  the  jurisdiction  over 
it  will  be  exclusive  also.     But  it  strikes  me  very  forcibly  that,  if  that 
had  been  the  intention  of  the  parties,  we  should  have  had  piracy  by 
municipal  law  distinguished   from   general  piracy  in   express  terms. 
There  is  no  such  thing  here,  so  that  if  it  was  intended  to  limit  the  treaty 
and  the  statute  to  cases  where  there  is  an  exelusivej  not  a  eoneurretU 
jurisdiction,  we  should  have  found  that  term  *'  exclusive*'  introduced. 
But  the  language  is  most  comprehensive ;  and  why,  then,  is  it  to  be 
construed  in  a  limited  sense  ?    It  is  said,  and  with  truth,  that  the  pri- 
mary and  original  mischief,  which  the  statutes  of  extradition  meant  to 
prevent,  was  that  of  persons  committing  crimes  in  one  state,  and  escap- 
ing beyond  the  reach  of  the  law  of  that  state,  and  so  enjoying  impunity; 
and  it  is  also  contended  that  for  that  purpose  alone  were  those  statutes 
passed.     That  that  was  their  primary  and  principal  object  I  entertain 
no  doubt,  but  that  that  was  the  only  one  I  entertain  great  doubt ;  for  it 
is  impossible  not  to  see  that  the  mischief  which  it  is  the  object  of  all 
civilized  states  to  prevent  is  not  limited  to  such  cases.     An  offence  may 
*6791   *^^  cognisable,  triable  and  justiciable  in  two  places,  e.  ^.,  a  mar- 
-■  der  by  a  British  subject  in  a  foreign  country.     A  British  subject 
who  commits  a  murder  in  the  United  States  of  America  may  be  tried 
and  punished  here  by  our  municipal  law,  which  is  made  to  extend  to  its 
citizens  in  every  part  of  the  world.     But  it  would  be  highly  inconve- 
nient, except  in  certain  exceptional  cases,  that  he  should  be  tried  in  this 
country  for  that  crime,  because  criminals  escape,  not  only  by  being 
beyond  the  reach  of  the  law  which  they  have  offended,  but  in  conse- 
quence of  the  difficulty,  if  not  impossibility,  of  proof,  unless  the  offender 
is  brought  to  justice  where  the  offence  has  been  committed.     If,  there- 
fore, I  find  the  language  of  a  statute  large  enough  to  comprehend  both 
instances,  it  would  be  highly  inexpedient  to  restrict  it  to  one  alone. 

It  has  been  urged  with  great  force  that  it  would  be  inconsistent  with 
the  dignity  of  this  country  to  surrender  its  jurisdiction  in  such  cases, 
and  where  we  have  co-ordinate  jurisdiction  to  allow  a  prisoner  to  be 
taken  away  and  tried  elsewhere ;  but  it  appears  to  me  that  the  moment 
we  say  we  will  give  up  offenders  to  promote  the  interests  of  justice,  in 
which  all  nations  are  concerned,  the  principle  is  conceded.  I  do  not  see 
any  loss  of  dignity,  of  national  greatness,  or  character,  where  crimes 
are  committed  by  our  own  subjects  in  a  foreign  state,  if  we  give  them 
up  when  that  state  requires  the  surrender  of  them  for  the  purposes  of 
justice,  because  it  can  be  better  done  there  than  here :  and,  looking  at 
the  general  balance  of  convenience  I  should  say,  if  the  treaty  and  the 
statute  are  not  capable  of  the  construction  I  have  put,  then  the  treaty 


6  BEST  &  SMITH.    Q.  B.  679 

■  m 

and  the  statute  have  failed  in  doing  all  that  was  intended  to  be  done  by 
the  diplomatists  of  the  two  countries  and  the  Legislatures  of  each. 

*  Consequently,  if  there  be  evidence  here  on  which  the  magis-  r*f«oA 
irate  was  justified  in  committing  these  parties,  the  case  is  within  ^ 
the  terms  of  the  statute.  The  term  '*  piracy"  must  be  taken  here  (as 
there  is  nothing  to  limit  its  operation)  in  its  comprehensive  sense  of 
piracy  jure  gentium,  and  that  being  so  when  we  come  to  speak  of  juris- 
diction, we  cannot  limit  it  by  the  introduction  of  a  term  *'  exclusive*' 
which  is  not  there.  The  view  of  Mr.  Lushy  in  his  most  able  argument, 
is  that  the  term  "jurisdiction"  means  the  area,  whether  by  land  or 
water,  over  which  the  law  of  a  country  prevails,  and  it  is  admitted  that 
a 'ship  is  part  of  the  territory  of  the  state,  or  at  all  events  that  this 
ship  was  within  the  jurisdiction  of  the  United  States,  so  as  to  come 
within  the  statute. 

Therefore,  although  I  regret  to  differ  from  my  learned  brothers  on  a 
matter  of  so  much  importance,  I  must  hold  that  this  case  comes  within 
the  words  as  well  as  the  spirit  of  the  Act,  and  consequently  that  the 
prisoners  are  not  entitled  to  be  discharged. 

As  to  the  remaining  question,  viz.,  whether,  supposing  the  piracy 
Bpoken  of  in  this  Act  to  mean  piracy  by  the  law  of  nations,  there  is  a 
case  on  which  the  magistrate  ought  to  commit  these  prisoners,  I  cannot 
Bay  that  there  is  not  evidence  under  which  he  was  entitled  to  do  so, — a 
primfi  facie  case  was  made  out,  and  he  was  justified  in  coming  to  that 
conclusion.  I  quite  agree  with  Mr.  James  as  to  acts  done  by  parties 
with  the  intention  of  acting  on  the  behalf  of  one  of  the  belligerents. 
If  persons  who  are  not  the  subjects  of  a  belligerent  state  take  arms  in 
its  support ;  although  by  so  doing  they  may  violate  the  law  of  their  own 
country  against  volunteering  on  foreign  service,  and  even  render  them- 
selves subject  to  a  rigour  from  the  opposite  party  happily  *un-  r^^o-i 
known  in  modern  times;  still  if  the  act  is  not  done  with  piratical  ^ 
intention,  but  with  the  'bon&  fide  intent  to  aid  one  of  the  belligerent 
parties,  they  cannot  according  to  any  recognised  law  be  treated  as 
pirates.  But  it  is  not  because  persons  assume  the  character  of  belliger- 
ents that  they  can  protect  themselves  from  the  consequences  of  an  act 
really  piratical.  Here  the  parties  declared  they  acted  as  they  did  in 
the  name  of  the  Confederate  States  of  North  America.  Mr.  James 
says  that  this  was  equivalent  to  hoisting  the  Confederate  flag ;  but  then 
he  was  also  forced  to  admit  that  the  flag  of  a  nation  is  often  hoisted  by 

{irates,  and  the  same  may  be  done  by  persons  for  belligerent  purposes, 
admit  that  these  parties  saying  "  We  seize  this  vessel  for  the  Con- 
federate States"  gives  rise  to  a  presumption  that  such  is  the  fact,  but 
we  must  look  into  the  case  to  see  if  this  was  done  with  a  piratical  inten- 
tion. I  do  not  wish  to  say  what  would  be  the  effect  of  the  evidence  if 
submitted  to  a  jury,  but  when  upon  that  evidence  this  Court  is  asked  to 
oast  the  jurisdiction  of  the  magistrate  I  consider  it  would  not  be  justi- 
fied in  so  doing. 

As  however  my  brothers  hold  that  the  prisoners  are  entitled  to  their 
discharge,  it  is  unnecessary  to  dilate  more  on  this  part  of  the  subject. 

Crompton,  J. — I  speak  with  great  diffidence  on  this  case,  for  I  did 
not  hear  the  first  argument.  The  question  has,  however,  been  so  fully 
and  so  ably  argued  now  that  no  more  light  can  be  thrown  upon  it. 

This  is  a  habeas  corpus  to  discharge  these  prisoners  as  being  in  ille* 
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gal  custody.  There  has  been  a  warrant  of  a  justice  of  the  peace,  with 
respect  to  which  I  quite  agree  with  mj  Lord  Chief  Justice  that  it  is  not 
*6821  ^^^^^^^7  *^  h^ve  the  proceedings  in  America  before  us.  Re- 
,  -■  mands  were  made  from  time  to  time,  but  there  has  been  no  fioal 
commitment.  It  is  not  in  general  the  practice  of  this  Court  to  interpose 
before  the  magistrate  has  given  his  final  decision,  seeing  that  on  a  future 
hearing  before  him  fresh  evidence  might  be  adduced.  I  saj  this,  speak- 
ing with  reference  to  the  future,  for  I  cannot  help  seeing  that  the  last  of 
these  remands  was  made  in  order  to  ask  our  assistance. 

Taking  the  case,  then,  to  be  as  if  the  prisoners  had  been  committed, 
is  there  in  point  of  law  anything  to  show  that  thej  could  be  legally  oon- 
yicted  ?  That  is  a  pure  question  of  law.  There  is  another  question  of 
law  here,  but  one  which  arises  on  the  evidence,  namely,  was  there  so 
much  evidence  as  the  magistrate  might,  in  his  discretion,  reasonably  com- 
mit these  persons  for  delivery  over  to  the  American  Government  f  The 
Legislature  has  not  intrusted  to  us,  but  to  the  magistrate,  to  decide  that; 
still  we  have  the  power  of  saying  there  was  no  evidence  on  which  he 
could  legally  come  to  that  conclusion.  I  cannot,  however,  take  that 
view.  I  cannot  say  that  I  have  made  up  my  mind  that  he  should  com- 
mit the  prisoners,  for  what  was  done  by  them  looks  very  like  a  bellige- 
rent act.  But,  looking  at  the  surreptitious  way  in  which  this  ship  was 
taken  by  persons  coming  on  board  her  from  a  port  of  another  countrj, 
and  at  the  fact  of  there  being  no  evidence  that  the  prisoners  who  took 
her  were  citizens  of  the  Confederate  States,  I  cannot  say  the  magistrate 
had  no  evidence  before  him.  It  might  be  slight  evidence,  and  I  do  not 
say  what  a  jury  would  think  about  it. 

On  the  main  point,  I  have  carefully  considered  the  whole  argument, 
^/.^q-i  and  although  at  one  time  I  was  not  *clear  on  the  subject,  I  have 
-I  come  to  a  different  conclusion  from  my  Lord  Chief  Justice.  I 
take  practically  the  view  which  Mr.  James  has  taken.  The  question 
turns  on  stat.  6  &  7  Vict.  c.  76,  and  looking  at  the  preamble,  which  at 
all  events  can  be  used  as  a  key  to  the  statute,  we  find  these  words  ia 
it : — '^  Persons  who,  being  charged  with  the  crime  of  murder,  &c.,  or 
piracy,  &c.,  committed  within  the  jurisdiction  of  either  of  the  high  con- 
tracting parties,"  this  looks  as  if  persons  within  the  jurisdiction  of  one 
of  the  parties  and  not  of  the  other  were  intended,  *'  should  seek  an  asy- 
lum, or  should  be  found  within  the  territories  of  the  other,"  and  Mr. 
James  is  right  in  saying  that  *'  asylum"  means  a  place  where  the  matter 
may  not  be  tried.  The  statute  then  provides  for  the  delivery  up  to 
justice  *'  of  any  person  charged  with  the  crime  of  murder,  &c.,  or  with 
the  crime  of  piracy,  &c.,  committed  within  the  jurisdiction  of  the  United 
States  of  America,  who  shall  be  found  within  the  territories  of  her  Ms- 
jesty."  *^  Committed  within  the  jurisdiction  of  the  United  States  of 
America,"  I  own,  appears  to  me  to  mean  within  the  jE>€^}ar  jurisdiction 
of  the  United  States,  and  would  not  be  properly  used  if  the  common 
jurisdiction  of  every  maritime  nation  in  the  world  were  meant. 

Many  cases  were  put  to  show  the  great  inconvenience  of  any  other 
construction.  It  was  said,  suppose  a  British  subject  had  been  tried  and 
acquitted  here  for  a  crime  committed  in  America,  or  on  board  an  Ameri- 
can ship,  is  he  to  be  given  up  afterwards  ?  And  although  to  that  Mr. 
Xmsh  answered  that  it  would  not  make  a  case  for  extradition  where  the 
party  has  been  acquitted  in  this  country^  still  if  the  case  were  before 
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any  of  our  Courts,  there  would  be  great  inconvenience  at  the  least. 
^Then  it  was  said  that,  if  nations  have  a  common  jurisdiction,  rutaoA 
^hen  one  has  got  him  the  other  could  demand  him ;  and  here  also  ^ 
there  would  be  great  inconvenience. 

The  parties  seeking  to  deliver  up  these  persons  are  in  dilemma.   What 
they  have  done  is  either  a  belligerent  act,  in  which  case  it  is  not  pre- 
tended they  could  be  treated  as  pirates,  or  it  is  piracy.    I  think  we  must 
take  it  as  a  case  of  piracy  by  the  law  of  nations,  the  nature  of  which  is 
shown  by  the  evidence  and  warrant.     It  is  like  the  case  which  often 
happens  of  the  crew  and  passengers  seizing  a  vessel,  whereupon  they  all 
become  pirates.     Then  the  question  is,  is  this  a  piracy  within  the  words 
of  the  statute  ?     It  is  to  be  within  the  jurisdiction  of  the  United  States ; 
but  does  that  mean  within  the  jurisdiction  which  the  whole  world  shares 
^ith  them?     It  must  mean  where  they  have  a  jt^eem/uir  jurisdiction  ;  al- 
though whether  that  would  apply  to  all  cases  where  we  have  jurisdiction 
in  foreign  countries  we  need  not  determine.     It  is  not  to  be  lost  sight 
of  that  this  view  agrees  with  what  was  supposed,  at  the  time  of  the 
treaty,  to  be  the  rule  of  nations  about  delivering  persons  up  to  other 
nations  to  be  tried  ;  which  was  done  very  seldom.     It  also  agrees  with 
the  judgment  given  in  Re  Kaine,  14  How.  103.     The  word  ^^only"  is 
used  by  Nelson,  J.,  in  his  very  able  judgment,  and  he  puts  it  as  Mr. 
James  does.   It  is  said  the  point  was  not  there  decided,  but  in  that  judg- 
ment, which  is  acquiesced  in  by  the  other  two  Judges,  the  statute  is  ex- 
pounded to  apply  to  cases  where  the  party  could  only  be  tried  in  the 
territory  to  which  he  was  to  be  delivered  up.     It  is  very  difficult  to  my 
mind  to  suppose  that  two  of  the  great  maritime  nations  *of  the  r*/*o^ 
world  meant  to  give  up  their  power  of  trying  pirates  wherever  L 
they  were  caught.     Suppose  an  American  ship,  an  English  ship,  and  a 
French  ship  all  seized  at  once  by  pirates.   It  is  said  we  must  trust  that  the 
other  power  party  to  this  treaty  will  not  require  us  to  deliver  up  prisoners 
when  it  is  not  reasonable  for  them  to  do  so.     But  I  cannot  subscribe  to 
that  doctrine ;  it  is  better  to  say  we  will  not  give  them  up.     I  will  not 
go  through  the  cases  about  murder, — perhaps  there  the  theory  of  a  per- 
sonal jurisdiction  would  apply.     Both  parties  agree  that  there  are  such 
things  as  municipal  piracies.     It  has  been  urged  that  the  question  of 
piracy  might  depend  on  whether  or  not  it  was  a  ship  of  America  or  of 
some  other  nation  that  was  taken.     This  can  hardly  be  so ;  it  must  be 
piracy  by  the  law  of  nations,  and  these  persons  are  not  pirates  of  one 
nation  or  another,  but  pirates  against  every  nation. 

The  principal  argument  is  said  to  be,  that  this  was  a  ship  of  the  United 
States,  and,  therefore,  this  jurisdiction  was  peculiarly  for  them.  Sup- 
pose these  persons  rose  up  in  mutiny,  that  is  no  less  a  piracy  against  the 
law  of  nations,  and  all  other  powers  have  the  same  jurisdiction  to  pun- 
ish, although  a  ship  is  part  of  the  territory  of  the  country  to  which  she 
belongs.  These  parties  having  been  on  the  ship  for  a  moment  of  time 
does  not  alter  the  character  of  the  act.  Suppose  they  had  been  in  an- 
other ship,  which  sank  in  their  attempt  to  seize  this,  it  would  be  a  ques- 
tion whether  they  came  honestly  from  that  other  ship  with  their  boats, 
or  had  recourse  to  the  ruse  which  was  practised  here ;  in  either  case  the 
acts  are  acts  of  piracy  of  the  same  nature,  and  do  not  alter  the  question 
of  the  ship  being  part  of  the  exclusive  jurisdiction. 
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*6861       *^  agree  with  the  Lord  Chief  Justice  that  there  is  nothing  de- 
^  grading  to  this  country  if,  for  purposes  of  justice,  thej  give  up  a 
criminal ;  besides,  we  must  remember  that  argument  might  also  be  used 
on  the  side  of  the  American  government. 

The  prisoners  are,  therefore,  entitled  to  be  discharged. 

Blackburn,  J. — I  agree  with  mj  brother  Grompton,  that  on  the  case 
as  it  now  stands,  the  prisoners  are  entitled  to  be  discharged.  They  have 
been  committed  by  force  of  a  warrant  granted  under  an  extradition 
treaty,  and  remanded  from  time  to  time,  and  although  the  proceediDgs 
before  the  magistrate  have  not  formally  come  to  a  conclusion,  it  has  been 
agreed  that  we  are  to  consider  the  matter  as  if  they  had.  I  likewise 
agree  with  my  brother  Crompton  that  there  are  inconveniences  in  deah'ng 
with  a  case  as  if  something  had  happened  that  might  have  happened, 
but  has  not ;  and  I  mention  it  in  order  that  this  be  not  made  a  prece- 
dent. 

The  question  therefore  is,  on  what  does  the  right  of  delivering  these 
men  to  the  American  government  depend  ?  We  have  no  such  right  ex- 
cept by  Stat.  6  &  7  Vict.  c.  76,  which  gave  and  limits  our  power.  The 
Act  was  passed  to  carry  out  a  treaty,  the  terms  of  which  it  recites, 
namely,  that  each  of  the  high  contracting  parties  ''  should  deliver  up  to 
justice  all  persons  who,  being  charged  with  the  crime  of  murder,  or  as- 
sault with  intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or 
forgery,  or  the  utterance  of  forged  paper,  committed  within  the  juris- 
diction of  either  of  the  high  contracting  parties,  should  seek  an  asylum, 
or  should  be  found  within  the  territories  of  the  other." 
*6871  ^^^  treaty  is  an  agreement  between  those  high  ^contracting 
•^  parties,  and  is  to  be  construed  according  to  the  same  rules  as  a 
contract  between  two  subjects.  Now  what  is  meant  by  the  words  ^'  com- 
mitted within  the  jurisdiction  of  either  of  the  high  contracting  parties"  ? 
Looking  at  the  words  alone  (and  here  I  do  not  agree  with  the  Lord 
Chief  Justice),  they  mean  crimes  committed  within  the  jurisdiction  of 
one  party,  and  not  within  a  common  jurisdiction.  We  must,  then,  con- 
sider the  state  of  aifaira  previous  to  the  treaty,  and  its  object ;  namely, 
to  bring  to  justice  persons  who  could  not  have  been  brought  to  justice 
before. 

Then,  have  the  Legislature  used  words  sufficient  to  carry  out  this 
object  ?  The  main  argument  of  Mr.  JyusA,  that  this  statute  is  applica- 
ble to  piracy  jure  gentium,  and  if  applicable  to  it  must  be  applicable  to 
that  alone,  for  the  punishment  of  piracy  jure  gentium  cannot  be 
restricted  to  the  law  of  any  particular  country.  But  it  appears  clearly 
enough,  both  from  the  American  authorities  and  our  own,  that  they  are 
offences  called  piracy  by  the  laws  of  those  respective  countries  which 
are  not  piracy  by  the  law  of  nations.  It  does  not  follow  from  thence 
that  piracy  jure  gentium  need  be  excluded;  but  when  we  come  to  the 
question,  whether  it  is  within  the  jurisdiction  of  either  country,  the 
taking  piracy  in  this  treaty  to  mean  piracy  jure  gentium  is  not  satisfac- 
tory. Those  words  in  the  treaty  are  followed  in  the  Act,  which,  by 
sect.  1,  provides  for  the  extradition  of  persons  charged  with  the  crime 
of  murder,  &c.,  or  with  the  crime  of  piracy,  &c.,  "  committed  within 
the  jurisdiction  of  the  United  States."  Then  comes  the  question,  does 
that  mean  within  the  jurisdiction  of  one  party  exclusively  ?  I  do  not 
say  how  that  would  be  in  the  case  of  a  murder  committed  within  the 
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United  ^States  by  a  British  sabject,  over  whom  we  have  a  r«/«oQ 
personal  jurisdiction.  It  is  enough  to  say  Mr.  I/iuh  convinced  ^ 
me  that  much  might  be  said  on  that  subject,  and  if  the  case  turned  upon 
It  I  should  have  wished  for  time  to  consider.  But  this  is  a  question  of 
piracy  which  does  not  depend  on  any  personal,  but  on  general,  jurisdic- 
tion. In  proof  of  this,  I  take  the  following  from  1  Kent  Comm.  186, 
10th  ed. : — *'  It  is  of  no  importance,  for  the  purpose  of  giving  jurisdic- 
tion, on  whom  or  where  a  piratical  offence  has  been  committed.  A 
pirate,  who  is  one  by  the  law  of  nations,  may  be  tried  and  punished  in 
any  country  where  he  may  be  found,  for  he  is  reputed  to  be  out  of  the 
protection  of  all  laws  and  privileges.  The  statute  of  any  government 
may  declare  an  offence  committed  on  board  its  own  vessels  to  be 
piracy;"  and  I  may  add,  though  Kent  does  not  say  it,  "on  other 
vessels."  He  goes  on,  "And  such  an  offence  will  be  punishable  exclu- 
sively by  the  nation  which  passes  the  statute.  But  piracy,  under  the 
law  of  nations,  is  an  offence  against  all  nations,  and  punishable  by  all." 

That  is  good  English  law,  but  I  quote  it  by  preference  from  an 
American  author,  because  it  shows  that  both  parties  were  aware  of  that 
state  of  international  law.  Now,  would  piracy  by  the  law  of  nations  be 
within  the  exclusive  jurisdiction  of  either  nation  ? — municipal  piracy  of 
course  would.  I  *  believe  the  American  and  English  statutes  almost 
correspond  with  each  other ;  and  that  being  so,  I  should  think  it  pretty 
clear  it  was  intended  that  municipal  piracy  should  be  included  in  this 
treaty,  and  that  America  would  give  up  to  us  persons  who  committed  it, 
and  vice  versft ;  but  persons  who  have  committed  piracy  by  the  law  of 
nations  are  not  within  the  words  or  the  mischief  of  the  statutes.  No 
doubt  ^there  are  cases  where  it  would  be  more  convenient  for  r*goQ 
piracy  jure  gentium  to  be  tried  in  one  country  than  in  another.  ^ 
But  we  have  no  power  to  send  a  man  to  a  foreign  country  to  be  tried, 
because  it  would  be  more  convenient ;  for  the  statute  does  not  make 
any  provision  for  such  cases,  or  supply  any  scale  for  weighing  the 
balance  of  convenience ;  so  that  the  whole  question  comes  round  to  this, 
is  the  offence  here  spoken  of  piracy  by  the  law  of  nations  or  not  ?  No 
authorities  really  exist  on  it,  and  no  further  research  would  throw  light 
on  it,  for  it  was  argued  last  Term  on  the  rule  for  the  habeas  corpus  as 
well  as  now. 

I  agree  with  the  Lord  Chief  Justice  on  all  the  other  points,  except 
in  thinking  that  the  evidence  before  the  magistrate  would  justify  a 
committal  for  piracy  on  the  high  seas.  If  I  were  trying  these  men  for 
that  offence,  t.  e.  for  robbing  and  plundering  this  ship,  I  could  not 
withdraw  the  case  from  the  jury.  I  do  not  want  to  prejudge  the  case, 
in  the  event  of  application  being  made  to  a  magistrate  to  commit  them 
for  trial  in  this  country,  still  less  to  say  whether  a  jury  would  convict. 
I  only  say  on  the  depositions  and  evidence  before  us,  there  is  sufficient. 
But  looking  at  the  evidence,  what  was  done  by  the  prisoners  is  either 
taking  the  ship  for  plunder,  which  would  be  piracy  jure  gentium,  in 
which  case  there  is  no  power  vested  in  us  by  statute  to  give  them  up,  or 
an  act  of  war,  and  consequently  not  triable  anywhere.  For  although 
the  Confederate  States  are  not  recognised  as  an  existing  power,  yet 
they  are  as  belligerents. 

I  think,  therefore,  that  the  prisoners  ought  not  to  be  detained. 

Shsb,  J. — We  have  had  the  advantage  in  this  case  of  hearing  two 
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6901  ^^S^™^'^^  ^^^  ^^  ^^®  motion   for  the  rule,  ^another  on  the 
-■  motion  for  the  discharge  of  the  prisoners.     I  have  referred  to 
and  considered  the  cases  which  have  been  cited,  and  agree  with  mj 
brothers  Grompton  and  Blackburn  that  the  prisoners  must  be  discharged. 
The  crime  with  which  thej  are  charged,  as  described  in  the  return, 
and  as  appears  on  the  depositions,  is  ^'  piracy  on  the  high  seas,"  a  crime 
of  pre-eminent  enormity,  and  by  the  law  of  nations  justiciable  wherever 
the  offender  may  be  found.     It  is  not,  in  my  opinion,  the  crime  for 
which,  under  the  name  of  piracy,  extradition  is  stipulated  in  the  treaty 
of  the  9th  August,  1842 ;  the  provisions  of  that  treaty  were  not  needed 
for,  nor  are  they,  as  it  appears  to  me,  applicable  to  its  repression.    The 
treaty  provides  that  persons  charged  with  having  committed  the  crime 
of  murder,  assault  with  intent  to  murder,  piracy  (not  piracy  on  the 
high  seas),  arson,  robbery,  or  forgery,  or  the  utterance  of  forged  paper, 
within  the  jurisdiction  of  the  United  States,  and  seeking  an  asylum  in 
or  found  within  the  territories  of  our  Sovereign,  shall,  on  the  requisition 
of  the  United  States,  be  delivered  up  to  justice.   The  object  of  the  10th 
article  of  the  treaty,  as  appears  from  its  provisions  and  from  the  title 
and  enacting  clauses  of  stat.  6  &  7  Vict.  c.  76,  which  gave  effect  to  it, 
was  to  legalize  the  apprehension  within  the  territories  of  the  Queen  of 
persons  charged  with  the  commission  of  the  crimes  mentioned  in  the 
treaty  within  the  jurisdiction  of  the  United  States,  for  the  purpose  of 
their  surrender  to  that  jurisdiction.     The  persons  whose  apprehension 
and  extradition  are  contracted  for  by  the  treaty  and  authorized  by  the 
Act  of  Parliament,  are  persons   '' fugitive*'  from   the  justice  of  the 
United  States,  and  *^  seeking  an  asylum/'  that  is  (but  for  the  treaty 
and  the  Act  of  Parliament)  safe  in  the  asylum  of  the  territories  of  our 
*^6911   Q"^^'^*  because  not  liable  to  be  *arraigned  before  her  tribunals. 
-I  The  words  "surrender,"  "deliver  up  to  justice,"  mean  deliver 
from  an  asylum  or  place  of  safety  up  to  justice,  that  is  to  the  ministers 
of  justice  of  the  United  States,  by  whose  Courts  only,  on  the  persons 
charged  with  the  crimes  imputed,  justice  can  be  done.     Bead  with 
reference  to  tho  declared  object  of  the  treaty  and  the  Act  of  Parlia- 
ment,  and  by  the  light  which   the  words   "fugitive,"  "seeking  an 
asylum,"   "surrender,"    "deliver  up   to  justice,'    afford,   the  words 
"  within  the  jurisdiction"  must,  as  'I  think,  mean  within  the  exclusive 
Jurisdiction  of  the  United  States,  and   cannot  be  held  to  extend  to 
crimes  not  within  any  jurisdiction  exclusively,  but  justiciable  wherever 
the  person  charged  with  having  committed  them  may  be  found.    It  is 
injurious  to  suppose  that  a  state  should  have  admitted,  in  a  public 
treaty,  the  poasibility  of  its  unwillingness  or  inability  to  do  justice  by 
binding  itself  to   surrender   to   the  justice  of  another  state  persons 
charged  with  the  commission  of  crimes  which  it  would  be  the  dutv  of 
both  to  punish,  and  over  which  both  would   haye  jurisdiction,    md 
this  been  intended,  provision  would  surely  have  been  made  for  the  case 
of  justice  by  acquittal  or  conviction   having   been  done  by  one  Btate 
before  cognisance  of  the  crime  taken  by  the  other — for  pleas  of  autrefoii 
convict^  or  autrefois  acquit — familiar  to  the  jurisprudence  of  both  stated 
and  for  proof  by  certificate  of  the  record  of  conviction  or  acquittal— 
that  the  crime  for  which  the  offender  had  been  in  jeopardy  was  the 
crime  for  which  extradition  was  claimed.     But  the  treiity  and  the  Act 
of  Parliament  contain  no  such  provisions,  though  stipulations  for  the 
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extradition  of  criminals  had  been  long  in  force  between  the  two  govern- 
ments, and  the  meaning  of  the  ^words  '^  within  the  jurisdiction"  r*aGo 
had  been  the  subject  of  serious  discussion  between  them.  Upon  ■- 
the  words,  therefore,  of  the  treaty  and  the  Act  of  Parliament  alone  I 
should  have  been  prepared  to  hold  that  the  words  '*  within  the  jurisdic- 
tion" mean  within  the  exclusive  jurisdiction  of  the  state  requiring  the 
extradition. 

It  is  satisfactory  to  have  learnt  in  the  course  of  the  argument  from 
the  case  In  re  Kaine,  14  How.  Sup.  Court  Cases  103,  cited  by  Mr. 
JameSj  that  in  the  American  Courts, — to  the  decisions  of  which  respect 
is  always  and  most  justly  paid  by  us — the  same  construction  had  long 
ante  litem  motam  been  put- upon  the  treaty  by  learned  Judges  of  the 
highest  authority. 

We  have  been  invited  to  consider — and  I  think  we  must  consider — 
the  state  of  the  law  in  the  United  States  as  respects  piratical  offences 
before  the  date  of  the  treaty,  in  order  the  more  satisfactorily  to  deter- 
mine to  what  extent  the  provisions  of  the  treaty  would  take  effect  if  the 
word  **  exclusive*'  were  added  to  the  words  *'  within  the  jurisdiction," 
that  is,  first,  within  the  exclusive  jurisdiction  of  the  United  States  as 
respects  the  place  where  the  offence  was  committed ;  secondly,  within 
the  exclusive  jurisdiction  of  the  United  States  as  respects  the  person  by 
whom  the  offence  was  committed.  It  will  be  seen,  I  think,  on  reference 
to  the  legislation  of  the  United  States,  before  and  at  the  time  the  treaty 
was  signed,  that  consistently  with  thati legislation  the  words  *' within  the 
jurisdiction"  in  both  of  these  meanings  may  have,  as  respects  offences 
of  a  piratical  character,  a  very  extensive  range,  without  including  the 
crime  of  piracy  on  the  high  seas.  The  constitution  of  the  United  States 
gave  power  to  the  Congress  to  define  among  other  crimes  the  crime  of 
piracy ,(a)  It  was  inherent  in  the  ^sovereignty  of  the  United  r«£»nQ 
States,  as  respects  the  subjects  of  the  United  States,  to  designate  ^ 
as  piracy,  and  punish  as  piracy,  crimes  committed  within  its  jurisdiction 
which  were  not  *'  piracy  on  the  high  seas,"  not  piracy  by  the  law  of  na- 
tions. The  Act  of  Congress  of  the  80th  April,  1790,(6)  provides  that 
*'  If  iany  person  or  persons  shall  commit  upon  the  high  seas,  or  in  any 
river,  haven,  basin  or  bay,  out  of  the  jurisdiction  of  any  particular  state, 
murder  or  robbery,  or  any  other  offence  which  if  committed  within  the 
body  of  a  county,  would  by  the  laws  of  the  United  States  be  punishable 
with  death ;  or  if  any  captain  or  mariner  of  any  ship  or  other  vessel, 
shall  piratically  and  feloniously  run  away  with  such  ship  or  vessel,  or 
any  goods  or  merchandise  to  the  value  of  fifty  dollars,  or  yield  up  such 
ship  or  vessel  voluntarily  to  any  pirate ;  or  if  any  seaman  shall  lay  vio- 
lent hands  upon  his  commander,  thereby  to  hinder  and  prevent  his  fight- 
ing in  defence  of  his  ship  or  goods  committed  to  his  trust,  or  shall  make 
a  revolt  in  the  ship ;  every  such  offender  shall  be  deemed,  taken  and  ad- 
judged to  be  a  pirate  and  felon,  and  being  thereof  convicted  shall  suffer 
death."  And  by  sect.  9,  ^'  If  any  citizen  shall  commit  any  piracy  or 
robbery  aforesaid,  or  any  act  of  hostility  against  the  United  States,  or 
any  citizen  thereof,  upon  the  high  sea,  under  colour  of  any  commission 
from  any  foreign  prince,  or  state,  or  on  pretence  of  authority  from  any 
person,  such  offender  shall,  notwithstanding  the  pretence  of  any  such  au- 
thority, be  deemed,  adjudged  and  taken  to  be  a  pirate,  felon,  and  robber, 

(9)  S«e  Article  I.,  {  S.  (()  Itt  CoBgntt,  leit.  2,  ek,  9,  a.  8. 
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and  on  being  thereof  convicted  shall*  suffer  death."  These  provisions, 
most  of  which  are  with  little  more  than  verbal  alterations  taken  from  oar 
*69-i1  ^^'^  statute  book,  include,  *as  respects  citizens  of  the  United 
-I  States,  and  persons  owing  temporary  allegiance  to  them  in  return 
for  the  protection  of  their  laws,  not  only  piracy  by  the  law  of  nations,  but 
offences  also  which  are  piracy  only  because  the  municipal  lawgivers  have 
chosen  so  to  call  them.  By  an  Act  of  Congress  of  March  3d,  1819,(a) 
'^  If  any  person  or  persons  whatsoever,  shall,  on  the  high  seas,  commit 
the  crime  of  piracy,  as  defined  by  the  law  of  nations,  and. such  offender 
or  offenders,  shall  afterwards  be  brought  into  or  found  in  the  United 
States,  every  such  offender  or  offenders  shall,  upon  conviction  thereof, 
&c.,  be  punished  with  death."  By  an  Act  of  Congress  of  May  15th, 
1820,(5)  "  If  any  person  shall,  upon  the  high  seas,  or  in  any  open  road- 
stead, or  in  any  haven,  basin,  or  bay,  or  in  any  river  where  the  sea  ebbs 
and  flows,  commit  the  crime  of  robbery,  in  or  upon  any  ship  or  vessel, 
or  upon  any  of  the  ship's  company  of  anv  ship  or  vessel,  or  the  lading 
thereof,  such  person  shall  be  adjudged  to  be  a  pirate :  and,  being  con- 
victed thereof,  &c.,  shall  suffer  death."  And  if  any  person  engaged  in 
any  piratical  cruise  or  enterprise,  or  being  of  the  crew  or  ship's  companv 
of  any  piratical  ship  or  vessel,  shall  lana  from  such  ship  or  vessel,  and, 
on  shore,  shall  commit  robbery,  such  person  shall  be  adjudged  a  pirtfte: 
and  on  conviction  thereof,  &c.,  shall  suffer  death." 

It  thus. appears  that  the  Legislature  of  the  United  States,  in  framing 
municipal  laws  for  the  repression  of  offences  of  a  piratical  character,  has 
always  kept  in  view  and  made  special  mention  of  *^  piracy  on  the  high 
seas,"  grouping  with  it,  however,  a  large  class  of  offences  *which 
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bear  a  strong  family  resemblance  to  it,  within  the  territorial  or 


personal  jurisdiction  of  the  United  States,  but  which  are  not  piracy  by 
the  law  of  nations — viz.,  Robbery  '*  in  any  river,  haven,  basin,  or  bay, 
out  of  the  jurisdiction  of  any  particular  state"  of  the  United  States, 
upon  any  vessel,  or  upon  the  lading  or  ship's  Company  of  any  vessel 
*'  in  any  open  roadstead,  or  in  any  haven,  basin,  or  bay,  or  in  any  river 
where  the  sea  ebbs  and  flows ;"  on  land,  if  the  robbery  be  committed  by 
persons  engaged  in  a  piratical  cruise  or  enterprise,  or  being  of  the  crew 
or  ship's  company  of  any  piratical  ship  or  vessel,  who  shall  land  from 
such  ship  or  vessel,  and  on  shore  commit  such  robbery.  Many  of  the 
crimes  thus  defined,  though  included  in  a  list,  at  the  head  of  which  is 
*' Piracy  on  the  high  Seas,"  and  classed  with  it  as  equal  in  guilt  and  de- 
Berving  of  equal  punishment,  differ  from  it  in  the  essential  particular 
that  they  are  not  committed  on  the  high  seas,  but  within  the  territorial 
jurisdiction  of  the  United  States  ;  and  being  committed  within  the  ter* 
ritorial  or  personal  jurisdiction  of  the  United  States,  they  are  offences 
not  against  our  laws  (though  we  have  laws  to  the  same  effect),  but  against 
the  laws  of  the  United  States.  Regard  being  had  to  this  legislation, 
which  must  have  been  in  full  view  of  the  American  minister  who  nego- 
tiated this  treaty,  it  is  a  remarkable  feature  of  the  treaty,  tending 
Btrongly  to  show  that  "within  the  jurisdiction"  means  within  the  excla- 
sive  jurisdiction,  territorial  or  personal,  of  the  United  States,  that, 
though  "  piracy"  committed  within  the  jurisdiction  of  the  United  Statea 
-»and,  as  if  to  avoid  all  cavil  as  to  its  meaning — "  robbery,"  are  men- 

(a)  t&th  Congrou,  leis.  2,  ch.  77,  tooL  5. 
(6)  ISUi  Coogreu,  lefi.  1,  oh.  US,  Mct  8. 
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tioned,  *^  piracy  on  the  high  seas, "-^piracy  by  the  law  of  nations — has 
been  omitted. 

"^For  these  reasons  I  am  of  opinion  that  the  true  reading  of   t^^qa 
the  words  '^  within  the  jurisdiction"  is  within  the  exclusive  juris-  ^ 
diction  of  the  state  requiring  extradition. 

As  to  the  last  point,  I  agree  with  my  Lord  that  the  facts  before  us 
tend  rather  to  show  that  the  prisoners  in  what  they  did  acted  animo  fu- 
randi,  than  ammo  belligerandij  and  would  be  sufficient  if  the  point  on  the 
meaning  of  the  treaty  were  against  them  to  justify  their  committal  for 
trial :  and  on  the  points  of  form,  I  agree  with  the  rest  of  the  Court. 

Prisoners  discharged.(a) 

(o)  The  inlet  of  international  law  reUtire  to  the  intorpretation  of  treatiei  are  to  be  found 
In  Orotlat,  de  Jare  l>elli  ao  paoit,  lib.  2,  o.  16;  Yaitel,  Droit  dee  gens,  lib.  2,  eh.  17;  Rather- 
fbrtb't  lostitntee.  Book  2,  ch.  7;  and  Wheaton,  in  hit  International  Law,  2  annot.  ed.,  p.  493, 
refen  to  them  in  termt  of  approTal.  In  thit  eate  of  Ex  parte  Tirnan,  both  Conrt  and  ooantel 
SMamed  that  where  a  treaty  between  England  and  another  country  it  embodied  in  an  Act  of 
Parliament,  the  treaty  then  beeomet  part  of  the  municipal  Juritprndenoe  of  thit  country,  and' 
ooDtequently  that  the  ttatute  in  which  it  it  embodied  mutt  be  interpreted  or  conttmed  accord-* 
ing  to  the  rulet  of  Britith  law. 

The  late  Sir  George  Comewall  Lewit,  Bart,  in  hit  pamphlet  on  Foreign  Juritdietion  and 
the  Extradition  of  Criminalt,  p.  39,  note,  ttat«i  hit  opinion  at  to  the  meaning  of  the  term 
''piracy*'  in  conformity  with  the  deoition  of  the  minority  of  the  Conrt  in  thit  eate. 
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I^nes  and  RecoverieB  Abolition  Aeij  Zdf4  TT.  4,  e.  74,  $,  38. — Disposition.-- Several' 

insirumenia. — Enrolmetit, 

1.  The  term  "  ditpotition"  in  8  A  4  W.  4,  c.  74,  t.  88,  abolithing  finet  and  reeoreriet,  it  noV 
reitricied  to  the  deed  barring  the  entail,  enrolled  in  Chancery  under  the  Act,  but  compritet  it 
and  all  other  inttrumentt  by  which  the  arrangement  between  the  Tender  and  pnrchater  it 
carried  out 

2.  Gonoettum.  A  conreyance  executed  by  a  tenant  in  tail  to  himtelf  or  to  hit  own  ute  is. 
A  **  ditpotition"  under  that  ttatute. 

Ejectment  to  recover  possession  of  lands  and  premises  situate  at 
Aldsworth  in  the  county  of  Gloucester.  The  writ  was  issued  on  the 
26th  March,  1861,  and  the  defendant,  who  was  then  in  possession, 
appeared  and  defended  for  the  whole  of  them.  By  consent  of  the 
parties,  the  following  case  was  stated  for  the  opinion  of  the  Court. 

Thomas  Waine  being  seised  in  fee  of  the  lands  and  premises  in  ques^K 
tion,  by  his  will,  bearing  date  the  23d  October,  1816,  devised  them  unto. 
William  Hewer  and  George  Bevir,  and  their  heirs,  to  the  use  of  William 
Hewer,  his  executors,  administrators  and  assigns,  for  the  term  of  500' 
years,  upon  trust  to  raise  by  demise  or  mortgage  a  sum  of  500/.  for  the 
benefit  of  the  testator's  younger  children,  and  from  and  after  the  expir 
ration  of  that  term  to  the  use  of  the  testator's  son>.  John  Waine,.  for  life, 
remainder  to  George  Bevir  and  his  heirs  to  support  contingent  remainr 
ders,  remainder  to  the  use  of  the  first  and  otner  sons  of  John  Waine 
successively  in  tail,  remainder  to  the  use  of  the  testator's,  sight  heirs 
for  ever. 

The  testator  died  on  December  17th,  1815,  leaving  his  son  John  Waine 
surviving,  and  a  grandson,  Thomas,  the  eldest  son  of  John  Waine.  This 
Thomas  Waine  attained  his  age  of  twenty-one  years  on  the  23d  Septem- 
ber, 1827. 

B.  ft  S.,  VOL.  V. — 24 


698  CROCKER  v.  WAINE.    T.  T.  1864. 

*6981  *^^  ^"  indenture  of  the  9tli  June,  1817,  Richard  Waine  and 
•J  William  Oarne  (the  then  trustees  of  the  term  of  500  years),  in 
pursuance  of  the  powers  contained  in  the  will,  and  in  consideration  of 
600^.,  bargained,  sold  and  demised  the  premises  unto  Richard  Garlick 
Bathe,  his  executors,  administrators  and  assigns,  for  the  term  of  400 
years,  subject  to  a  proviso  that  if  Richard  Waine  and  William  Game, 
their  executors,  administrators  or  assigns,  should  pay,  &c.,  unto  Bathe, 
his  executors,  &c.,  500/.  with  interest,  upon  the  9th  December,  then 
next,  the  term  of  400  years  should  cease.  On  the  same  9th  June,  1817, 
Bathe  advanced  to  the  trustees  a  further  sum  of  42/.  upon  the  security 
of  the  premises,  and  by  a  deed  poll  of  the  same  date  they  charged  the 
tenements  to  him  with  payment  of  the  42/.,  with  lawful  interest  thereon. 

By  an  indenture  of  the  29th  October,  1847,  made  between  Thomas 
Waine  of  the  first  part,  Richard  Bassett  of  the  second  part,  and  John 
Arnott  and  Edward  Thomas  Jones  of  the  third  part ;  after  reciting  the 
will,  and  that  it  was  believed  that  the  sum  of  500/.,  for  raising  which 
certain  trusts  were  declared  by  the  will,  had  been  raised  by  mortgage 
of  the  hereditaments,  and  that  John  Waine,  son  of  the  testator,  and 
tenant  for  life  under  the  will,  was  then  still  living,  and  that  Thomas 
Waine  was  his  eldest  son,  and  the  first  tenant  in  tail  expectant  on  the 
decease  of  his  father  by  virtue  of  the  will :  it  was  witnessed  that,  in 
consideration  of  800/.  sterling,  Thomas  Waine  thereby  granted  unto 
Thomas  Bassett  one  clear  annuity  of  25/.,  charged  upon  all  the  heredita- 
ments whereof  he  Thomas  Waine  was  tenant  in  tail  under  the  will,  and 
such  annuity  was  made  payable  during  the  life  of  Thomas  Waine;  and 
Thomas  Waine  thereby  granted,  bargained,  sold  and  confirmed  unto 
John  Arnott  and  Edward  Thomas  Jones  the  premises  thereby  charged 
*6991  *^^^^  ^^®  annuity  to  hold  the  same  unto  them  in  fee,  subject  to 
-I  the  life  estate  of  John  Waine  under  the  will,  and  to  the  term  of 
500  years  created  thereby,  and  the  mortgage  that  might  have  been  made 
by  means  of  the  term,  and  to  the  trusts  of  such  term,  nevertheless  upon 
tne  trusts  thereinafter  expressed  and  declared  for  better  securing  the 
payment  of  the  annuity.  And  in  the  indenture  was  contained  a  pro- 
viso for  the  redemption  of  the  annuity. 

A  memorial  of  this  indenture  was  duly  registered  in  pursuance  of  the 
statute  in  that  behalf. 

By  an  indenture  made  the  25th  March,  1845,  in  consideration  of  300/. 
then  lent  by  him,  Thomas  Waine  granted  and  demised  the  lands  and 
premises,  inter  alia,  to  Isaac  Beak,  his  executors,  administrators  and 
assigns,  to  hold  the  same  for  the  term  of  ninety-nine  years,  if  Thomas 
Waine  should  so  long  live,  subject  to  a  condition  or  proviso  for  redemp- 
tion on  payment  of  the  sum  of  800/.,  with  interest,  on  the  25th  Sep- 
tember then  next. 

By  an  indenture  of  the  25th  March,  1846,  in  consideration  of  the 
further  sum  of  200/.,  Thomas  Waine  charged  the  lands  and  premises, 
inter  alia,  as  a  security  to  Isaac  Beak,  as  well  for  the  payment  of  the 
sum  of  200/.,  with  interest,  as  also  for  the  payment  of  the  300/.  before 
advanced,  making  together  500/.  with  interest,  and  it  was  declared  that 
the  hereditaments  should  not  be  redeemed  until  all  principal  and  interest 
aeeared  thereon  should  be  paid. 

The  sums  of  300/.  and  200/.  were  not  paid  at  the  time  appointed. 

Some  time  in  or  prior  to  Junci  1849,  an  arrangement  was  come  ts 
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between  Thomas  Waine,  the  defendant  Giles  Waine,  and  their  father 
John  Waine,  whereby  it  was  agreed  that  John  Waine  should,  as  pro« 
tector  of  the  ^settlement,  concar  with  Thomas  Waine  in  barring  rn^nrxn 
the  estate  tail  and  remainders  expectant  thereon  created  by  the  ^ 
will,  in  order  to  enable  Thomas  Waine  to  raise  the  sum  of  600/.  by  way 
of  mortgage,  and  that  in  consideration  thereof,  and  also  of  the  covenants 
entered  into  by  the  defendant  Giles  Waine,  Thomas  Waine  shoi^ld  con- 
Tey  the  premises  subject  to  such  mortgage  for  600/.  to  certain  uses  for 
raising  the  sum  of  5u0/.  for  the  younger  children  of  John  Waine,  with 
remainder  to  Thomas  Waine  for  his  life,  with  remainder  to  Giles  Waine 
in  fee ;  and  that  in  consideration  of  the  benefit  which  the  defendant 
would  derive  under  this  arrangement,  and  in  order  to  assist  Thomas 
Waine  in  obtaining  the  loan  of  600/.,  the  defendant  should  concur  with 
him  in  covenanting  with  the  party  advancing  that  sum  for  the  payment 
thereof,  and  that  as  between  the  defendant  and  Thomas  Waine  the 
defendant  should  make  himself  •  solely  responsible  for  the  payment 
thereof  after  the  death  of  Thomas  Waine,  and  further  that  the  defend- 
ant should  enter  into  a  covenant  with  certain  trustees  for  payment  of 
the  sum  of  399/.  within  one  month  after  the  death  of  John  Waine,  in 
case  Thomas  Waine  should  die  in  his  lifetime,  upon  trust  for  the  three 
reputed  infant  children  of  Thomas  Waine,  with  certain  trusts  over  in 
case  of  their  death  under  the  age  of  twenty-one  years,  for  the  younger 
children  of  John  Waine,  except  the  defendant  Giles  Waine. 

In  pursuance  of  this  arrangement,  and  in  part  performance  thereof, 
a  deed  of  disposition  of  the  26th  June  1849,  was  duly  made  and  exe- 
cuted between  Thomas  Waine  of  the  first  part,  John  Waine,  his  father, 
of  the  second  part,  and  Richard  Mullings  of  the  third  part,  and  after- 
wards duly  enrolled  in  Chancery  on  the  29th  June,  1849,  in  pursuance 
of  The  Fines  and  ^Recoveries  Act ;  whereby  Thomas  Waine,  r^^A-i 
with  the  consent  of  John  Waine,  as  the  protector  of  the  settle-  ^ 
xnent  made  by  the  will,  conveyed  the  premises  to  Richard  Mullings  in 
fee,  to  hold  the  same  subject  to  the  estates  created  by  the  will  which 
preceded  the  estate  tail  limited  to  Thomas  Waine,  but  freed  and  dis- 
charged from  the  estate  tail  and  all  other  estates  tail  of  Thomas  Waine, 
and  all  remainders  and  reversions  to  take  effect  after  the  determination 
or  in  defeasance  of  such  estate  or  estates  tail :  To  such  uses,  upon  such 
trusts  and  subject  to  such  powers,  provisoes,  agreements  and  declara- 
tions as  Thomas  Waine  should  by  any  deed  or  deeds  by  him  duly  exe- 
cuted direct  or  appoint,  and  in  default  of  and  until  such  direction  of 
appointment  to  the  use  of  Thomas  Waine  and  his  assigns  for  life,  with 
a  limitation  to  the  use  of  Richard  Mullings  and  his  heirs  during  the 
life  of  Thomas  Waine,  in  trust  for  Thomas  Waine  and  his  assigns,  with 
remainder  to  the  use  of  Thomas  Waine  in  fee. 

In  further  pursuance  and  performance  of  the  above  arrangement,  an 
indenture  of  30th  June,  1849,  was  executed  by  Thomas  Waine  of  the 
first  part,  the  defendant  of  the  second  part,  and  Isaac  Beak  of  the  third 
psrt,  and  thereby,  after  recitine  the  indenture  of  the  26th  June,  1849, 
ftnd  that  Lsaac  Beak  bad,  at  the  request  of  Thomas  Waine,  agreed  to 
lend  him  600/.  upon  having  the  repayment  thereof,  with  interest,  secured 
^7  a  mortgage  of  the  hereditaments,  and  that  upon  the  treaty  for  the 
MvsDce,  and  as  an  inducement  to  Isaac  Beak  to  make  the  same,  it  had 
been  agreed  that  the  defendant  Giles  Waine  should  enter  into  such  cove* 
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nant  with  Isaac  Beak  for  payment  of  the  said  sum  and  interest  as  was 
thereinafter  on  his  part  contained,  It  was  witnessed  that  in  consideration 
*7021  ^^  600^*9  ^o  Thomas  Waine  then  paid  by  Isaac  ^Beak,  Thomas 
•^  Waine  appointed  and  conveyed  the  premises  unto  and  to  the  use 
of  Isaac  Beak  in  fee ;  subject  to  a  proviso  for  redemption  on  payment 
by  Thomas  Waine,  his  executors,  &c.,  to  Isaac  Beak,  his  executors,  &c., 
on  the  30th  December  then  next,  of  600^.  and  interest ;  and  Thomas 
Waine  and  the  defendant  jointly  and  severally  covenanted  with  Isaac 
Beak  for  the  payment  of  that  sum. 

On  the  2d  July,  1849,  in  further  pursuance  and  performance  of  the 
above  arrangement,  an  indenture  was  made  between  Thomas  Waine  of 
the  first  part,  John  Waine,  the  elder,  of  the  second  part,  the  defendant 
of  the  third  part,  and  Richard  Mullines  and  John  Fowler  of  the  foarth 
part.  After  reciting,  amongst  other  things,  the  indentures  of  the  26th 
and  80th  of  June  then  last,  and  that  previously  to  the  execution  of  the 
former,  and  in  order  to  induce  John  Waine,  as  protector  of  the  settle- 
ment created  by  the  will,  to  give  his  consent  to  the  disposition  made  by 
the  indenture,  it  was  agreed  between  the  parties  thereto  of  the  first, 
second  and  third  parts,  that  the  hereditaments  should,  subject  to  the 
mortgage  security  of  Isaac  Beak,  be  settled  and  assured  to  the  uses  and 
in  manner  thereinafter  expressed  and  contained,  and  that,  in  considera- 
tion of  the  benefit  to  be  derived  by  the  defendant  under  such  settlement, 
he  should  enter  into  such  covenant  with  Isaac  Beak  for  payment  of 
the  mortgage  debt  6002.,  and  interest,  as  was  on  the  part  of  the  defend- 
ant contained  in  the  indenture  of  mortgage  of  the  30th  June,  1849,  and 
should,  as  between  himself  and  Thomas  Waine,  make  himself  solely 
responsible  for  the  payment  of  the  same  debt,  and  of  the  interest  to 
accrue  due  thereon,  from  and  after  the  decease  of  Thomas  Waine ;  but 
i^irgo-i  that  Thomas  Waine  should  be  solely  liable  to  pay  *the  interest 
-^  on  the  mortgage  debt  during  his  life,  and  that  the  defendant 
should  enter  into  a  covenant  with  Joseph  Waine  and  John  Fowler, 
therein  described  as  trustees  nominated  by  Thomas  Waine,  for  payment 
to  them  of  399L  within  one  calendar  month  after  the  decease  of  John 
Waine,  in  case  Thomas  Waine  should  die  in  the  lifetime  of  John  Waine, 
but  not  otherwise,  in  trust  for  the  benefit  of  certain  reputed  children  of 
Thomas  Waine  or  such  of  them  as  should  attain  twenty-one,  with  benefit 
of  survivorship  among  them,  or,  in  the  event  of  all  dyin^  under  that 
age,  then  in  trust  for  tne  brothers  and  sisters  of  Thomas  Waine  and  the 
defendant,  or  such  of  them  as  should  then  be  living,  in  equal  shares ; 
and  that  for  carrying  in  part  the  agreement  into  efiect  such  covenants 
9hould  be  entered  into  by  the  defendant  and  Thomas  Waine  respectively 
as  were  thereinafter  contained ;  and  after  reciting  that  in  pursuance  and 

J  art  performance  of  the  agreement  the  defendant  had,  by  an  indenture 
earing  even  date  but  executed  previously  to  the  execution  of  the  pre- 
sent indenture,  covenanted  with  Joseph  Waine  and  John  Fowler  for  the 
payment  to  them  in  the  event  aforesaid  of  the  sum  of  399^  for  the  pur- 
poses aforesaid,  It  was  witnessed  that  in  pursuance  of  the  agreement, 
and  in  consideration  of  the  premises,  and  particularly  of  the  covenants 
of  the  defendant,  and  also  of  the  natural  love  and  affection  which 
Thomas  Waine  had  towards  his  brother  the  defendant  and  towards  his 
brothers  and  sisters  thereinafter  respectivelynamed,  and  for  divers  other 
good  causes  and  considerations,  Thomas  Waine  thereby  directed  and 
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appointed,  and  did  grant,  bargain,  sell  and  confirm  the  premises  unto 
the  defendant  and  his  heirs  to  the  nse  of  Richard  Mailings  and  John 
Fowler,  their  executors,  Ac,  for  the  term  of  1000  *years  from  r^nQA 
the  decease  of  John  Waine,  upon  the  trusts  thereinafter  declared,  ^ 
and  from  and  after  the  determination  of  the  term  of  1000  years,  and 
subject  thereto,  to  the  use  of  Thomas  Waine  and  his  assigns  for  his  life, 
with  remainder  to  the  use  of  the  defendant  in  fee.  And  it  was  thereby 
declared  that  the  hereditaments  were  thereby  limited  to  Richard  Mul- 
lings  and  John  Fowler,  their  executors,  &c.,  for  the  term  of  1000  years, 
upon  trust,  as  soon  as  conveniently  might  be  after  the  decease  of  John 
Waine,  by  demise  or  mortgage  or  the  means  therein  mentioned,  to  raise 
500{.  for  the  benefit  of  the  younger  children  of  John  Waine.  This 
indenture  contained  a  covenant  by  the  defendant  with  Thomas  Waine  to 
the  effect  recited  in  the  former,  and  a  covenant  by  Thomas  Waine  with 
the  defendant  for  payment  of  the  interest. 

By  another  indenture  of  the  same  date,  the  defendant  covenanted 
with  Joseph  Waine  and  John  Fowler,  that,  in  case  Thomas  Waine  should 
die  in  the  lifetime  of  his  father,  he  would,  within  one  month  after  the 
decease  of  John  Waine,  pay  them  the  899/.  with  interest,  to  be  held  by 
them  upon  the  trusts  for  the  benefit  of  the  reputed  children  of  Thomas 
Waine,  or  in  case  of  their  death  under  twenty-one  years,  then  in  trust 
for  the  brothers  and  sisters  of  Thomas  Waine  and  the  defendant. 

The  indentures  of  the  16th  June,  and  2d  July,  1849,  were  not  enrolled 
under  the  statute. 

On  the  10th  October,  1849,  John  Waine  died. 

By  indenture  of  the  80th  March,  1850,  the  mortgage  term  of  1000 

J  ears,  limited  by  indenture  of  the  2d  July,  1849,  to  the  use  of  Richard 
[ullings  and  John  Fowler,  was  conveyed  to  George  Beak. 

By  indenture  of  7th  January,  1851,  in  consideration  of  the  sums  of 
800/.  and  200/.  then  due  from  Thomas  '''Waine  to  Isaac  Beak,  r^irQc 
and  of  100/.  paid  to  him,  Thomas  Waine  covenanted  with  Isaac  ^ 
Beak  to  pay  the  whole,  and  it  was  declared  that  the  premises  should 
stand  charged  with  the  same  as  well  as  with  the  580/.  secured  by  the 
previous  indenture. 

Thomas  Waine  made  default  in  the  payment  of  the  600/. 

On  the  29th  October,  1851,  by  indenture,  enrolled  in  Chancery  on 
the  3d  December,  1851,  in  consideration  of  315/.  paid  by  the  plaintiff 
to  Richard  Bassett  at  the  request  of  Thomas  Waine  for  repurchase  of 
the  annuity  of  25/.,  Richard  bassett  released  the  annuity ;  and  in  con- 
sideration of  the  above  sum  and  385/.  further  paid  to  Thomas  Waine  by 
the  plaintiff,  John  Arnatt  and  E.  T.  Jones,  at  the  request  of  Thomas 
Waine  and  by  the  direction  of  Richard  Bassett,  conveyed,  and  Thomas 
Waine,  by  virtue  of  the  statute  abolishing  fines  and  recoveries,  con- 
veyed to  the  plaintiff  in  fee  the  premises,  subject  to  the  mortgage  for 
500/.  if  then  subsisting,  but  discharged  from  the  trusts  of  the  indenture 
of  the  29th  October,  1847,  subject  to  a  proviso  for  redemption. 

By  indenture  of  the  29th  November,  1852,  endorsed  on  the  last 
mortgage  deed,  the  premises  were  charged  by  Thomas  Waine  as  security 
for  100/.  more  advanced  by  the  plaintiff  to  him. 

At  the  respective  times  of  the  execution  of  the  mortgage  deeds  of 
fhe  29th  October,  1851,  and  27th  November,  1852,  the  plaintiff  had  no 
notice  or  knowledge  that  the  entail  in  the  premises  had  already  been 
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barred,  but  was  informed  by  Thomas  Waine  that  the  mortgage  of  the 
9th  Jane,  1817,  was  then  vested  in  Bathe,  and  that  upon  the  execution 
of  that  mortgage  to  him  the  principal  money  thereby  secured  had 
*7061  ^1^^^®^^^  ^^  540/.,  ^and  he  was  informed  by  Thomas  Waine,  as 
-I  the  fact  was,  that  the  title  deeds  of  the  premises  were  then  in 
the  possession  of  the  agent  of  Bathe,  and  the  plaintiff  had  no  notice  or 
knowledge  of  any  of  the  before-mentioned  deeds  except  the  mortgage 
deed  of  the  9th  June,  1817,  and  the  annuity  deed  of  the  29th  October, 
1847,  or  that  the  premises  were  otherwise  charged,  or  that  Thomas 
Waine  had  borrowed  any  money  from  Isaac  Beak.  The  defendant  was 
no  party  to  the  dealings  between  the  plaintiff  and  Thomas  Waine,  nor 
had  the  defendant  any  notice  or  knowledge  of  the  plaintifTs  mortgage. 

By  agreement  of  the  29th  August,  1853,  in  consideration  of  5002. 
paid  to  the  executors  of  R.  G.  Bathe  by  the  defendant  at  the  request 
and  by  the  direction  of  Thomas  Waine,  and  of  2002.  paid  to  Thomas 
Waine  by  the  defendant  and  of  an  annuity  to  Thomas  Waine  for  life,  to 
the  intent  that  the  unexpired  residue  of  the  term  of  400  years  created 
by  the  indenture  of  the  9th  June,  1817,  might  be  m^ged  and  extin- 
ffuished;  Thomas  Waine  and  those  executors  conveyed  the  premises 
(except  a  small  portion)  to  the  defendant  in  fee,  on  trust  to  pay  Thomas 
Waine  an  annuity  of  802.  for  his  life,  and  subject  thereto  to  Frederick 
William  Fowler  for  99  years  if  Thomas  Waine  should  so  long  live. 

The  two  sums  of  5002.  and  2002.  were  in  fact  advanced  to  the  defend- 
ant by  Isaac  Beak,  and  secured  to  him  by  an  indenture  of  mortgage  of 
the  5th  September,  1853,  by  which  the  premises  were  charged  with  the 
payment  of  those  sums,  and  with  the  above  sums  of  6002.,  5302.,  3002., 
2002.,  and  1002.,  making  together  24302. 

When  those  respective  sums  were  advanced  by  Isaac  Beak  to  Thomas 
Waine  and  the  defendant  respectively,  Isaac  Beak  had  no  notice  or 
*7071  ^'^^^'^^S^  ^^  ^^7  mortgage  *or  other  claim  on  the  premises  of 
J  the  plaintiff,  or  those  under  whom  he  claims. 

The  several  indentures  of  the  25th  and  30th  June  and  2d  July,  1849, 
were  all  parts  of  the  same  transaction,  by  which  a  certain  agreement 
was  carried  out. 

The  defendant  had  not,  previously  to  the  execution  of  those  inden- 
tures, or  of  those  of  the  30th  March,  1850,  and  29th  August,  1853,  nor 
in  fact  until  the  8th  March,  1855,  any  notice  of  the  existence  of  the 
indenture  of  the  29th  October,  J847,  or  of  any  mortgage,  or  encum- 
brance, or  claim  of  the  plaintiff  upon  the  premises. 

By  indenture  of  the  27th  March,  1855,  Isaac  Beak,  in  consideration 
of  24302.  paid  to  him  by  the  defendant,  his  executors,  &c.,  assigned  the 
premises  conveyed  to  him  for  99  years  by  indenture  of  the  25th  March, 
.1845,  to  the  defendant  for  the  residue  of  the  term,  upon  trust  to  secure 
the  payment  of  the  mortgage  debts  of  8002.  and  2002.,  and  subject 
thereto  to  the  use  of  the  defendant,  his  executors,  &c.,  and  Isaac  Beak 
conveyed  and  released  the  premises  in  the  indentures  of  30th  June, 
1849,  7th  January,  1851,  and  5th  September,  1853,  and  the  reversions 
and  remainders  in  fee  expectant  on  the  decease  of  Thomas  Waine,  or 
sooner  determination  of  the  term  of  99  years,  to  the  defendant  in  fee, 
in  trust  to  secure  the  payment  of  the  mortgage  debts  and  the  sums 
thereinafter  assigned,  and  subject  thereto  to  nis  own  use.  And  it  was 
declared  that  Isaac  Beak,  his  executors,  &c.y  should  stand  possessed  of 
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tbe  premises  in  the  indenture  of  the  80th  March,  1850,  for  the  residue 
of  the  term  of  1000  years  thereby  assigned  to  him,  upon  trust  to  secure 
the  mortgage  debt  of  530/.,  and  subject  thereto  in  trust  for  the  defendant 
in  fee ;  and  Isaac  Beak  assigned  to  Richard  Mullings,  his  executors,  &c., 
the  ^several  mortgage  debts  of  800L,  2002.,  600/.,  530/.,  100/.  .^^^g 
and  700/.  respectively,  in  trust  to  dispose  of  the  same  as  the  ^ 
defendant,  his  heirs,  or  assigns,  should  direct,  and  in  the  meantime  to 
attend  the  inheritance  of  the  mortgaged  premises,  and  protect  from 
mesne  encumbrances. 

Thomas  Waine  died  in  January,  1858,  without  issue. 

It  was  admitted  that  both  the  plaintiff  and  the  defendant  were  pur- 
chasers from  Thomas  Waine  the  younger  for  value,  and  each  without 
notice  of  the  title  of  the  other ;  so  that  neither  had  any  equity  against 
the  other,  and  consequently  the  strict  legal  title  must  prevail. 

There  was  another  question  in  this  case,  on  which  no  judgment  was 
given,  namely,  whether  the  defendant  was  entitled  to  the  protection  of 
the  term  of  500  years  created  by  the  will  of  Thomas  Waine  the  elder. 

Mellish  {B.  Hardy  with  him),  for  the  plaintiff. — The  case  depends  on 
the  construction  of  stat.  8  &  4  W.  4,  c.  74,  ^'  for  tbe  abolition  of  fines 
and  recoveries,  and  for  the  substitution  of  more  simple  modes  of  assur- 
ance." Sect.  88  enacts,  *'  that  when  a  tenant  in  tail  of  lands  under  a 
settlement  shall  have  already  created  or  shall  hereafter  create  in  such 
lands,  or  any  of  them,  a  voidable  estate  in  favour  of  a  purchaser  for 
valuable  consideration,  and  shall  afterwards  under  this  Act,  by  any 
assurance  other  than  a  lease  not  requiring  enrolment,  make  a  disposition 
of  the  lands  in  which  such  voidable  estate  shall  be  created,  or  any  of 
them,  such  disposition,  whatever  its  object  may  be,  and  whatever  may 
be  the  extent  of  the  estate  intended  to  be  thereby  created,  shall,  if  made 
by  the  tenant  in  tail  with  the  consent  of  the  protector  (if  any)  of  the 
settlement,  or  by  the  tenant  in  tail  alone,  if  there  shall  be  no  such  pro- 
tector, *have  the  effect  of  confirming  such  voidable  estate  in  the  r^^na 
lands  thereby  disposed  of  to  its  full  extent  as  against  all  persons  ^ 
except  those  whose  rights  are  saved  by  this  Act ;  but  if  at  the  time  of 
making  the  disposition  there  shall  be  a  protector  of  the  settlement,  and 
such  protector  shall  not  consent  to  the  disposition,  and  the  tenant  in 
tail  shall  not  without  such  consent  be  capable  under  this  Act  of  con- 
firming the  voidable  estate  to  its  full  extent,  then  and  in  such  case  such 
disposition  shall  have  the  effect  of  confirming  such  voidable  estate  so  far 
as  such  tenant  in  tail  would  then  be  capable  under  this  Act  of  confirm- 
ing the  same  without  such  consent :  Provided  always,  that  if  such  dis- 
position shall  be  made  to  a  purchaser  for  valuable  consideration,  who 
shall  not  have  express  notice  of  the  voidable  estate,  then  and  in  such 
case  the  voidable  estate  shall  not  be  confirmed  as  against  such  purchaser 
and  the  persons  claiming  under  him.'* 

The  question,  which  seems  altogether  new,  is,  whether  the  deed  of 
the  26th  June,  1849,  which  was  enrolled  in  Chancery,  turning  the  estate 
tail  of  Thomas  Waine  the  younger  into  an  estate  in  fee  simple  by 
affirming  the  previous  conveyance  of  a  bi|se  fee,  is  to  be  considered  as  a 
<<  disposition  "  of  the  property  within  that  Act,  or  whether  the  two  other 
deeds  of  the  SOth  June,  1849,  and  2d  July,  1849,  which  were  not  en- 
rolled, may  be  taken  as  part  of  that  disposition.  If  all  that  was  arranged 
between  the  parties  had  been  done  by  one  deed  conveying  the  estate,  the 
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defendant  would  have  come  within  the  proviso  in  the  88th  section'in 
favour  of  purchasers  for  value.     But  the  word  ^'disposition  "  means  the 
deed  alone  which  disentails  the  estate,  and  is  enrolled  in  Chancery,  and 
it  is  used  in  this  sense  throughout  the  Act.     Thus  sect.  8  enacts : — ''  In 
*7101  ^^®  ^^^  person  shall,  after  the  81st  December,  1888,  be  liable  *to 
-'  levy  a  fine  or  suffer  a  common  recovery  of  lands  of  any  tenure, 
or  to  procure  some  other  person  to  levy  a  fine  or  suffer  a  common  re- 
covery of  lands  of  any  tenure,  under  a  covenant  or  agreement  already 
entered  into  or  hereafter  to  be  entered  into,  before  the  1st  January, 
1884,  then  and  in  such  case,  if  all  the  purposes  intended  to  be  effected 
by  such  fine  or  recovery  can  be  effected  by  a  disposition  under  this  Act, 
the  person  liable  to  levy  such  fine  or  suffer  such  recovery,  or  to  procure 
some  other  person  to  levy  such  fine  or  suffer  such  recovery,  shall,  after 
the  81st  December,  1888,  be  subject  and  liable  under  such  covenant  or 
agreement  to  make  or  to  procure  to  be  made  such  a  disposition  under 
this  Act  as  will  effect  all  the  purposes  intended  to  be  effected  by  such 
fine  or  recovery ;  but  if  some  only  of  the  purposes  intended  to  be  effected 
by  such  fine  or  recovery  can  be  effected  by  a  disposition  under  this  Act, 
then  the  person  so  liable  to  levy  such  fine  or  suffer  such  recovery,  or  to 
procure  some  other  person  to  levy  such  fine  or  suffer  such  recovery  ss 
aforesaid,  shall,  after  the  81st  December,  1888,  be  subject  and  liable  under 
such  covenant  or  agreement,  to  make  or  procure  to  be  made  such  a  dispo- 
sition under  this  Act  as  will  effect  such  of  the  purposes  intended  to  be 
effected  by  such  fine  or  recovery  as  can  be  effected  by  a  disposition  under 
this  Act ;  and  in  those  cases  where  the  purposes  intended  to  be  effecied 
by  such  fine  or  recovery  or  any  of  them  cannot  be  effected  by  any  dispo- 
sition under  this  Act,  then  the  person  so  liable  to  levy  such  fine  or  suffer 
such  recovery,  or  to  procure  some  other  person  to  levy  such  fine  or  suffer 
such  recovery  as  aforesaid,  shall,  after  the  8l8t  December,  1883,  be 
liable  under  such  covenant  or  agreement  to  execute  or  to  procure  to  be 
executed  some  deed  whereby  the  person  intended  to  levy  such  fine  or 
3i(i^^<.-|  ^suffer  such  recovery  shall  declare  his  desire  that  such  deed  shall 
-'  have  the  same  operation  and  effect  as  such  fine  or  recovery  would 
have  had  if  the  same  had  been  actually  levied  or  suffered ;  and  the  deed 
by  which  such  declaration  shall  be  made  shall,  if  none  of  the  purposei 
intended  to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a 
disposition  under  this  Act,  have  the  same  operation  and  effect  in  every 
respect  as  such  fine  or  recovery  would  have  had  if  the  same  had  been 
actually  levied  or  suffered ;  but  if  some  only  of  the  purposes  intended 
to  be  eiFected  by  such  fine  or  recovery  can  be  effected  by  a  disposition 
under  this  Act,  then  the  deed  by  which  such  declaration  shall  be  made 
shall,  so  far  as  the  purposes  intended  to  be  effected  by  such  fine  or  re- 
covery cannot  be  effected  by  a  disposition  under  this  Act,  have  the  same 
operation  and  effect  in  every  respect  as  such  fine  or  recovery  would 
have  had  if  the  same  had  been  actually  levied  or  suffered." 

Sect.  15.  *'  After  the  8l8t  December,  1888,  every  actual  tenant  in 
tail,  whether  in  possession,  remainder,  contingency,  or  otherwise,  shall 
have  full  power  to  dispose  of  for  an  estate  in  fee  simple  absolute,  or  for 
any  less  estate,  the  lands  entailed,  as  against  all  persons  claiming  the 
lands  entailed  by  force  of  any  estate  tail  which  shall  be  vested  in  en 
might  be  claimed  by,  or  which  but  for  aome  previous  Act  would  have 
been  vested  in  or  might  have  been  claimed  by,  the  person  making  the 
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disposition,  at  the  time  of  his  making  the  same,  and  also  as  against  all 
persons,  including  the  King's  most  excellent  Majesty,  his  heirs  and  sno- 
cessors,  whose  estates  are  to  take  effect  after  the  determination  or  in 
defeasance  of  any  such  estate  tail :  saving  always  the  rights  of  all  per- 
sons in  respect  of  estates  prior  to  the  estate  tail  in  ^respect  of  r^^-io 
which  such  disposition  shall  be  made,  and  the  rights  of  all  other  '- 
persons,  except  those  against  whom  such  disposition  is  by  this  Act  author- 
ized to  be  made." 

Sect.  34.  *'  If  at  the  time  when  any  person,  actual  tenant  in  tail  of 
lands  under  a  settlement,  but  not  entitled  to  the  remainder  or  reversion 
in  fee  immediately  expectant  on  the  determination  of  his  estate  tail, 
shall  be  desirous  of  making  under  this  Act  a  disposition  of  the  lands 
entailed,  there  shall  be  a  protector  of  such '  settlement,  then  and  in 
every  such  case  the  consent -of  such  protector  shall  be  requisite  to  en- 
able such  actual  tenant  in  tail  to  dispose  of  the  lauds  entailed  to  the  full 
extent  to  which  he  is  hereinbefore  authorized  to  dispose  of  the  same ; 
but  such  actual  tenant  in  tail  may,  without  such  consent,  make  a  dispo- 
sition under  this  Act  of  the  lands  entailed,  which  shall  be  good  against 
all  persons  who,  by  force  of  any  estate  tail  which  shall  be  vested  in  or 
might  be  claimed  by,  or  which  but  for  some  previous  act  or  default 
would  have  been  vested  in  or  might  have  been  claimed  by,  the  person 
making  the  disposition  at  the  time  of  his  making  the  same,  shall  claim 
the  lands  entailed." 

Sect.  40.  ^^  Every  disposition  of  lands  under  this  Act  by  a  tenant  in 
tail  thereof  shall  be  effected  by  some  one  of  the  assurances  (not  beine 
a  will)  by  which  such  tenant  in  tail  could  have  made  the  disposition  if 
his  estate  were  an  estate  at  law  in  fee  simple  absolute :  Provided  never- 
theless, that  no  disposition  by  a  tenant  in  tail  shall  be  of  any  force 
either  at  law  or  in  equity,  under  this  Act,  unless  made  or  evidenced  by 
deed ;  and  that  no  disposition  by  a  tenant  in  tail  resting  only  in  con- 
tract, either  express  or  implied,  or  otherwise  *and  whether  sup-  r^c^-io 
ported  by  a  valuable  or  meritorious  consideration  or  not,  shall  ^ 
be  of  any  force  at  law  or  in  equity  under  this  Act,  notwithstanding 
such  disposition  shall  be  made  or  evidenced  by  deed ;  and  if  the  tenant 
in  tail  making  the  disposition  shall  be  a  married  woman,  the  concurrence 
of  her  husband  shall  be  necessary  to  give  effect  to  the  same ;  and  any 
deed  which  may  be  executed  by  her  for  effecting  the  disposition  shall  be 
acknowledged  by  her  as  hereinafter  directed." 

[He  also  referred  to  sect.  41,  requiring  enrolment.] 

Previous  to  the  statute  a  fine  levied  and  common  recovery  suffered  by 
a  tenant  in  tail  let  in  all  the  preceding  encumbrances  created  by  him  on 
the  estate ;  and  it  seems  there  was  no  exception  of  the  case  where  the 
fine  was  levied  and  the  recovery  suffered  for  the  benefit  of  a  purchaser 
for  valuable  consideration:  5  Cruise's  Digest,  tit.  86,  ch.  9,  §§  2,  4,  6, 
4th  ed.,  with  the  cases  there  cited  of  Goddard  v.  Complin,  1  Ch.  C.  119, 
Cheney  v.  Hall,  Ambl.  526,  and  Goodright  d.  Tyrrell  v.  Mead,  8  Burr. 
1708.  To  meet  this  sect.  88  was  inserted  in  the  Act.  It  does  not, 
however,  say  that  the  disposition  shall  be  made  in  favour  of  a  purchaser, 
but  *'  to  a  purchaser ;"  besides  which,  here  the  disposition  is  made  to 
the  tenant  in  tail  himself.  Instruments  are  often  not  enrolled  because 
persons  are  desirous  of  keeping  things  secret. 

Jjush  {Bevir  with  him),  ciontrft. — ^First.  It  is  true  that  this  point  is  a 
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novel  one.  Before  the  statute  an  estate  tail  was  barrable  by  a  fine,  and 
the  estates  in  remainder  by  a  recovery,  but  each  was  only  part  of  a  pro- 
^7141  ^^^  ^  P^^  ^^^  estate  from  the  tenant  in  tail,  and  a  deed  was 
-I  ^commonly  executed  to  lead  or  declare  the  uses  to  which  the  pro- 
cess should  enure.  The  fine  and  recovery  were  matters  of  record,  and 
therefore  purchasers  could  buy  with  safety  if  they  found  that  the  estate 
lail  was  barred ;  but  the  deed  never  was  entered  on  record,  and  conse- 
quently the  public  could  not  know  into  whose  hands  the  property  passed. 
The  statute  follows  the  principle  of  the  old  law,  and  while  it  changed  the 
^  mode  of  conveying  an  estate  tail  to  a  simple  conveyance,  intended  that 
the  public  should  have  the  same  protection  as  formerly.  But  the  statute 
made  one  material  alteration.  Under  the  former  practice  the  fine  or 
recovery  confirmed  all  former  dispositions  of  the  lands  made  by  the  tenant 
in  tail  to  a  purchaser,  whether  he  had  or  had  not  given  value :  5  Jarm. 
Convey.  209,  8d  ed.,  and  the  cases  there  referred  to.  That  was  felt  a 
hardship  and  an  anomaly,  and  the  statute  removing  it  ought  to  receife 
a  liberal,  not  a  limited  construction. 

It  may  be  conceded  that  a  conveyance  executed  by  a  tenant  in  tail  to 
himself  or  to  his  own  use  is  a  disposition  under  this  Act :  1  Hayes  Godv. 
160,  5th  ed. ;  for  if  the  words  in  the  concluding  proviso  of  sect.  38  are 
to  be  taken  in  their  literal  sense,  no  disposition  under  the  Act  could  be 
made  to  a  trustee.  There  is  no  reason  here  for  saying  that  the  enrol- 
ment of  the  deeds  of  the  30th  June,  1849,  and  2d  July,  1849,  was 
necessary  to  make  them  part  of  the  disposition,  and  even  the  other  side 
do  not  contend  that  all  the  deeds  should  be  enrolled.  It  has  been  a 
well-known  principle,  almost  ever  since  the  Statute  of  Uses,  that  the 
deeds  have  the  same  efficacy,  whether  the  deed  executing  a  power  is  or 
is  not  simultaneous  with  the  deed  creating  the  power.  Under  the  old 
*7151  V^^^^^^^i  where  there^was  no  deed  to  lead  *the  uses,  a  deed  to 
-^  declare  them  might  be  executed  at  any  time,  which  would  have 
relation  back  to  the  fine  and  recovery,  however  ancient,  unless  some 
change  had  taken  place  in  the  mean  time:  4  Cruise's  Dig.,  tit.  32,  ch. 
12,  8.  17,  Deedj  p.  126,  4th  ed. ;  and  when  there  was  no  deed  at  all 
there  was  a  resulting  use  to  the  benefit  of  the  party  conveying :  1  Hayes 
Conv.  41,  5th  ed.  Sects.  40  and  41  speak  of  the  disposition  under  the 
Act  as  an  assurance.  The  latter  gives  the  parties  six  calendar  months 
to  enrol,  and  sect.  74  enacts,  ^'  That  every  deed  required  to  be  enrolled 
in  his  Majesty's  High  Court  of  Chancery  in  England  or  Ireland,  by 
which  lands,  or  money  subject  to  be  invested  in,  the  purchase  of  lands, 
ahall  be  disposed  of  under  this  Act,  shall,  when  enrolled  as  required  by 
this  Act,  operate  and  take  effect  in  the  same  manner  as  it  would  have 
done  if  the  enrolment  thereof  had  not  been  required,  except  that  every 
such  deed  shall  be  void  against  any  person  claiming  the  lands  or  money 
thereby  disposed  of,  or  any  part  thereof,  for  valuable  consideration,  under 
any  subsequent  deed  duly  enrolled  under  this  Act,  if  such  subsequent 
deed  shall  be  first  enrolled." 

Melliahy  in  reply. — It'  is  true  that  "  disposition"  in  sect.  41  means 
the  assurance  by  which  any  disposition  of  land  shall  be  effected  under 
the  act ;  and  it  ought  to  have  the  same  signification  in  sect.  38.  The 
other  deeds  do  not  take  effect  under  the  statute  at  all,  but  by  force  of 
the  common  law. 

CocKBUBN,  C.  J. — Our  judgment  is  for  the  defendant,  on  the  ground 
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that  here  was  a  disposition  of  the  estate  to  him  as  a  purchaser  for  value. 
At  first,  I  own  I  felt  disposed  to  take  a  different  view  of  the  construe- 
tion  of  *the  88th  section  of  the  Act  for  the  abolition  of  fines  r^pT-io 
and  recoTeries,  8  &  4  W.  4,  c.  74,  on  which  this  question  arises.  ^ 
Sect.  41  of  that  Act  requires  that  every  assurance  which  contains  a 
disposition  to  convert  a  fee  tail  into  a  fee  simple  must  be  enrolled ;  and 
the  term  ^^  disposition"  appeared  to  me  at  first  as  involving  a  conversion 
of  the  estate  into  a  fee  simple,  and  so  as  to  pass  such  an  estate  to  the 
person  to  whom  the  disposition  is  made,  whence  it  seemed  to  follow  that 
the  38th  section  required  it  to  appear  on  the  deed  enrolled  who  was  the 
person  to  whom  the  new  estate  in  fee  simple  had  been  passed.  But  on 
more  consideration  of  the  matter,  although  I  am  not  quite  free  from 
doubt,  my  opinion  became  changed.  Mr.  Lmh's  lucid  argument  has 
gone  far  to  satisfy  me  that  the  design  of  the  statute  was  to  substitute 
this  new  form  of  conveyance  for  the  old  one  by  fine  and  recovery ;  and 
whereas  under  that  you  might  convert  an  estate  in  tail  into  an  estate  ia 
fee,  and  vest  it  in  the  prior  tenant  in  tail,  and  by  deed  declare  the  uses 
to  which  it  should  enure,  so  all  that  was  intended  here  was  to  substitute 
a  more  simple  mode  of  assurance,  which  in  order  to  be  effective  must  be 
enrolled  within  six  calendar  months.  When  we  come  to  deal  with  sect 
88,  we  find  the  intention  was  of  a  different  kind. 

According  to  the  old  law,  where  an  estate  already  conveyed  away  by 
avoidable  conveyance,  or  on  which  was  an  encumbrance,  was  disentailed 
by  fine  and  recovery,  that  proceeding,  though  intended  for  different,  or 
even  adverse  purposes,  had  the  effect  of  setting  up  the  prior  convey- 
ance or  encumbrance  against  a  person  who  gave  value  to  the  tenant  in 
tail  in  order  to  get  the  estate  conveyed  to  himself.  That  was  a  great 
hardship  on  persons  in  that  condition,  and  the  Legislature  in  this  r^n-in 
^statute  intended  to  place  that  part  of  the  law  on  a  different  ^ 
footing,  and  to  provide  that  when  a  disentailed  estate  was  transferred, 
the  disentailing  deed  should  no  longer  operate,  as  before,  in  favour  of 
a  person  who  had  a  prior  voidable  conveyance  of  it,  or  a  prior  charge 
upon  it.  Such  being  the  intention,  I  cannot  help  thinking  that  wc  must 
read  the  term  '*  disposition'*  in  sect.  88  thus.  Supposing  it  does  not 
appear  on  the  deed  enrolled  in  Chancery  that  the  estate  has  been  dis- 
entailed with  a  view  to  make  a  title  to  some  particular  purchaser  for 
value,  and  nothing  more  appears  than  that  there  is  a  disentailing  deed, 
that  is  enough  to  give  him  the  rights  which  sect.  88  meant  to  secure  to 
the  purchaser,  even  though  the  deed  should  stop  short  of  showing  that 
any  estate  passed  to  him  for  value.  And  I  form  this  opinion  partly  on 
what  has  been  said  by  Mr.  Imsh  with  reference  to  the  old  form  of  pro- 
ceeding, and  partly  in  order  to  give  a  large  construction  to  sect.  38,  so 
as  to  make  it  co-extensive  with  what  must  be  taken  to  have  been  the 
intention  of  the  Legislature, — to  do  what  equity  and  justice  require. 
The  person  who  has  the  prior  voidable  conveyance  is  in  no  worse  posi- 
tion than  before.  As  regards  himself  and  the  tenant  in  tail,  he  has 
taken  a  voidable  conveyance,  and  cannot  call  on  the  tenant  in  tail  to 
make  his  position  better.  If  the  tenant  in  tail  disentails,  then,  as  be- 
tween them,  the  prior  encumbrancer  has  a  right  in  justice  and  equity  to 
have  the  conveyance  of  the  estate  enure  to  his  benefit.  But  the  person 
ignorant  of  the  prior  voidable  conveyance  has  a  right  to  have  the  estate 
disentailed  for  his  benefit. 
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Looking  therefore  to  what  I  mnst  take  the  Legislature  contemplated 
here,  I  think  we  should  be  adhering  too  closely  to  the  words  of  the 
*7181  ^^^^^^®  ^^  ^^  adopted  the  ^argument  of  Mr.  MelUsh^  however 
-I  ingeniously  put,  that  ^^  disposition,"  in  sect.  38,  means  the  deed 
by  which  the  disentailing  of  the  estate  takes  place.  I  think  we  shall 
sive  effect  to  the  intention  of  the  Legislature  by  holding  that,  when  the 
disposition  is  for  the  benefit  of  the  purchaser  for  value,  it  is  enough  if 
the  disentailing  deed  is  enrolled  in  Chancery.  So  here,  as  there  can  be 
no  doubt  the  disposition  of  this  estate  by  which  it  was  converted  into  a 
fee  simple  was  for  the  benefit  of  the  purchaser,  he  is  entitled  to  the  pro- 
tection of  the  proviso  in  the  38th  section. 

'  Blackburn,  J. — The  15th  section  of  the  3  &;  4  W.  4,  c.  74,  enacts 
[His  Lordship  read  it].  That  is  the  disposition  meant  by  the  statute, 
t.  e.  a  disposing  of  the  estate  tail  and  the  estates  subsequent  to  it.  The 
38th  section  enacts  that  when  the  tenant  in  tail  shall  have  created  a 
voidable  estate  in  favour  of  a  purchaser  for  value,  and  shall  afterwards 
make  a  disposition  of  the  lands  under  that  Act,  it  shall  enure  to  confirm 
such  voidable  estate  against  all  persons  except  those  whose  rights  are 
saved  by  the  Act :  provided  "  the  protector" — a  novelty  in  the  law— 
of  the  settlement  shall  consent  to  the  disposition.  That  was  repeating 
the  old  law  as  to  fines  and  recoveries,  except  that  there  was  a  saving. 
The  old  law  was,  that  when  there  was  a  voidable  estate  created  by  tenant 
in  tail,  a  fine  levied  and  recovery  suffered  by  him  confirmed  the  voidable 
estate  as  against  the  purpose  of  the  disentailment.  The  Legislature 
rightly  considered  that  that  was  hard.  Of  the  two  parties,  which  ought 
to  suffer  ?  The  general  rule  is,  that  a  purchaser  for  value,  if  he  can 
get  the  legal  estate,  has  a  good  equity  against  a  prior  purchaser,  and  I 
*7191  ^^'"^  ^^^  person  who  took  the  first  conveyance,  which  *he  knew 
-*  was  of  a  voidable  estate,  was  the  least  to  be  favoured  of  the  two. 
Therefore  the  Legislature,  thinking  it  hard  that  the  subsequent  par- 
chaser,  who  had  obtained  a  disentailing  estate  in  his  favour,  should  be 
Eostponed,  their  object  in  this  Act  was,  not  to  create  a  register  of  titlos, 
ut  to  remove  the  hardship  upon  him.  With  this  view,  they  have  said 
at  the  end  of  the  38th  section,  ''  Provided  always,  that  if  such  disposi- 
tion shall  be  made  to  a  purchaser  for  valuable  consideration,  who  shall 
not  have  express  notice  of  the  voidable  estate,  then  and  in  such  case 
the  voidable  estate  shall  not  be  confirmed  as  against  such  purchaser  and 
the  persons  claiming  under  him." 

The  argument  of  Mr.  MelUsh  is  that,  where  the  disposition  is  for  the 
benefit  of  a  purchaser  for  value,  tl^e  assurance,  which  must  be  enrolled 
within  six  calendar  months,  must  be  to  that  person  himself.  But  this 
is  neither  the  meaning  of  the  words  used,  nor  the  object  of  the  Legisla- 
ture. They  meant  that  when  there  is  to  be  a  disposition  of  the  lands, 
and  the  purchaser  has  paid  a  price  to  the  tenant  in  tail  to  break  the 
entail,  it  is  to  be  eood  unless  the  purchaser  had  express  notice  of  the 
voidable  estate.  I  do  not  feel  the  force  of  Mr.  MellisVs  argument  that 
^he  disentailing  deed  alone  does  not  give  notice  of  the  disposition  to 
those  who  inspect  it.  To  future  purchasers  that  notice  would  be  very 
material,  but  there  is  no  object  that  I  can  see  in  sayine  that  it  shall  or 
ahall  not  make  good  a  disposition  according  as  the  purchaser  had  notice 
of  the  former  estate,  or  a  valuable  consideration  had  been  given  by  the 
purchaser.    Then  sect.  41  does  not  seem  to  me  to  touch  the  matter.   Th€ 
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disposition  of  the  land  is  to  be  by  some  assurance,  and  it  is  sufficient  if 
enough  of  that  assurance  is  ^registered  to  give  effect  to  the  Act :  ruinoQ 
1.  e.  to  bar  those  claiming  under  the  estate  tail  the  owner  of  it  ^ 
disposes  of  the  lands  to  a  purchaser  for  value,  which  purchase  may  have 
its  effect  at  common  law  without  the  aid  of  the  statute. 

I  quite  agree  that  if  a  party  disentails  an  estate  and  then  keeps  or 
sells  it,  it  might  be  different — ^the  purchaser  for  value  must  be  a  party 
to  the  act  of  disentailing. 

The  plaintiff  in  the  present  case  has  therefore  no  legal  estate  under 
any  view  of  the  question. 

Mellor,  J. — The  statute  is  intended  to  substitute  a  more  simple  mode 
of  assurance  for  fines  and  recoveries,  and  also  to  limit  the  effect  of  the 
conveyance  which  is  to  be  the  substitute  for  them.  The  effect  of  the 
section  under  consideration  is  what  the  Lord  Chief  Justice  and  my 
brother  Blackburn  have  described,  that  this  enables  a  person  without 
fine  or  recovery,  but  by  single  conveyance,  either  to  enlarge  the  estate 
or  convey  it  in  trust  for  himself.  If  he  does  that  the  effect  is  the  same 
as  under  the  old  law.  But  if  a  disposition  is  made  to  a  purchaser  for 
value,  without  notice  of  any  assurance  made  previous  to  the  sale  of  the 
estate,  he  is  protected  by  the  proviso  in  sect.  38  against  the  effect  of  that 
assurance,  if,  as  my  brother  Blackburn  says,  he  is  purchaser  of  the  dis- 
position which  is  to  change  the  estate  tail  into  a  fee  simple.  This  may 
be  done  by  one  deed,  but  if  so  that  one  deed  imust,  by  sect.  41,  be  en- 
rolled within  six  calendar  months.  But  I  cannot  see  why  it  may  not  be 
done  by  two  or  more  deeds,  and  this  for  the  reason  eiven  by  Mr»  Lushj 
e,  g,y  to  enable  the  party  to  mortgage  or  make  a  settlement. 

*Shee,  J. — I  was  under  some  considerable  doubt  as  to  the  r^Yoi 
effect  of  the  word  ^*  disposition"  in  this  statute,  and  thought  it  ^ 
most  be  understood  to  mean  something  done  in  favour  of  some  other 
person  than  the  party  barring  the  entail.  But  now,  from  what  has  been 
said  by  the  other  members  of  the  Court,  from  the  argument  of  Mr. 
La»h^  and  what  he  brought  to  our  notice  relative  to  the  practice  before 
fines  and  recoveries  were  abolished,  I  agree  with  the  rest  of  the  Court. 

Judgment  for  the  defendant. 
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BEGULA  GENERALIS. 

TRINITY  TERM,  1864. 

It  tt  ordered^  that,  from  and  after  the  last  day  of  this  present  Trinity 
Term,  the  following  fees  may  be  taken  by  the  sheriffs,  nnder-sherifl^ 
deputy  sheriffs,  sheriffs'  agents,  bailiffs,  and  others,  the  officers  or  minis- 
ters of  sheriffs  in  England  and  Wales,  pursuant  to  the  statute  of  Ist 
Victoria,  c.  55,  intituled  '^  An  Act  for  better  regulating  the  fees  payable 
to  sheriffs  upon  the  execution  of  civil  process." 

£i.d. 
By  sheriff  for  attending  in  Court  on  the  trial  of  every  common 
jury  cause  or  issue,  &om  the  party  who  entered  the  same  for 

trial,  the  sum  of 0  10  6 

For  attending  in  Court  on  the  trial  of  every  cause  or  issue  tried 
by  a  special  jury  summoned  by  precept,  under  the  108th  sec- 
tion of  the  Common  Law  Procedure  Act,  1852,  from  the 
party  at  whose  instance  the  same  was  so  tried,  the  sum  of    •      110 

A.  E.  CocKBUBN  G.  Bramwell 

W.  Erle  W.  F.  Channell 

Fred.  Pollock  Colin  Blaceburk 

Samuel  Martin  J.  S.  Willbs 

Charles  Crompton       J.  B.  Byles. 


*722]  ♦MEMORANDUM. 

Saturday,  May  27.  Cockburn,  C.  J.,  said  that  he  had  received  a 
memorial  from  the  Serjeants  at  law  not  having  patents  of  precedence, 
praying  that  they  might  be  accommodated  with  seats  within  the  Bar 
during  Term ;  and,  looking  to  their  rank  and  position,  and  to  the  fact 
that  on  all  other  occasions  except  in  Term  they  were  so  accommodated 
in  this  Court,  and  that  in  some  other  Courts  they  were  so  at  all  times, 
the  Court  had  great  pleasure  in  acceding  to  the  application :  it  did  not 
affect  the  order  of  precedence. 


END  OF  TRINITT  TERM. 


TRINITY  VACATION,  27  TICT.   1864. 


CHAMBERS  v.  THE  MANCHESTER  AND  MILFORD  Railway 

Company.     June  22. 

[Reported,  ante,  p.  588.] 


MORGAN  V.  THE  YALE  OF  NEATH  Railway  Company.    Juljf  4. 

[Reported,  ante,  p.  570.] 


IN  THE  EXCHEQUER  CHAMBER. 

ASHPITEL,  Executor  of  JAMES  PETO,  v.  BRYAN.    June  14. 

Estoppd, — BiU  of  exchange, — Acceptor,-- Denial  of  endorsement — Account  stated* 

Declaration  by  the  exeeator  of  B.  upon  n  bill  of  ezebange  purporting  to  be  drawn  by  A.  and 
aeeepted  by  the  defendant,  and  endorsed  by  A.  to  B. ;  with  a  count  upon  accounta  itated. 
Plea,  that  A.  did  not  endorse  the  bill.  It  appeared  that  A^  who  was  possessed  of  goods, 
being  the  stock  in  trade  upon  his  premises,  died  intestate,  ana  indebted  to  the  defendsnt  and 
other  persons  ;  and  it  was  arranged  between  B.  and  the  defendant,  who  were  two  of  his  next 
•f  kin,  that  the  defendant  should  take  possession  of  the  goods  and  accept  a  bill  of  exchange 
for  their  value,  purporting  to  be  drawn  and  endorsed  by  A.  The  goods  were  accordingly 
delirered  to  the  defendant,  and  the  bill  declared  upon  was  drawn  and  endorsed  to  the  plain* 
tiff  by  procuration  in  the  name  of  A.,  and  accepted  by  the  defendant. 

1.  Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  the  defendant  could  not  be 
•Ilowed  to  set  up  as  «  defence  to  the  action  that  the  bill  was  not  endorsed  by  A. 

2.  SembU,  That  the  bill  was  CTidenoe  of  an  account  stated. 

*Thb  Court  below  having  discharged  a  rule  to  enter  a  verdict  r^noA 
for  the  defendant  upon  certain  terms  (see  3  B.  &  S.  474,  494),  '- 
in  pursuance  of  those  terms  the  defendant  appealed  from  the  decision 
of  the  Court  below,  and  all  the  pleadings,  except  the  pleas  denying  the 
endorsement  of  the  bill  and  the  accounts  stated  and  the  issues  raised 
thereon,  were  struck  out. 

Rochfort  Clarke^  for  the  defendant. — Collins,  who  was  clerk  of  John 
Peto,  deceased,  intending  to  act  as  his  representative,  sold  and  delivered 
his  goods  to  the  defendant  before  the  drawing  of  the  bill,  its  acceptance 
by  uie  defendant,  and  endorsement  to  James  Peto ;  and  the  defendant 
IB  liable  to  the  administrator  of  James  Peto  for  the  value  of  those  goods. 
The  Court  below  treated  James  Peto  as  in  possession  of  the  goods,  and 
considered  that  his  position  was  altered  by  the  giving  of  the  bill ;  but 
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the  jury  found  that  the  hill  was  eiTen  for  goods  of  John  Peto  belong- 
ing to  him,  and  for  no  other  consideration,  and  by  that  finding  negatived 
that  the  position  of  James  Peto  was  altered  by  the  giving  of  the  bill. 
The  jury  also  found  that  James  Peto  had  no  actual  control  or  possession 
of  the  goods,  though  he  affected  to  deal  with  them ;  and,  therefore, 
there  was  no  consideration  for  the  agreement  between  him  and  the 
defendant  that  the  bill  should  be  drawn  and  endorsed  in  the  name  of 
John  Peto.  Nor  did  James  Peto  ever  make  himself  executor  de  son 
tort.  Consequently  the  defendant  is  not  estopped  from  saying  that  the 
endorsement  was  not  the  endorsement  of  John  Peto :  Mountford  v.  Gib- 
son, 4  East  441.  .  In  Nelson  v.  Serle,  in  error,  4  M.  &  W.  795, — where, 
to  a  declaration  on  a  promissory  note  for  24Z.  made  by  the  defendant, 
*72^1  payable  twelve  months  after  date,  to  '^the  plaintiff,  the  defendant 

^  pleaded  that  J.  W.  before  and  at  his  death  was  indebted  to  the 
plaintiff  in  242.  for  goods  sold,  which  sum  was  due  to  the  plaintiff  at  the 
time  of  the  making  of  the  promissory  note ;  that  the  plaintiff,  after  the 
death  of  J.  W.,  applied  to  the  defendant  for  payment ;  whereupon,  in 
compliance  with  his  request,  the  defendant,  after  the  death  of  J.  W., 
for  and  in  respect  of  the  debt  so  remaining  due  to  the  plaintiff,  and  for 
no  other  consideration,  made  and  delivered  the  note  to  the  plaintiff,  and 
that  J.  W.  died  intestate,  and  that,  at  the  time  of  the  making  and 
delivery  of  the  note,  no  administration  had  been  granted  of  his  effects, 
nor  was  there  any  executor  of  his  estate,  nor  any  person  liable  for  the 
debt  so  remaining  due  to  the  plaintiff,  and  that  there  never  was  any 
consideration  for  the  note  except  as  aforesaid ;  it  was  held,  that  the  plea 
was  an  answer  to  the  declaration.  [Willbs,  J. — In  that  case,  there 
being  no  administrator  in  existence  at  the  time,  there  was  no  forbear- 
ance ;  if  there  had  been,  the  decision  would  have  been  otherwise.  If 
James  Peto  had  taken  out  administration  he  would,  in  equity,  have  been 
prevented  from  suing  during  the  sixty  days  for  which  the  bill  had  to 
run.  In  Gibson  v.  Minet,  1  H.  Bl.  549,  in  the  House  of  Lords,  it  was 
decided  that  if  a  bill  of  exchange  be  drawn  in  favour  of  a  fictitious 
person,  and  the  name  of  the  payee  be  endorsed  on  it  by  the  drawer, 
which  fictitious  endorsement  purports  to  be  to  the  drawer  himself  or  his 
order,  and  the  acceptor,  at  the  time  of  accepting  the  bill,  knew  those 
facts,  he  shall  not  take  advantage  of  his  own  wrong,  but  a  bon&  fide 
holder  may  recover  against  him.]  This  is  not  the  endorsement  of  a  fio- 
titious  person  as  in  Gibson  v,  Minet,  but  a  fictitious  bill,  and  therefore 
*7261  ^^'^ '  ^^^  ^^  '^that  case  there  was  judgment  for  the  plsintiflb, 

-*  who  were  endorsees,  on  the  fifth  count,  which  was  on  a  bill  pay- 
able to  the  bearer,  on  the  ground  that  they  were  bon&  fide  holders  for 
value  ignorant  of  the  facts.  (He  cited  per  Hotham  and  Perryn,  BB., 
pp.  586,  590.)  [WiLLES,  J. — In  the  minds  of  the  parties  to  the  trans- 
action this  bill  was  endorsed  by  John  Peto.]  It  was  not  a  bill  of 
exchange  or  negotiable  instrument  in  the  hands  of  James  Peto.  [Bram- 
WBLL,  B. — Suppose  A.  and  B.  for  value  agree  that  a  bill  shall  be  drawn 
and  endorsed  by  John  Smith,  and  a  bill  is  drawn  and  endorsed  accord- 
ingly, in  an  action  on  the  bill  the  drawing  and  endorsement  could  not 
be  traversed  by  either.]  That  fact,  if  stated  in  the  declaration  as  an^ 
estoppel,  might  entitle  the  plaintiff  to  succeed,  but  where  the  estoppel 
should  be  pleaded  on  the  record  and  is  not,  the  jury  ought  not  to  find 
oontrary  to  the  truth :   Yooght  v.  Winch,  2  B.  &  A.  662,  668,  per 


5  BBST  k  SMITH.    Q.  B.  rzS 

Abbott,  C.  Jm  Bowman  v.  Taylor,  2  A.  ft  E.  278  (E.  G.  L.  R.  vol.  29).' 
FWiLLES,  J. — In  the  latter  case  there  was  an  estoppel  by  deed.]     In 
Pickard  v.  Sears,  6  A.  &  E.  469,  474  (E.  C.  L.  R.  vol.  83),(a)  it  is  laid' 
down  as  the  mle  of  law  that  ^^  Where  one  by  his  words  or  conduct  wil- 
fally  causes  another  to  believe  the  existence  of  a  certain  state  of  things,' 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a  dif* 
ferent  state  of  things  as  existing  at  the  same  time;"  but  that  doctrine. 
does  not  apply  where  both  parties  knew  the  real  facts  of  the  transaction, 
and  there  was  no  deception.     [He  cited  Barlow  v.  Bishop,  8  Esp.  266,^ 
1  East  482 ;  Smith  v.  Marsack,  6  C.  B.  486,  502  (E.  C.  L.  R.  vol.  56) ; 
Pitt  V.  *Chapelow,  8  M.  &  W.  616 ;  Drayton  v.  Dale,  2  B.  &  C.  r-^^^oj 
298  (E.  C.  L.  R.  vol.  9) ;  Sanderson  v.  Collman,  4  M.  &  6r.  209  >-  '^'^ 
(E.  C.  L.  R.  vol.  48),  m  most  of  which  the  estoppel  was'pleaded.]     In* 
Swan  V.  The  North  British  Australasian  Company,  7  H.  &  N.  608, 
Martin,  B.,  said,  p.  625,  ^'  The  point  is  not  open  upon  these  pleadings : 
the  defendants  should  have  pleaded  the  estoppel;"  and  it  is  stated,  Id«^ 
Bote  ((2),  that  the  plaintiff's  counsel  then  consented  that  the  Court  should* 
decide  the  point  irrespective  of  the  pleadings.    [Pollock,  C.  B. — 
Estoppel  may  arise  without  any  mistake  or  misleading,  as  bv  matter  of 
recital  in  a  deed  executed  by  two  parties.     So  here,  for  the  purposes 
of  the  transaction  in  question,  the  parties  agreed  that  certain  facta 
should  be  admitted  to  be  facts  as  the  basis  on  which  they  would  contract, 
and  they  cannot  recede  from  that.     If  a  person  agrees,  for  the  purposes 
of  a  particular  arrangement,  that  a  house  shall  be  taken  to  be  a  certain 
value,  he  cannot  afterwards  dispute  that,  and  is  bound  by  it  unless 
there  has  been  fraud.]    In  the  case  of  a  recital  in  a  deed,  if  the  plea, 
takes  issue  on  the  recital  the  jury  must  find  according  to  the  fact. 
[Willed,  J. — Then  the  Court  would  give  judgment  non  obstante  vere-' 
dicto.     Channbll,  B. — The  acceptance  of  the  bill  is  a  promise  to  pay 
some  person,  dead  or  alive,  and  the  letters  promising  payment  of  the. 
amount  are  evidence  of  an  account  stated.]     There  was  no  debt  due 
from  the  defendant  to  James  Peto,  and  the  bill  was  without  consideration.' 

Haye9^  Serjt.  {J.  C.  Matheto  with  him),  for  the  plaintiff,  was  not. 
called  upon. 

Pollock,  C.  B. — The  answer  to  the  last  remark  of  Mr.  Rochfort 
Clarke  is  furnished  by  the  statement  in  '^the  case  that  after  the  r^^oQ 
death  of  John  Peto  the  defendant  agreed  to  the  proposal  of  ^  ^ 
James  Peto  that  he  should  take  the  stock  of  the  deceased  John  Peto,! 
and  that  the  defendant  used  the  goods  and  had  the  whole  benefit  of  them  ;* 
so  that  the  transaction  was  in  the  nature  of  a  sale  of  the  goods  in  ques-^ 
tion  from  James  Peto  to  the  defendant ;  therefore  there  was  a  valuable 
consideration  for  the  agreement  between  them ;  and  the  transaction  was* 
perfectly  fair  and  reasonable.  We  all  agree  with  the  Court  below  that 
there  may  arise  an  estoppel  by  agreement,  and  that  such  an  estoppel 
arises  here*  The  parties  agreed  that  the  transaction  should  have  this 
character,  viz.^  that  the  defendant  should  appear  to  have  bought  thsr 

foods  of  John  Peto,  and  that  therefore  the  bill  should  be  drawn  and  en« 
orsed  in  the  name  of  John  Peto,  and  it  was  afterwards  accepted  by  the 
defendant  on  the  basis  of  that  agreement.     The  defendant  having  ac^ 

-  (a)  See  this  rule  explained  by  Parke,  B.,  when  delirering  the  jadgment  of  the  Oonrtel 
Bsoheqner  in  Freeman  v.  Cooke,  2  Exch.  654. 
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oepted  the  bill  after  it  had  been  drawn  and  endorsed  in  that  name,  and 
having  promised  payment  of  it,  now  says  that  it  was  not  drawn  and  en- 
dorsed by  John  Peto ;  bnt  he  is  estopped  from  doing  so. 

As  to  the  point  suggested  by  my  brother  Ghannell  on  the  connt  on  the 
account  stated ;  the  bill  itself  not  being  objectionable  for  want  of  a  stamp 
is  admissible  as  evidence  of  an  account  stated ;  and  the  case  states  re- 
peated promises  of  the  plaintiff  to  pay  the  amount.  That  also  is  a  good 
ground  for  our  judgment  in  favour  of  the  plaintiff. 

Williams  and  Willes,  JJ.,  and  Bramwell  and  Channbll,  BB., 
concurred.  Judgment  aflSrmed. 

I 
•729]  •CLAPHAM  v.  LANGTON.    June  21. 

Marine  insurance, — Voyage  policy, — Seaworthiness, — Parol  evidence, 

Beolaration  on  a  poliey  of  ininnnoo  on  n  ihtp  enUed  The  KnUr  Bornntinik]r»  "  nt  and  from 
the  Tjne  to  OdoiM  or  nnoiher  port  in  the  BlMk  Sea,"  the  length,  breadth,  drnaght  and  ton- 
oage  whereof  were  fpeeifled  in  a  memorandnm  on  the  faee  of  the  polio j  at  the  time  of  making 
the  polioy.  Plea,  nnseaworthineai,  on  wbieh  iffiie  was  joined.  On  the  trial  it  appeared  that, 
before  the  ezeention  of  the  polioy,  the  plaintiff  wrote  letten  to  the  defendant  deeoribiog  the 
dimension!,  Ae.,  of  the  fhip,  and  atating  that  ihe  was  a  new  iron  iteamer,  and  took  no  cargo, 
bat  only  eoals  enough  for  her  nse  to  Gibraltar,  where  she  would  eoal  again.  The  dimeafioai 
of  the  ship  were  also  stated  in  a  memorandnm  on  the  policy.  The  ship  was  intended,  after 
neeomplishing  the  Toyage,  to  be  employed  in  river  navigation  only,  and  was,  as  to  her  hall, 
built  and  adapted  to  such  narigation  ezelnslTaly,  and  eonid  not  by  any  itrengtbening  sppli* 
anees  be  rendered  St  to  enoonnter  the  ordinary  perils  of  the  royage ;  but  before  oommenctng 
the  Toy  age  oertain  appliances  were  put  into  and  upon  her  hull  to  assist  her  in  encountering 
the  perils  of  the  Toyage.  The  Judge  directed  the  jury  that  if  the  plaintiff  bad,  before  the 
teecntion  of  the  policy,  bronght  to  the  knowledge  of  the  defendant  the  nature  and  description 
of  the  ressel,  and  the  more  than  ordinary  risk  that  sneh  a  ressel  would  necessarily  eneouater 
on  the  royage^  and  if  the  Tossel  at  the  time  of  eommenoing  the  Toyage  had  been  by  the 
•trmigthening  appliances  made  as  seaworthy  as  a  TOssel  of  such  a  nature  and  deseriptioa 
eonld  reasonably  be  made,  they  should  find  for  the  plaintiff.  The  jury  haTing  found  for  the 
plaintiff: 

1.  Held,  that  the  direction  was  right,  for  that  the  warranty  of  seaworthiness  was  limited  tft 
the  capacity  of  the  Teasel,  and  therefore  waa  satisfied. 

2.  Qmmr€,  whether  parol  oTidenoe  aa  to  the  oharaeter  of  the  Tesael  waa  admiaiible  to  qualify 
the  ordinary  warranty  of  seaworthiness. 

Bill  of  exceptions. 

The  declaration  stated  that  the  plaintiff  made  a  policy  of  assurance 
'Most  or  not  lost  at  and  from  the  Tyne  to  Odessa  or  another  port 
in  the  Black  Sea,"  upon  goods  and  merchandise,  and  also  upon  the  ship 
called  The  Kniar  Borantinsky,  **  the  length,  breadth,  draught,  and  ton- 
nage whereof  were  specified  in  a  memorandum  made  on  the  face  of  the 
said  policy  at  the  time  of  the  making  of  the  said  policy,"  for  the  sum 
of  18,000/. ;  the  consideration  for  the  assurance  being  at  the  rate  of  2/. 
5«.  per  cent.  It  then  averred  an  average  loss  or  damage  to  the  ship 
^-QA-i  above  8/.  per  cent,  by  perils  of  the  sea,  and  that  *the  ship  was 
J  disabled  from  prosecuting  her  voyage  without  being  repaired, 
and  by  reason  of  the  premises  the  assured  incurred  great  charges, 
whereby  the  defendant  was  liable  to  pay  the  rateable  proportion  there- 
of; and  all  things  bad  happened  to  entitle  the  assured  to  have  the  bene- 
fit of  the  assurance,  and  that  the  assured  sustained  a  general  average 
loss  of  52.  per  cent. :  yet  the  defendant  had  not  paid  the  same.    There 
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were  also  a  count  for  money  paid,  money  received,  and  on  aocoants 
stated. 

First  plea  to  the  first  count.  That  at  the  time  of  the  commencement 
of  the  voyage  from  the  Tyne  the  ship  was  not  seaworthy  for  the  voyage. 

Second  plea  to  the  first  count,  so  far  as  related  to  the  claim  in  respect 
of  the  average  loss  or  damal^e  alleged  to  be  above  61.  per  cent. ;  that  it 
was  under  82.  per  cent.,  and  was  not  general,  and  that  the  ship  was  not 
stranded,  and  that  the  total  average  loss,  other  than  general,  did  not 
amount  to  the  82.  per  cent. 

Third  plea  to  the  second  count.    Never  indebted. 

Issues  thereon. 

On  the  trial  before  Gockburn,  G.  J.,  at  the  Sittings  at  Guildhall  after 
Trinity  Term,  the  plaintifi"  gave  in  evidence,  that  before  the  making  and 
subscribing  of  the  policy  he  wrote  to  the  defendant  a  letter,  dated  the 
27th  June,  1859,  of  which  the  following  is  an  extract: — *' Please  hand 
the  quotation  for  covering  a  new  iron  steamer  hence  to  Odessa  or  another 
port  in  the  Black  Sea,  including  collision  clause.  She  is  of  the  follow- 
ing dimensions : — 200  feet  long,  80  feet  beam,  5^  feet  deep ;  engines  of 
100  horse  power  (with  paddles) ;  built  by  Messrs.  Robert  Stephenson  k 
Co.  She  will  have  two  masts,  with  fore  and  aft  sails  and  yard,  with  a 
square  sail.  Her  gross  register  tonnage  will  be  about  400  tons;  r«iTn| 
*will  have  a  British  crew  to  take  her  out ;  takes  no  cargo,  and  ^ 
only  coals  enough  for  ship's  use  to  Gibraltar,  where  she  will  coal  again ; 
value  18,0002. ;  steams  out."  On  July  1st  he  wrote  to  the  defendant 
stating  the  dimensions  more  exactly,  and  on  the  5th  July  he  wrote  again^ 
stating  that  it  might  be  put  in  the  policy  that  the  ship  was  warranted  to 
sail  before  the  Ist  of  August,  and  that  ne  wished  a  trial  trip  to  sea  for 
a  few  hours  before  that  time  to  be  covered,  and  that  it  should  be  put  in 
the  policy ;  that  she  was  of  the  following  dimensions : — *"*  Length,  200 
feet;  breadth,  82.85;  draught  of  water  about  8  feet;  tonnage  404 
tons :"  as  it  was  thought  that  the  policy  would  not  be  complete  without 
that  detailed  description.  On  the  6th  July  the  defendant  subscribed 
the  policy,  and  by  a  memorandum  in  the  margin,  on  the  face  of  it, 
which  was  made  at  the  time  of  the  making  of  the  policy,  and  formed  part 
thereof,  it  was  expressed  that  the  length  of  the  vessel  was  200  feet ;  her 
breadth,  82.85  feet ;  draught  about  3  feet ;  tonnage,  404,  and  that  she 
was  warranted  to  sail  for  Odessa  on  or  before  the  1st  August,  1859. 

The  plaintiff  further  gave  in  evidence  that  the  vessel  corresponded 
with  the  description  contained  in  the  policy  and  in  the  letters,  and  that 
she  was  intended  after  accomplishing  the  voyage  insured  to  be  used  in 
river  navigation  only,  and  was,  as  to  her  hull,  built  and  adapted  for  such 
river  navigation  exclusively,  and,  in  respect  of  the  hull,  could  not  by 
any  strengthening  appliances  to  it  be  rendered  fit  to  encounter  the  ordi- 
nary perils  of  the  voyage  insured.  That  the  descriptions  and  dimen- 
sions of  the  vessel  contained  in  the  policy  were  suflScient  to  convey  to 
the  knowledge  of  any  competent  person  acquainted  with  shipping  that 
the  ^vessel  was  not  built  for  ocean  navigation  and  was  not  an  t^itoa 
ordinary  sea-going  vessel.  ^ 

The  plaintiff  further  gave  in  evidence  that  before  the  commencing  of 
the  insured  voyage,  and  whilst  the  vessel  was  in  the  Tyne,  certain 
strengthening  appliances  were  put  into  and  upon  the  bull  of  the  vessel 
in  order  to  assist  her  in  encountering  the  periLs  of  the  voyage,  and  thoflip 
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appliances  were  reasonably  proper  and  saflScient  for  sach  purpose,  ac* 
cording  to  the  then  knowledge  and  practice  of  naval  architects,  and  that 
bj  means  thereof  the  vessel  was  rendered  as  seaworthy  for  the  voyage 
as  a  vessel  of  such  build,  construction  and  capacity  was  capable  of  being 
made.  That  the  vessel  commenced  the  voyage  on  the  29th  July,  1859, 
with  the  hull  so  strengthened,  but  that  nevertheless  she  was  not  then,  in 
respect  of  her  hull,  fit  to  encounter  the  ordinary  perils  of  the  voyage; 
and  that  after  leaving  the  Tyne,  and  in  the  course  of  the  voyage,  she 
suffered  certain  damages  from  perils  of  the  sea^  and  on  the  6th  August, 
1859,  put  into  the  port  of  Falmouth^  and  was  there  repaired  and  further 
strengthened. 

The  defendant  adduced  evidence  to  prove  that  the  strengthening  ap- 
pliances put  into  and  upon  the  hull  of  the  vessel,  in  order  to  assist  in 
encountering  the  perils  of  the  voyage,  were  not  reasonably  proper  or 
sufficient  for  such  purpose,  according  to  the  then  knowledge  and  practice 
of  naval  architects,  but  that  other  and  much  better  appliances  for  such 
purpose,  then  well  known  and  practised  by  naval  architects,  might  rea- ; 
sonably  have  been  put  upon  the  hull  before  the  commencing  of  the  voy- 
age, and  that  the  vessel  was  not,  by  means  of  the  appliances  put  into 
and  upon  the  hull,  rendered  as  seaworthy  for  the  voyage  as  a  vessel  of 
such  build,  construction  and  capacity  was  capable  of  being  made. 
*7^^1  *^^^  Lord  Chief  Justice  directed  the  jury,  with  respect  to  the 
J  £rst  issue,  that  if  in  their  opinion  the  plaintiff  had,  before  the 
execution  of  the  policy,  brought  to  the  knowledge  of  the  defendant  the 
nature  and  description  of  the  vessel  intended  to  be  insured,  and  the 
more  than  ordinary  risk  that  such  a  vessel  would  necessarily  encounter 
on  the  voyage  insured,  and  if  in  their  opinion  the  vessel  at  the  time  of 
commencing  the  insured  voyaee  had  been  and  was,  by  the  strengthening 
appliances  put  into  and  upon  her  hull,  made  as  seaworthy  for  the  insured 
voyage  as  a  vessel  of  such  a  nature  and  description  could  reasonably  be 
made,  they  should  find  a  verdict  for  the  plaintiff  on  that  issue. 

Whereupon  the  counsel  for  the  defendant  excepted  that  the  Lord. 
Chief  Justice  ought  to  have  directed  the  jury  that,  inasmuch  as  it  was 
proved  that  at  the  time  of  commencing  the  insured  voyage  the  vessel 
was  not,  in  respect  of  the  hull  thereof,  fit  to  encounter  the  ordinarv 
perils  of  the  insured  voyage,  they  ought  to  find  a  verdict  for  the  defend- 
ant on  that  issue. 

The  jury  found  a  verdict  for  the  plaintiff. 

The  case  was  argued,  June  14  and  15;   before  Pollock,  C.  B.,^ 
Williams  and  Willbs,  JJ.,  and  Bramwell  and  Ghannrll,  BB. 

Melliih  {Vernon  Lushington  with  him),  for  the  defendant. — The 
direction  of  the  Lord  Chief  Justice  was  in  accordance  with  the  decision 
in  Burges  v.  Wickham,  8  B.  &  S.  669  (E.  C.  L.  R.  vol.  118) ;  but  that 
decision  is  erroneous.  In  all  voyage  policies  there  is  an  implied  war- 
ranty of  seaworthiness :  1  Arnould  on  Insurance,  p.  689,  2d  ed.  The 
atatement  of  the  dimensions  of  the  vessel  in  the  memorandum  on  the 
t7341  P^^'^7  ^^^  ^^^  affect  the  warranty ;  '^nor  is  it  material  that  the 
-^  underwriter  was  informed  that  the  vessel  was  intended  for  river 
liiavigation.  It  is  not  necessary  to  communicate  to  the  underwriter  any 
information  which  tends  to  show  that  the  vessel  is  probably  unsea; 
Worthy :  Haywood  v.  Rodgers,  4  East  590,  69X,  per  Lord  EUenborough; 
Wt  is  the  underwriter  boi^nd  to  attend  to  the  oescription  of  the  vessel 


'       6  BEST  &  SMITH.    Q.  B.  ^  .'Tttfl 

in  the  policy ;  he  relies  upon  the  warranty.  [Pollock,  G.  B. — Suppose 
the  shipowner  says,  **  I  cannot  tell  whether  the  ship  is  seaworthy  or 
not ;  I  give  you  all  particulars  relating  to  her :  judge  for  yourself."  It 
would  certainly  be  more  simple  and  clear,  and  more  in  accordaDce  with 
the  accustomed  mode  of  doing  business,  to  put  in  the  few  words  ^'  sea- 
worthiness  not  warranted,"  but  that  does  not  decide  the  question.]  If 
the  warranty  varies  with  the  extent  of  the  communications  made  by  the 
shipdwner  to  the  underwriter,  the  decision  in  each  case  will  depend  on 
the  opinion  of  the  jury,  not  on  the  construction  of  the  written  instru- 
ment. The  warranty  might  be  that  the  vessel  was  as  seaworthy  as  it 
was  capable  of  being  made.  The  term  ''  seaworthy"  is  indeed  elastic, 
and  to  some  extent  has  reference  to  different  voyages,  and  in  some 
respects  to  different  vessels ;  but  a  vessel  not  fit  to  meet  the  ordinary 
perils  of  the  voyage  insured  at  the  time  of  sailing  on  it,  cannot  be  said 
to  be  seaworthy  in  any  sense  of  the  term.  The  general  definitions  of 
seaworthiness  do  not  extend  to  such  a  case  as  the  present.  [He  cited 
Dixon  V,  Sadler,  5  M.  &;  W.  405,  414, (a)  per  Parke,  B.,  delivering  the 
judgment  of  the  Court;  Biccard  v.  Shepherd,  14  Moo.  P.  C.  C.  471, 
493-4,  per  Lord  Wensleydale;  Bouillon  v.  Lupton,  15  G.  B.  N.  S.  113 
CE.  G.  L.  R.  vol.  109).  Pollock,  G.  B.— The  dictum  in- Dixon  v. 
badler  has  not  much  ^bearing  on  this  question,  because  that  r«i7Qc 
case  depended  on  the  warranty  of  seaworthiness  differing  at  differ-  ^ 
ent  parts  of  the  voyage.]  In  Knill  v.  Hooper,  2  H.  &  N.  277,  it  wa9 
held  that  there  was  an  implied  warranty  of  seaworthiness  in  a  voyage 
policy  of  insurance  on  salvage.  [Pollock,  G.  B. — The  rule  is,  that  m 
policies  of  insurance  a  warranty  of  seaworthiness  is  generally  to  be 
implied,  but  if  the  evidence  shows  that  it  is  not,  the  rule  ceases.  In 
Gibson  v.  Small,  4  H.  L.  Ga.  853,  Lord  Gampbell  said,  p.  418,  the 
term  ''  seaworthy"  means  *'  that  the  ship  is  in  a  condition,  in  all  respects, 
to  render  it  reasonably  safe  where  it  happens  to  be  at  any  particular 
time  referred  to,  whether  in  a  dock,  in  a  harbour,  in  a  river,  or  travers* 
ing  the  ocean."  Bramwbll,  B. — According  to  the  argument  for  the 
defendant  the  warranty  contradicts  what  the  policy  says  of  the  vessel. 
The  underwriter  says  a  vessel  of  certain  dimensions  cannot  be  sea- 
worthy, and  therefore  the  vessel  insured  is  not  what  in  the  policy  she  is 
described  to  be.]  There  is  not  necessarily  a  contradiction ;  a  man  may 
have  thought  she  was  seaworthy  though  he  is  mistaken.  Persons  of 
skill  in  the  construction  of  ships  may  know  that  a  vessel  of  certain 
specified  dimensions  is  not  seaworthy,  but  that  may  not  be  generally 
known,  or  at  any  rate  not  known  to  the  underwriter. 

F.  A.  B69anqu€t  {Bovill  with  him),  for  the  plaintiff,  was  not  called 
upon. 

Pollock,  G.  B. — We  all  agree  that  the  judgment  of  the  Gourt  below 
ehould  be  affirmed ;  but  our  reasons  are  not  at  present  the  same. 

Our.  adv.  vuU. 

Williams,  J.,  delivered  the  judgment  of  the  Gourt.     '^In  this  r^ygg 
case  the  judgment  of  the  Gourt  below  must  be  affirmed,  for  the  ^ 
reasons  given  in  the  opinions  of  all  the  members  of  the  Gourt,  in  Burges 
V.  Wickham,  8  B.  &  S.  669  (£.  G.  L.  R.  vol.  113),  as  to  the  meaning 
of  the  term  '^  seaworthiness." 
•    Upon  the  other  point,  which  was  controverted  by  Blackburn,  J.,  in 

^  •  ^  (a)  Affirmed  in  errori  BU.  AW.  806. 
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that  case,  viz.,  whether  parol  evidence  as  to  the  character  of  the  Teasel 
is  admissible  to  qualify  the  ordinary  warranty  of  seaworthiness  in  a 
policy,  we  express  no  opinion.  Judgment  affirmed. 


MORGAN  V.  The  VALE  OP  NEATH  Railway  Company. 

{Nov.  27,  1865.] 

Mouter  and  aervanl. — Negligence  of  fMow^ervant. — LiabilUy  of  maater, 

M.  wu  employed  bj  a  railway  CompaDj  af  their  lerTant  to  do  work  at  a  earpenter  to  tbe 
roof  of  an  engioe  shed  at  their  station  whilst  tbe  railway  trafBe  waa  being  earned  on  in  it  by 
their  serTants.  In  the  oonrie  of  thii  employment  be  waa  standing  npon  a  scaibid  whieb  was 
•reoted  near  to  one  of  the  turntables.  The  porters  of  tbe  Company  who  were  engaged  ia 
•hifting  a  looomotire  engine  allowed  it  to  project  so  far  beyond  the  turntable  that,  in  torniog 
it,  the  end  of  the  engine,  by  their  negligence,  struck  against  a  ladder  which  constituted  one 
of  the  supports  of  the  scaffold.  The  scaffold  gave  way  in  consequence,  and  tbe  plaintiff  wu 
thrown  off  and  injured.  In  an  action  by  M.  against  the  Company :  Held,  by  tbe  Bieb.  Ch., 
aiBrming  the  judgment  of  the  Court  below,  that  tbe  nature  of  M.'s  employment  wai  such  as 
to  make  him  and  the  servants  by  whose  negligence  he  suffered  senranta  in  a  common  em- 
ployment, within  the  rule  which  exempts  the  employer  from  responsibility  to  his  lerraai  for 
the  consequences  of  the  negligence  of  a  senrant  in  a  common  employment. 

Thb  plaintiff  appealed  from  the  decision  of  the  Court  below  discharg- 
ing a  rule  for  setting  aside  a  nonsuit.     See  ante,  p.  570. 

Macnamara  (6r.  B.  Hughes  with  him),  for  tbe  plaintiff. — First. 
Recent  cases  in  the  House  of  Lords  have  decided  that,  in  the  absence 
*7^71  ^^  personal  negligence  on  '^his  own  part,  a  master  is  not  respon- 
-■  sible  for  injuries  sustained  by  one  of  his  servants,  through  the 
negligence  of  a  fellow-servant  engaged  in  a  common  work  or  occupation. 
The  ground  of  this  exception  to  the  liability  of  the  master  is,  that  the 
'servant  undertakes  the  service  knowing  that  he  is  liable  to  injury  from 
the  negligence  of  those  who  are  engaged  with  him  in  the  common  work 
or  occupation  :  Bartonshill  Coal  Company,  appts.,  Reid,  respt.,  8  Macq. 
266,  276, 277,  284,  per  Lord  Cranworth,  C. ;  Bartonshill  Coal  Company, 
appts.,  McGuire,  respt.,  8  Macq.  800,  806,  807,  808,  per  Lord  Chelms- 
ford, C.  In  those  cases,  a  miner  in  the  employment  of  the  appellants 
was  killed  by  the  negligence  of  the  engineman  in  not  stopping  the  engine 
in  time,  whereby  the  cage  in  which  the  miner  was  ascending  the  shaft 
of  the  mine  was  carried  past  the  platform,  up  against  the  scaffolding. 
The  House  of  Lords,  reversing  the  decisions  of  the  Court  of  Session  in 
Scotland,  held  that  the  miner  and  engineman  were  engaged  in  a  common 
work :  the  ground  of  the  judgment  in  the  former  case  is  stated  by  Lord 
Cranworth,  C,  p.  295,  *^  In  the  present  case  there  appears  to  me  to  be 
no  doubt  but  that  Shearer,"  the  engineman,  **  and  the  miners  were  en- 
gaged in  a  common  work :"  and  in  the  latter  case,  Lord  Chelmsford,  C, 
p.  808,  says,  ^*It  appears  to  me  that  the  deceased  and  Shearer  were  en- 
gaged in  one  common  operation,  that  of  getting  coals  from  the  pit.  The 
miners  could  not  perform  their  part  unless  they  were  lowered  to  their 
work,  nor  could  the  end  of  their  common  labour  be  attained  unless  the 
«oal  which  they  got  was  raised  to  the  pit's  mouth ;  and  of  course,  at 
the  close  of  the  day's  work,  the  workmen  must  be  lifted  out  of  the 
*7881  *°''"^'*'  [^®  ^^  ^\t^  the  judgment  of  Lord  Brougham,  Id., 
^  p.  813.]    In  McNaughton  v.  The  Caledonian  Railway  Companyi 
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19  Court  of  SesB.  Ca.  271,  the  plaintiflTfl  husband,  while  employed  as  a 
joiner  or  earpenter  in  repairing  a  railway  carriage  on  a  siding,  was 
killed  by  an  engine  being  driven  suddenly  into  the  siding,  through  the 
negligence  of  the.defendant's  servants  who  were  in  charge  of  the  engine, 
and  who  arranged  the  switches,  and  the  defendants  were  held  liable  by 
the  Lord  Ordinary,  and  in  Bartonshill  Goal  Company,  appts.,  McGuire, 
respt.,  3  Macq.  300,  311,  Lord  Chelmsford,  C,  said  that  decision  might 
be  sustained  without  conflicting  with  the  English  authorities. 

Secondly.  The  plaintiff  was  not  engaged  in  a  common  work  or  occu- 
pation with  the  railway  porters  who  caused  the  accident.  They  were 
not  associated  together  for  a  common  object,  but  were  acting  independ- 
ently of  each  other ;  the  plaintiff  would  know  nothing  about  the  risks 
from  the  turntable,  or  the  duties  of  the  porters,  and  it  is  not  shown  that 
he  knew  that  it  was  going  to  be  used  on  the  occasion  when  the  accident 
happened.  Carpenters  in  the  employment  of  the  defendants  have 
nothing  to  do  with  attending  on  passengers  and  their  luggage,  or  the 
removal  or  coupling  of  carriages,  trucks,  or  engines  at  the  station. 
[ToLLOGK,  C.  B. — That  observation  would  apply  in  the  case  of  workmen 
employed  in  building  a  house.     Suppose  a  plumber  on  the  roof  negli- 

5ently  causes  injury  to  a  man  employed  in  passing  through  the  hall  7] 
'he  case  supposed  is  like  Wiggett  v.  Fox,  11  Ezch.  832.  Community  of 
irork  and  community  of  employment  are  distinct  matters.  [PiaoTT,  B. — 
Would  it  make  any  difference  if  the  plaintiff  had  been  engaged  in  mend- 
ing the  turntable  f]  No.  Priestley  v.  Fowler,  3  M.  &  W.  1,  *is  r«7QQ 
treated  by  Lord  Cranworth,  C,  in  The  Bartonshill  Coal  Com-  1- 
pany,  appts.,  Reid,  respt.,  3  Macq.  266,  284-5,  and  by  Lord  Chelms- 
ford, C,  in  Bartonshill  Coal  Company,  appts.,  McGuire,  respt.,  Id. 
800,  307,  as  an  instance  of  persons  employed  in  a  common  work,  and 
the  judgment,  3  M.  &  W.  7,  proceeded  to  some  extent  on  the  ground 
of  the  plaintiff  knowing  or  having  opportunity  of  knowing  that  the  van 
iras  overloaded.  Hutchinson  v.  The  York,  Newcastle  and  Berwick 
Kailway  Company,  5  Exch.  343,  and  Waller  v.  The  South  Eastern 
Hallway  Company,  2  H.  &  C.  102,  in  deference  to  which  Cockburn, 
C  J.,  concurred  in  discharging  the  rule  in  the  Court  below,  are  distin- 
guishable. [Pollock,  C.  B. — The  judgment  of  Cockburn,  C.  J.,  makes 
no  distinction  between  a  carpenter  sent  for  on  a  particular  occasion  and 
a  carpenter  in  the  regular  employment  of  the  Company.]  In  Hutchin- 
Bon  V.  The  York,  Newcastle  and  Berwick  Railway  Company,  5  Exch. 
848,  a  servant  of  the  Company  whose  duty  it  was  to  travel  by  their 
train,  probably  a  guard,  was  injured  by  the  negligence  of  those  driving 
the  train,  and  they  were  engaged  in  a  common  object — the  transit  oi 
the  train — as  also  were  the  guard  of  the  train  and  the  platelayer  ia 
Waller  v.  The  South  Eastern  Railway  Company,  2  H.  &  C.  102,  where 
the  criterion  given  by  Pollock,  C.  B.,  pp.  106,  109-110,  and  approved 
by  Bramwell,  B.,  p.  112,  is,  were  the  servants  at  the  time  of  the  acci- 
dent engaged  in  one  common  object  ?  [Bramwsll,  B. — But  does  not 
that  mean  a  common  immediate  employment?]  Yes.  In  Seitior  o. 
Ward,  1  £.  ft  £.  385  (E.  C.  L.  B.  vol.  102),  Lord  Campbell,  in  deliv- 
ering the  judgment  of  the  Court,  p«  391,  said  that  according  to  the 
authorities  collected  and  commented  upon  in  The  Bartonshill  Coal 
^Company,  appts.,  Reid,  respt.,  8  Maoq.  266,  ^^  the  action  would  r^rjAQ 
not  have  been  maintainable  if  the  deceased  had  come  to  his  death  ^ 
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purely  from  the  negligence  of  his  fellow-servants  employed  in  the  same 
work  with  him."  [He  also  cited  Waller  v.  The  South  Eastern  Railway 
Company,  2  H.  &;  C.  102,  per  Pollock,  C.  B.,  pp.  10-1-5,  and  Holmes 
V.  Clarke,  6  H.  4;  N.  349,(a)  per  Pollock,  C.  B.,  pp.  356-7.]  In  Searle 
V.  Lindsay,  11  C.  B.  N.  S.  429  (E.  C.  L.  R.  toI.  103),  the  third  engi- 
neer  of  a  steam  vessel  was  injured  in  consequence  of  the  negligence  of 
the  chief  engineer,  and  Keating,  J.,  said,  p.  440,  ^'It  is  also  not  un- 
worthy of  notice  that  the  plaintiff  himself  was  an  engineer,  and  knew 
the  danger  of  working  the  winch  in  its  imperfect  state."  Lovegrove  v. 
The  London,  Brighton  and  South  Coast  Railway  Company,  16  C.  B. 
N.  S.  669  (£.  C.  L.  R.  vol.  Ill),  was  a  case  similar  to  that  of  the  miner 
and  engineman  in  Bartonshill  Coal  Company,  appts.,  Reid,  respt.: 
Erie,  C.  J.,  there  said,  pp.  687-8,  it  was  clear  that  the  platelayer  whose 
negligence  caused  the  damage  ^*  was  a  fellow-workman  of  the  plaintiff, 
and  that  both  were  engaged  in  one  common  occupation."  The  decision 
of  the  Supreme  Judicial  Court  of  Massachusetts,  in  Farwell  v.  The 
Boston  and  Worcester  Railroad  Corporation,  4  Metcalf  49,  is  consistent 
with  the  contention  of  the  plaintiff  in  the  present  case,  though  the  judg- 
ment of  Shaw,  C.  J.,  p.  60,(5)  goes  farther  than  was  necessary  for  the 
decision.  But  the  tendency  of  some  of  the  judgments  in  the  American 
Courts  is  to  exempt  the  master  in  all  cases  from  responsibility  for  in- 
jury to  one  servant  by  another,  whereas  in  Scotland  the  tendency  of 
the  Courts  is  to  hold  the  master  liable  in  all  cases.  The  English  law 
steers  the  middle  course  between  the  two  extremes. 
j^'jAy]  *GHffard  (<7.  W.  Bowen  with  him),  for  the  defendants,  was  not 
-I  called  upon. 
Erlb,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court  below 
should  be  affirmed.  The  plaintiff  was  in  the  employment  of  the  railway 
Company,  to  do  carpenter's  work  required  by  them  on  the  line  of  rail- 
way, and  the  persons  who  caused  the  wrong  were  porters  in  the  employ- 
ment of  the  same  Company,  engaged  in  shifting  a  locomotive  engine  by 
means  of  a  turntable,  and  they  allowed  the  engine  to  project  so  far 
beyond  the  turntable  that  the  end  of  it  struck  against  and  displaced  a 
ladder  which  was  one  of  the  supports  of  the  scaffold  on  which  the  plain- 
tiff was  standing,  and  he  fell  from  it  to  the  ground  and  received  severe 
injuries.  The  plaintiff  and  the  porters  were  engaged  in  a  common  em- 
ployment and  doing  work  for  a  common  object,  viz.,  fitting  the  line  for 
traffic.  In  answer  to  the  illustration  put  by  my  brother  Pigott  in  the 
course  of  the  argument,  Mr.  Macnamara  admitted  that  it  would  make 
no  difference  if  the  plaintiff  had  been  employed  in  doing  carpenter's 
work  on  the  turntable.  The  principle  of  the  cases  which  have  estab- 
lished that  the  master  is  not  liable  to  his  servant  for  damage  caused  by 
a  fellow-workman,  is  put  very  clearly  by  Blackburn,  J.,  in  the  course  of 
his  judgment,  in  the  Court  below,  p.  580,  ''  There  are  many  cases  where 
the  immediate  object  on  which  the  one  servant  is  employed  is  very  dis- 
similar from  that  on  which  the  other  is  employed,  and  yet  the  risk  of 
injury  from  the  negligence  of  the  one  is  so  much  a  natural  and  necessary 
consequence  of  the  employment  which  the  other  accepts,  that  it  must  be 
included  in  the  risks  which  are  to  be  considered  in  his  wages.    I  think 

{a)  Afflrmed  on  appeal,  7  H.  A  K.  937 
(6)  Also  prinked  in  8  Macq.  816. 


»  BEST  k  SMITH.    Q.  B.  '  Ul 


that,  whenever  the  ^employment  is  such  as  necessarily  to  bring  r^ttAo 
the  person  accepting  it  into  contact  with  the  traffic  of  the  line  of  ^ 
a  railway,  risk  of  injury  from  the  carelessness  of  those  managing  that 
traffic  is  one  of  the  risks  necessarily  and  naturally  incident  to  such  an 

'  employment,  and  within  the  rule."  The  cases  are  exceedingly  numerous, 
and  have  been  clearly  examined  in  the  argument  of  Mr.  MacnamarOy 
and  I  should  not  make  the  rule  of  law  on  this  subject  clearer  by  further 
examining  any  of  them.     I  am  of  opinion  that  this  case  is  within  the 

'  above  principle. 

Pollock,  C.  B. — ^I  will  only  add  to  the  judgment  which  has  been  just 

'-  delivered,  that  by  a  decision  in  favour  of  the  plaintiff  we  should  open  a 
flood  of  litigation,  the  end  of  which  no  one  could  foresee.  If  a  carpenter 
in  the  employment  of  a  railway  Company  were  distinguished  from  a 

'  porter  in  their  employment  so  as  to  create  a  liability  of  the  Company, 
every  large  mercantile  or  manufacturing  establishment  would  be  split  up 

'  into  different  departments  of  labour.  But  in  truth  the  workmen  em- 
ployed  in  such  an  establishment  have  all  a  common  object,  viz.,  to 
further  the  business  of  the  establishment.  We  ought  not  to  be  too  nice 
in  defining  a  common  object  with  reference  to  the  rule  which  governs 
this  class  of  cases,  so  as  to  make  a  master  not  liable  unless  there  were  a 
common  immediate  object  in  which  the  servant  suffering  and  the  servant 
doing  the  wrong  were  engaged. 

WiLLES,  Byles  and  Keating,  JJ.,  and  Bramwbll,  Channell  and 
PIOOTT,  BB.,  concurred.  Judgment  affirmed. 


♦OHRBT  and  Wife  v.  The  RYDB  COMMISSIONERS.  r±TAQ 

July  4.  [^*8 

Public  Oommiiioneri,^7bvma  Improvement  Cflauges  Aet^  10  <i&  11  Vict,  c,  34, 8.  52.—- 

Fencing  Jootpaths. — Action, — Funds, 

a 

1.  The  Towns  Improvement  Claaras  Aet,  1847,  10  A  11  Viet  o.  34,  •.  62,  imposes  on  tbe 
Commissioners  ander  that  Act  an  obligation  to  place  fencee  on  the  footways  for  the  proteetioa 
of  foot  passengers. 

2,  Commissioners  acting  gratnitonsly  in  the  discharge  of  a  public  trust  are  responsible,  la 
go  action  for  injury  caused  by  a  breach  of  duty  on  their  part,  without  showing  affirmatiTclj 
that  they  are  possessed  of  funds,  or  the  means  of  raising  Ainds,  to  meet  any  damages  whioh 
may  be  recoTered  against  them. 

Thk  first  count  of  the  declaration  alleged  that  the  defendants  were 
the  Commissioners  for  the  time  being  duly  elected  and  acting  under  The 
Rjde  Improvement  Act,  1854 ;  and  the  footway  after  mentioned  was 
situate  within  the  limits  of  the  Act,  and  was  then  under  the  care,  man« 
agement  and  control  of  the  defendants  as  such  Commissioners  ;  and  the 
defendants  then  wrongfully  suffered  and  permitted  a  certain  footway  in 
and  being  part  of  a  public  highway  in  the  town  of  Ryde,  and  being 
above  the  highway,  on  the  side  of  which  footway  and  towards  the  high* 
way  a  fence  or  post,  or  other  like  projection,  was  needed  for  the  safety 
of  passengers  walking  or  passing  on  such  footway  to  be,  and  the  same 
footway  was  for  a  long  time  in  a  condition  dangerous  to  foot  passengers 
using  or  passing  along  the  footway,  to  wit,  by  reason  that  the  defendants 
had  lowered  a  certain  part  of  the  highway  below  the  level  of  the  foot* 
way,  and  had  wrongfully,  negligently  and  contrary  to  the  statute  omit- 
ted, neglected  and  refused  to  place,  and  did  not  place,  on  the  side  of  tbo 
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i^wAA-i  ^footway  any  fence  or  post  or  other  protection  Irhateyer,  and  did 
-I  not  after  daylight  had  ceased  put  any  sufficient  or  proper  light  to 
warn  persons  lawfully  passing  in  or  along  the  footway  after  daylight 
had  ceased  of  the  dangerous  and  unprotected  state  thereof ;  whereby 
Mary  Ohrby,  then  beinff  the  wife  of  the  plaintiff,  while  lawfully  using 
the  footway  after  daylight  had  ceased,  and  without  any  default  on  her 
part,  slipped  and  fell  from  and  off  the  footway,  to  wit,  into  the  highway 
below  and  thereby  broke  her  leg,  and  suffered  great  pain,  and  became 
and  was  sick  for  a  long  time,  and  was  permanently  injured  and  lamed 
and  rendered  incapable  of  walking. 

The  second  count  set  out  various  forms  of  special  damage  to  the  male 
plaintiff  by  reason  of  the  premises  in  the  first  count. 

Demurrer  to  both  counts,  and  joinder  in  demurrer. 

The  case  was  argued,  in  Easter  Term,  on  the  26th  April ;  before  Cocs- 
BURN,  G.  J.,  Blackburn,  Mellor  and  Shbb,  JJ. 

Pinder  {Ledgard)  with  him,  in  support  of  the  demurrer. — ^First.  The 
declaration  discloses  no  legal  duty  in  the  defendants  to  fence  the  foot- 
way.   It  is  framed  on  The  Kyde  Improvement  Act,  1854, 17  &  18  Vict 
c.  Ixxxiii.,  sect.  48  of  which  enacts : — '^  ^  The  Lands  Glauses  Gonsolida- 
tion  Act,  1845,'  '  The  Markets  and  Fairs  Glauses  Act,  1847,'  and  '  The 
Towns  Improvement  Glauses  Act,  1847,'  except  sect.  6  of  such  last- 
mentioned  Act  with  respect  to  the  appointment  of  an  inspector,  and  so 
much  of  sects.  7  and  12  as  relate  to  the  approval  by  one  of  Her  Majesty's 
principal  Secretaries  of  State  of  the  appointment,  salary,  or  removal  of 
*74^1  ^"7  officer,  and  except  the  proviso  to  '^sect.  167  of  the  last-men- 
^  tioned  Act  as  to  the  proportion  of  rate  on  arable  and  pasture 
land,  meadow  ground,  woodlands,  market  gardens,  and  nursery  grounds, 
and  except  so  much  of  sect.  63  of  such  last-mentioned  Act  as  relates  to 
the  width  of  new  streets,  not  being  carriage  roads,  and  so  much  of  sect 
121  as  relates  to  the  approval  by  the  Gommissioners  of  Her  Majesty's 
Woods  and  Forests,  land  revenues,  works,  and  buildings,  and  as  relates 
to  the  local  inquiry  therein  directed  to  be  made,  and  ^  The  Towns  Police 
Clauses  Act,  1847,'  except  so  much  of  the  last-mentioned  Act  as  relates 
to  the  appointment  of  constables,  and  except  so  much  of  the  said  several 
Acts  as  may  be  varied  by  this  Act,  shall  be  incorporated  with  and  form 
part  of  this  Act ;  and  the  first-mentioned  Act  shall  be  construed  as  if 
the  expression  ^  Commissioners'  had  been  contained  in  that  Act,  instead 
of  the  expression  '  promoters  of  the  undertaking :'    Provided,  always, 
that,  except  as  herein  expressly  provided,  nothing  in  '  The  Lands  Clauses 
Consolidation  Act,  1845,'  contained  shall  authorize  or  empower  the  Com- 
missioners to  purchase  or  take  lands  otherwise  than  by  agreement." 
And  by  sect.  44 : — "  Notwithstanding  anything  in  *  The  Towns  Im- 
provement Clauses  Act,  1847,'  contained,  it  shall  be  lawful  for  the 
owner  of  any  land  through  which  any  public  sewer  to  be  hereafter  con- 
structed may  pass  to  erect  any  building,  not  being  a  dwelling-house,  on 
or  over  such  sewer,  so  that  such  erection  does  not  in  any  manner 
obstruct  or   interfere   with   such   sewer."     The   Towns  Improvement 
Clauses  Act,  1847,  10  &  11  Vict.  c.  84,  thus  embodied,  enacts  in  its 
49th  section,  that  the  Commissioners^^  shall  be  deemed  guilty  of  a  mis- 
demeanour for  refusing  or  neglecting  to  repair  any  public  highway  within 
♦TilfiT   ^^^  *limit8  of  the  special  Act,  &c. ;"  and  in  Hartnall  r.  The 
'*"J  Ryde  Commissioners,  4  B.  &  S.  861  (E.  C.  L.  R.  vol.  116),  the 
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defendants  here,  it  was  held  that  the  Commissioners  were  liable  under 
that  section  for  not  repairing  a  footway.  But  the  declaration  in  the 
present  case  is  founded  on  the  62d  section,  which  enacts : — *'  The  Com- 
missioners shall  from  time  to  time  place  such  fences  and  posts  on  the 
Bide  of  the  footways  of  the  streets  under  their  management  as  may  be 
needed  for  the  protection  of  passengers  on  such  footways,  and  they  may 
place  posts  in  the  carriage-ways  of  such  streets,  so  as  to  make  the  crossing 
thereof  less  dangerous  for  foot  passengers ;  and  they  shall  from  time  to 
time  repair  any  such  fences  or  posts,  or  remove  the  same,  or  any  obstruo- 
tions  to  any  such  carriage-way  or  footway,  as  they  think  fit."  This 
section  is  very  differently  worded  from  the  former,  for  it  vests  a  dis- 
cretionary power  in  the  Commissioners ;  and  if  so,  Metcalf  v.  Hethering- 
ton,  11  £xch.  257,  in  error,  5  H.  &  N.  719,  is  an  authority  in  their 
favour.  [Mellor,  J.,  observed  that  that  case  has  been  much  shaken* 
Blackburn,  J.,  referred  to  Gibbs  v.  The  Trustees  of  the  Liverpool 
Docks,  3  H.  &  N.  164,  and  Cockburn,  C.  J.,  to  Holliday  v.  The  Vestry 
of  St*  Leonard's  Shoreditch,  11  C.  B.  N.  S.  192  (E.  C.  L.  R.  vol.  108).] 
The  statute  has  empowered  the  Commissioners  to  do  many  things  which 
would  be  actionable  in  any  one  else ;  e.  g,  sect.  51  enables  them  to  cause 
streets  to  be  paved,  Ac,  *and  the  ground  or  soil  thereof  to  be  raised, 
lowered,  or  altered,  &c.  [Blackburn,  J. — Yes.  But  it  does  not  say 
that  they  are  not  bound  to  guard  against  those  things  being  a  nuisance 
to  foot  passengers.]    [He  referred  to  sect.  66  of  the  local  Act.] 

Secondly.    The  declaration  should  have  shown  that  the  *Com-  ri^frAj 
missioners  had  funds  at  their  disposal  suflBcient  to  enable  them  ^ 
to  erect  these  fences.     It  never  could  have  been  the  intention  of  the 
Legislature  that  they  should  do  it  out  of  their  own  pockets. 

Ktngdan,  contri. — First.  The  defendants  are  liable  both  at  common 
law  and  under  stat.  10  &  11  Yict.  c.  84.  With  respect  to  the  former, 
the  rule  is,  that  when  a  public  body  are  required  by  statute  to  do  a  par- 
ticular thing  which  must  be  a  nuisance  they  are  protected ;  but  where 
the  statute  intrusts  them  with  the  performance  of  public  duties,  and  they 
perform  them  in  a  negligent  manner,  from  which  damage  ensues,  they 
are  liable  to  be  sued:  Whitehouse  v.  Fellowes,  10  C.  B.  N.  S.  765  (K 
C.  L.  R.  vol.  100) ;  Clothier  v.  Webster,  12  Id.  790.  They  are  also 
liable  under  the  latter.  The  management  of  streets  is  completely  vested 
in  the  Commissioners  by  ss.  47,  48,  49 ;  and  s.  52,  while  it  leaves  in  their 
discretion  whether  they  will  put  posts  or  fences,  renders  it  imperative 
on  them  to  keep  such  in  repair  if  they  do  put  them.  And  were  this 
even  otherwise,  the  word  ''  may"  in  an  Act  of  Parliament  is  construed 
to  mean  **  shall"  when  the  Act  is  for  the  protection  of  the  public. 

Second.  As  to  the  objection  that  the  declaration  ought  to  have  alleged 
that  the  Commissioners  had  funds :  the  ease  already  referred  to  of  Hart- 
nail  V.  The  Ryde  Commissioners,  4  B.  &  S.  361  (E.  C.  L.  R.  vol.  116), 
is  an  authority  against  the  defendants.  [Cockburn,  C.  J. — In  Duncan 
V.  Findlater,  6  CI.  &  F.  894,  Lord  Cottenham,  C,  says,  p.  907,  ''  It  is 
impossible  to  suppose  that  the  framers  of  this  statute"  (1  &  2  W.  4,  c 
43,  The  General  Turnpike  Act  for  Scotland),  *^  contemplated  r*«7^o 
*that  any  part  of  this  fund  would  be  appropriated  for  the  purpose  ■- 
of  affording  compensation  for  any  act  of  the  persons  who  might  be  em* 
ployed  under  the  authority  of  the  trustees.  If  the  thing  done  is  within 
ihe  statute,  it  is  clear  that  no  compensation  can  be  afforded  for  any 
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'damage  sustained  thereby,  except  so  far  as  tbe  statute  itself  has  provided 
It ;  and  this  is  clear  on  the  legal  presumption  that  the  act  creating  the 
damage  being  within  the  statute  must  be  a  lawful  act.  On  the  other 
hand,  if  the  thing  done  is  not  within  the  statute,  either  from  the  party 
doing  it  having  exceeded  the  powers  conferred  on  him  by  the  statute,  or 
from  the  manner  in  which  he  has  thought  fit  to  perform  the  work,  why 
Bhould  the  public  fund  be  liable  to  make  good  his  private  error  or  mis- 
conduct ?"j  The  mode  in  which  the  funds  which  the  Commissioners  are 
entitled  to  raise  under  the  local  Act  are  to  be  disposed  of  is  provided  for 
by  sect.  115.  [Cockburn,  C.  J. — This  is  not  one  of  them.]  Sect.  117 
enables  the  Commissioners  to  make  a  rate  for  general  purposes.  [Sheb,  J. 
— Sect.  97  comes  very  near: — '*The  Commissioners  shall  at  all  times 
for  ever  hereafter  pay  and  make  good  to  the  owners  and  occupiers  of 
any  buildings,  lands,  or  grounds,  and  to  all  other  persons,  all  loss,  costs, 
charges,  sums  of  money,  damages,  and  expenses  whatsoever,  and  all 
injury,  of  what  nature  or  kind  soever,  as  well  immediate  as  consequential, 
which  such  owners  or  occupiers  or  such  other  persons  may  sustain,  pay, 
expend,  or  be  put  unto,  or  be  subject  or  liable  to  sustain,  pay,  expend, 
or  be  put  unto,  by  reason  or  in  consequence  of  the  bursting,  leaking, 
failure,  or  insufficiency  of  any  reservoir,  embankment,  watercourse, 
aqueduct,  pipes,  or  other  works,  now  or  hereafter  to  be  constructed 
*7491  *^  ^^^  Commissioners  under  the  authority  of  this  Act.*']  The 
^  plaintiff  is  entitled  to  judgment  on  this  record,  although  ther^ 
may  be  no  means  under  it  of  recovering  the  damages. 

PindeTy  in  reply.— First.  Sect.  107  of  stat.  10  &  11  Vict.  c.  34, 
enacts  : — *^  Nothing  in  this  Act  contained  shall  be  construed  to  render 
lawful  any  act  or  omission  on  the  part  of  any  person  which  is,  or  bat 
for  this  Act  would  be,  deemed  to  be  a  nuisance  at  common  law,  nor  to 
exempt  any  person  guilty  of  nuisance  at  common  law  from  prosecution 
or  action  in  respect  thereof,  according  to  the  forms  of  proceeding  at 
common  law,  nor  from  the  consequences  upon  being  convicted  thereof.*' 
By  the  interpretation  clause,  sect.  3,  '^  The  word  '  person'  shall  include 
a  corporation,  whether  aggregate  or  sole."  [He  mentioned  Brine  v. 
The  Great  Western  Railway  Company,  2  B.  &  S.  420  (E.  C.  L.  R.  vol. 
110).] 

Secondly.  Hartnall  v.  The  Ryde  Commissioners,  4  B.  &  S.  361  (E. 
C.  L.  R.  vol.  116),  is  inapplicable,  because  there  thb  trustees  had  no  dis- 
cretionary power  vested  in  them.  If  the  Legislature  had  intended  that 
such  actions  as  this  might  be  brought,  and  in  the  event  of  the  plaintiff 
obtaining  judgment,  further  proceedings  should  be  resorted  to  to  recover 
the  damages,  they  would  have  provided  machinery  for  that  purpose  by 
scire  facias  or  otherwise.  Cur.  adv.  vulU 

The  judgment  of  the  Court  was  now  delivered  by 

Mellor,  J. — In  this  case  it  was  contended  on  the  argument  of  the 
*7^01  ^^"^^^^^^  ^^^^  ^^^  declaration  did  not  ^disclose  a  good  cause  of 
-'  action  against  the  defendants,  the  Ryde  Commissioners,  on  the 
grounds ;  in  the  first  place,  that  by  the  52d  section  of  the  10  &  11  Vict. 
c.  84  (incorporated  into  the  Ryde  local  Act)  an  absolute  discretion  was 
vested  in  the  Commissioners  as  to  the  fencing  of  the  footways  under  their 
government ;  and  in  the  second  place,  that  the  defendants  being  Com* 
misstoners  acting  gratuitously  in  the  discharge  of  a  public  trust,  could 
not  be  responsibla  in  an  action  without  showing  affirmatively  that  thc|y 
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were  possessed  of  funds,  or  the  means  of  raising  fands,  to  meet  any 
damages  irhich  might  be  recovered  against  them. 

We  think  that  neither  of  these  objections  ought  to  prevail.  The 
Commissioners  are  not,  in  our  opinion,  invested  with  an  absolute  discre- 
tion as  to  whether  they  will  place  fences  by  the  footways  for  the  proteo* 
tion  of  foot  passengers,  but  that  it  is  their  duty  to  do  so.  And  if  that 
be  the  true  construction  of  the  section,  the  record  discloses  a  case  ot 
actual  negligence  and  breach  of  duty  on  the  part  of  the  defendants 
themselves,  and  we  think  that  under  such  circumstances  we  are  bound 
by  the  decision  of  this  Court  in  Hartnall  v.  The  Ryde  Commissionerp, 
4  B.  &  S.  861  (E.  C.  L.  R.  vol.  116),  upon  the  construction  of  another 
section  of  this  very  statute,  but  which  is  exactly  in  point  as  to  this 
objection.  If  that  authority  is  to  be  questioned  it  must  be  in,  a  Court 
of  error,  as  we  are  bound  by.it  and  by  the  other  authorities  which  were 
referred  to  on  the  argument. 

There  must  therefore  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs.(a) 

^*'r   .  \     •  (a)  6«e  Coo  9.  WifOi  ante,  p«  440. 


♦IN  THE  EXCHEQUER  CHAMBER.        ^Ul 

LYON  and  Wife  v.  KNOWLES.    June  14. 

,  Dramatic  Literary  property, — 3  d:  4  W,  4,  c.  15. — 5  <fe  6  Vict.  e.  45.-6  dt  7  Vict. 

c,  68. — Partnership, 

K,,  the  lieensed  proprietor  of  a  theatre,  under  stat  6  A  7  Viet  o.  68,  entered  into  an 
arrangement  with  D.  whereby  D.  had  the  nee  of  the  theatre  for  dramatio  entertaioments, 
D.  provided  the  company,  had  the  selection  of  the  pieeee  to  be  represented,  together  with  the 
Uttre  management  of  their  representation,  and  exelnsive  control  orer  the  persons  employed 
in  the  theatre.  K.,  on  his  part,  paid  for  printing  and  adTortising,  fnmished  the  lighting; 
<loor-keepers,  scene-shifters  and  snpemumeraries,  and  hired  the  band,  music  being  a  necessary 
part  of  the  performance.  The  money  taken  at  the  door  was  taken  by  senrants  of  K.,  who 
retuned  one-half  of  the  grott  receipts  as  his  remuneration  for  the  use  of  the  theatre,  and 
fianded  the  other  half  to  D.  Among  the  pieces  represented  were  two  which  L.  bad  the  sole 
liberty  of  representing  or  causing  to  be  represented,  Ac,  as  assignee  of  the  author,  under  thf 
])ramatic  Literary  Property  AcU,  3  A  4  W.  4,  c.  15,  and  6  A  6  Vict.  o.  46.  Held,  affirming 
the  judgment  of  the  Queen's  Benih,  that  no  action  under  those  statutes  was  maintainable  by 
X.  against  K.,  as  the  above  facts  did  not  show  that  those  pieces  had  been  represented,  Ao.^ 
By  him,  or  that  there  was  a  partnership  between  D.  and  him  so  as  to  render  him  liable  for  the 

Tepresentation,  Ac,  of  them  by  D. 

» 

The  plaintiff  having  appealed  against  the  judgtnent  in  this  case  (see 
the  report,  vol.  8,  p.  556),  the  appeal  was  now  beard  before  Pollock^ 
,CL  B.,  Williams  and  Willes,  JJ.,  and  Bramwkll  and  Channell,  BB. 

Hawkins^  for  the  plaintiff,  argued  that  the  only  question  was  whether 
there  was  evidence  on  which  the  jury  might  have  found  that  the  defend- 
ant represented,  or  caused  to  be  represented,  the  dramatic  piece  in  ques^ 
tion.  [He  cited  Lacy  v.  Rhys,  4  B.  &  8.  873  (E.  C.  L.  E.  vol.  116), 
>nd  Marsh  v.  Conquest,  17  C.  B.  N.  S.  418  (E.  C.  L.  R.  vol 
112).  Williams,  J. — The  difference  between  Marsh  v.  Conquest, 
^and  the  present  case  is,  that  there  the  actors  were  *the  ao-  r*n^a 
tors  of  the  defendant,  who  let  them  out  for  the  night;  here  ^  / 
they  were  provided  hy  Dillon.]    The  defendant  here  had  more  contro| 
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over  the  representation.  His  servants  took  the  money  at  the  door.  Rqs* 
sell  V.  Briant,  8  C.  B.  836  (E.  C.  L.  R.  vol.  65),  which  was  relied  on  in 
the  Coart  below,  is  distinguishable  ia  this,  that  there  the  defendant  only 
permitted  the  representation,  here  he  superintended  it ;  there  the  plain* 
tiff  paid  a  fixed  rent  for  the  room,  here  he  and  the  defendant  divided  the 
profits. 

Milward^  for  the  defendant,  was  not  called  on. 

The  Court  said  the  question  was  rather  one  of  fact  than  of  law. 
But  so  far  as  any  question  of  law  was  involved  they  thought  the  defend- 
ant  not  liable.  He  took  no  part  in  the  matter,  and  there  was  no  evi- 
dence to  show  whether  he  did  or  did  not  know  what  particular  pieces 
were  represented.  The  judgment  of  the  Court  below  must  therefore  be 
affirmed.  Judgment  affirmed. 


*7S8]         ♦IN  THE  EXCHEQUER  CHAMBER. 

HOPKINS,  Creditors'  Assignee  of  the  Estate  of  the   Rev.  A.  W. 
GREGORY,  a  Bankrupt,  v.  CLARKE.    June  16. 

EeeUsiaHieal  benefice, — Sequesiraium. — Bankruptcy. — Bankrupt  Lena  (hnsoUdatum 
Act,  1849,  12  £  13  Vict.  c.  106,  a.  1^,-^Bankruptcy  Act,  1861,  2i  d:  2b  VicLc 
134,  s.  135. 

On  the  30th  October,  1862,  a  leqaeftimri  faciM,  at  the  initanee  of  the  defendant,  a  jvdf- 
nent-ereditor  of  Q.,  iscued  to  the  Biihop  of  W.,  and  on  the  Slit,  at  9.38  a.  m.,  was  lodgad  at 
the  office  of  the  Bishop*!  Registrar.  On  the  1st  NoTomber  a  sequestration  isined,  which  wsi 
published  on  the  2d.  On  the  3lBt  October,  G.  petitioned  for  acyndieation  of  beoknipte/ 
against  himself,  and  his  petition  was  filed  on  the  same  day  at  12.25  p.  m. ;  on  the  17th  Norem- 
ber  the  plaintiff  was  appointed  creditors'  assignee,  and  on  the  9th  January,  1883,  applied  fcr 
a  sequestration,  which  issued  on  the  10th,  and  was  published  on  the  18th.  Held,  affirmiJif 
the  Judgment  of  the  Queen's  Bench, 

1.  That  the  profits  of  the  benefice  did  not  pass  to  the  plaintiff  under  The  Bankmpiey  Aety 
1861,  24  A  25  Vict  o.  134,  until  he  had  obtained  a  sequestration. 

2.  That  the  defendant  was  not  a  **  creditor  having  security  for  his  debt"  within  teet.  1S4 
of  The  Bankrupt  Law  ConsolideUon  Act,  1849,  12  A  13  Vict  o.  108,  which  diaentitlei  luch  • 
ereditor  from  receiving  more  than  a  rateable  part  of  his  debt 

3.  And  therefore  that  the  defendant  was  entitled  to  the  profits  of  the  benefice  as  agalnit 
the  plaintift 

Thb  plaintiff  having  brought  error  on  the  judgment  in  this  case  (re- 
ported below,  vol.  4,  p.  886),  it  was  now  heard  before  Erle,  C.  J.,  Pol- 
lock, C.  B.,  Williams  and  Willes,  JJ.,  and  Bramwell,  Chankbu 
and  PiaoTT,  BB. 

Mellith  ( WiUs  with  him),  for  the  plaintiff,  repeated  the  arguments 
used  by  him  in  the  Court  below. 

Lush  (Field  with  him),  control,  was  not  called  on. 
•7*14.1  *Erle,  C.  J. — The  judgment  of  the  Court  below  must  be 
•  J  affirmed.  I  do  not  think  that  sect.  185  of  The  Bankruptcy  Act, 
1861,  24  &  25  Vict.  c.  184,  applies  here  in  the  manner  contended  for 
by  the  plaintiff.  The  assignees  of  a  beneficed  clergyman  who  becomes 
bankrupt  have  an  option,  if  they  choose,  to  take  the  profits  of  a  bene^ 
fice  by  way  of  sequestration,  but  the  benefice  does  not  thereby  pass  to 
them ;  for  that  purpose  they  must  resort  to  the  mode  pointed  out  by 
which  they  can  acquire  ecclesiastical  property.  The  reasons  which  have 
prevailed  with  the  Legislature,  in  enacting  by  stat.  1  &  2  Vict.  c.  11(^ 
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8.  55,  that  the  assignees  of  an  insolvent  shall  not  become  entitled  to  the 
profits  of  a  benefice  except  by  sequestration  apply  here,  and  there  is 
nothing  to  lead  my  mind  to  believe  that  the  Legislature  had  a  diiferent 
intention  in  the  two  statutes. 

Another  question  has  been  raised  in  this  case,  namely,  whether  sect. 
184  of  the  Bankrupt  Law  Consolidation  Act,  1849, 12  ft  18  Vict.  c.  106, 
applies  BO  as  to  enable  the  bankruptcy  of  one  party  to  override  the  in- 
choate execution  of  a  creditor  proceeding  towards  sequestration,  even  if 
the  sequestration  of  the  assignee  of  the  bankrupt  had  not  been  com* 
pletely  published.  I  think  that  section  has  no  application  to  the  profits 
of  a  benefice,  for  the  reasons  given  by  the  Lord  Chief  Justice  in  the 
Court  below,  and  also  that  the  term  *^  execution"  does  not  apply  to  a 
creditor  who  issues  a  sequ^tration.  The  creditor  who  issues  an  ordi- 
nary writ  of  execution  can  only  make  it  available  against  a  bankrupt 
by  seizure  and  sale  before  the  bankruptcy.  A  creditor  issuing  a  sequeih 
tration  by  which  the  profits  of  the  benefice  after  the  charges  thereon 
are  satisfied  will  be  secured  to  him  *when  ascertained,  is  in  a  r«Yer 
very  different  position  from  one  who  has  proceeded  by  seizure  '- 
and  sale  under  a  fieri  facias.  Here  also,  for  the  reasons  assigned  below, 
I  think  that  the  creditor's  sequestration  is  not  defeated  by  the  bank- 
ruptcy. 

The  rest  of  the  Court  concurring,  Judgment  affirmed. 


MEMORANDA. 

William  Shee^  Esq.,  one  of  the  Justices  of  this  Court,  received  the 
honour  of  Knighthood. 

John  Lecj  Esq.,  LL.D.,  and  John  Bridge  AapindU^  Esq.,  of  the 
Middle  Temple,  were  appointed  of  Her  Majesty's  Counsel. 


EHO  07  iBnrnr  yacatiok. 


CASES 


AB6UED  AND  DETERMINED 


THE  QUEEN'S  BENCH, 


3Mi(lfaelmas  (Knra, 


XXVin.  YIGTOBIA.    1864. 


•— ^ 


••iB^ 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were 

COCKBURN,  C.  J., 

Crompton,  J., 


Mellor,  J., 
Shsb,  J. 


•  TURNER  and  Another,  Appellants,  HER  MAJESTY'S  POST- 
MASTER-GENERAL,  Respondent.    Nov.  16. 

JurUdietion  of  Justices. — Summary  conviction. — Illegal  custody, — Information  and 

summons. — 24  <fe  25  Vict.  c.  97. —  Waiver , 

The  appelUnU  were  apprehended  and  brought  before  a  maglstrafce  charged  with  letting  tf 
to  the  letters  in  a  pillar  box.  On  their  appearance  at  a  Petty  Seasionn  to  answer  the  charge 
after  witnesses  had  been  examined  and  cross-examined,  they  were,  at  the  application  of  th« 
prosecutor,  remanded  on  bail  for  a  week.  At  the  aiiyonmed  Sessions  the  attorney  for  the  pro- 
■eontion  stated  that  he  shonld  proceed  against  the  appellants  under  stat  24  &  25  Vict.  e.  97, 
s.  62,  and  asked  their  attorneys  whether  they  would  plead  guilty  to  such  charge,  or  whether 
further  evidence  should  be  offered  in  support  of  it ;  they  answered  that  he  must  go  on  and 
prove  his  case :  other  witnesses  were  then  examined  and  cross-examined  ;  and  after  the  eaaa 
for  the  prosecution  was  closed,  the  attorneys  for  the  appellants  objected  that  as  no  information 
on  oath  had  been  taken,  as  required  by  sect  62,  and  the  appellants  were  not  found  committing 
the  offence,  they  were  not  legally  in  custody,  and  therefore  the  justices  had  no  jurisdiction 
to  oonvict  them  of  the  offence  then  charged.  The  offence  with  which  the  appellants  were  lirtl 
charged  was  a  felony  punishable  under  sect.  10 ;  the  offence  of  which  they  were  convicted 
was  punishable  on  summary  conviction.  Held,  that  the  want  of  an  information  and  a  sum- 
mons was  cured  by  the  appearance  of  the  appellants  before  the  justices,  and  that  they  had 
waived  the  objection  that  they  were  not  legally  in  custody  on  a  charge  under  sect.  52,  and 
therefore  the  jnstioes  had  jurisdiction  to  convict  under  that  section. 

Case  stated  by  justices  pursuant  to  stat.  20  k  21  Viet.  c.  48,  a.  ^ 
ud  in  obedience  to  a  rule  of  this  Court. 

On  the  9th  January  1864,  it  was  discovered  that  the  letter-bag  in  the 
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pillar  letter-box  situate  at  Dresden,  in  the  parish  of  Trentham,  in  the 
county  of  Stafford,  together  with  several  letters  which  had  been  posted 
and  deposited  therein,  had  been  burned,  and  certain  pieces  of  phos- 
phorus matches  were  found  therein,  and  thereupon  information  was 
given  to  the  police  authorities  by  the  postmaster  of  Longton,  in  that 
county,  and  the  appellants  were  apprehended  and  brought  before  a  ma- 

fistrate,  charged  with  setting  fire  to  the  letters  in  the  pillar-box  at 
Dresden.  The  appellant  Shepherd  was  remanded,  and  bail  was  takeii 
for  the  appearance  of  the  appellant  Turner  at  the  Petty  Sessions  to  be 
held  at  Longton  on  the  13ci)  January  to  answer  for  that  offence.  At 
those  Sessions  the  appellant  Shepherd  was  brought  in  custody,  and  the 
appellant  Turner,  being  surrendered  by  his  bail,  appeared  to  answer  the 
charge ;  an  attorney  appeared  in  support  of  it,  and  separate  attorneys 
for  each  of  the  appellants,  and  witnesses  having  1)een  examined  and 
cross-examined  by  the  respective  attorneys,  application  was  made  on 
behalf  of  the  prosecutor  to  remand  the  appellants  for  one  week,  that 
he  might  obtain  the  directions  of  the  Postmaster-Oeneral  as  to  the  pre- 
cise charge  to  be  preferred  against  them  upon  the  evidence  adduced,  and 
the  appellants  were  ^accordingly  remanded  on  bail,  to  appear  r^i'TrQ 
on  the  20th  January  to  further  answer  the  charge.  At  the  Petty  ^ 
Sessions,  holden  at  Longton  on  that  day,  the  appellants  surrendered 
and  appeared  to  further  answer  the  charge,  and  the  respective  attorneys 
also  appeared,  and  thereupon  the  attorney  for  the  prosecution  stated 
that  he  should  proceed  against  the  appellants,  under  the  52d  section  of 
fitat.  24  &;  25  Vict.  c.  97,  for  having  wilfully  and  maliciously  committed 
damage,  injury  and  spoil  to  and  upon  the  letter-box,  and  upon  the  letters 
and  property  being  therein ;  and  the  respective  attorneys  on  behalf  of 
the  appellants  were  asked  by  the  attorney  for  the  prosecution  whether* 
they  would  plead  guilty  to  such  charge,  or  whether  further  evidence 
should  be  ofiered  in  support  of  it ;  and  the  respective  attorneys  for  the 
appellants  retired  from  the  Court  to  consult  together  thereupon,  and' 
after  a  lengthened  absence  returned  into  Court  and  informed  the  attor^ 
ney  for  the  prosecution  that  he  must  go  on  and  prove  his  case,  but  this: 
was  more  in  the  nature  of  a  private  communication  between  the  attor- 
neys than  a  matter  intended  to  be  submitted  to  the  justices ;  and  other 
witnesses  were  then  called  and  examined  in  support  of  the  charge,  and 
were  cross-examined  by  the  respective  attorneys  on  behalf  of  the  appel- 
lants ;  and  after  the  examination  and  cross-examination  of  the  witnesses 
were  finished,  and  the  case  on  behalf  of  the  prosecution  was  closed,  the 
respective  attorneys  on  behalf  of  the  appellants  objected  that  inasmuch 
as  no  information  on  oath  had  been  taken  as  required  by  the  62d  sec-- 
tion  of  Stat.  24  k  25  Vict.  c.  97,  and  the  appellants  were  not  found 
committing  the  offence,  they  were  not  legally  in  custody,  and  therefore 
the  justices  had  no  jurisdiction  to  convict  the  appellants  of  *the  r«7;^Q 
offence  then  charged  against  them  ;  but  it  appearing  to  the  jus-  ^  * 
tices  that  the  appellants  were  lawfully  apprehended  and  taken  into  cus- 
tody by  the  police  upon  a  charge  made  on  oath  with  having  committed 
an  offence  upon  and  with  respect  to  the  pillar  letter-box  and  the  letters 
and  property  therein,  within  the  meaning  of  the  10th  section  of  stat. 
24  k  25  Vict.  c.  97,  the  justices  overruled  the  objection,  and  the  respect- 
ive attorneys  without  waiving  their  objection  and  without  prejudice 
thereto,  proceeded  to  address  them  on  the  merits  of  the  case  on  behalf 
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of  the  appellants,  and  having  called  no  witnesses  in  denial  of  or  in 
answer  to  the  charge,  the  justices  convicted  the  appellants  under  the 
52d  section  of  that  Act. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  appel- 
lants were  legally  and  properly  convicted  of  the  oifence. 

The  Solicitor-Q-eneral  {PoxUden  with  him),  for  the  respondent. — The 
arrest  of  the  appellants  without  a  warrant  or  summons  was  on  the  sup- 
position that  the  offence  was  a  felony  punishable  under  sect.  10  of  stat. 
24  &  25  Yict.  c.  97,  but  a  pillar  letter-box  is  not  a  building  within  the 
meaning  of  that  section,  which  relates  to  placing  gunpowder  or  other 
explosive  substance  *'  in,  into,  upon,  under,  against,  or  near  any  build- 
ing." Accordingly  when  the  appellants  appeared  further  to  answer  the 
charge,  the  attorney  for  the  prosecution  stated  that  he  should  proceed 
against  them  under  sect.  52,  which  gives  a  justice  power  to  convict 
summarily  any  person  who  ''  shall  wufuUy  or  maliciously  commit  any 
i^na(fi  damage,  injury,  or  spoil  to  or  upon  any  real  or  personal  property 
-■  ^whatsoever,  either  of  a  public  or  private  nature,  for  which  no 
punishment  is  hereinbefore  provided."  The  attorneys  for  the  appellants 
thereupon  desired  him  to  go  on  and  prove  his  case ;  and  did  not  object 
to  the  jurisdiction  of  the  justices  to  corrvict'of  the  offence  therein 
charged  until  after  the  case  for  the  prosecution  was  over ;  and  that  was 
the  conclusion  of  the  whole  case,  because  the  appellants  did  not  call 
witnesses.  The  objection  therefore  was  taken  too  late.  Further,  when 
a  defendant  appears  to  a  charge  the  want  of  a  summons  is  immaterial : 
Paley  on  Convictions,  p.  80,  4th  ed.  And  although  sect.  62  of  stat. 
24  &  25  Vict.  c.  97,  makes  a  charge  on  oath  necessary  before  the  issu- 
ing of  a  summons  or  warrant,  it  does  not  require  an  information  in 
writing. 

HaringtoUy  contri. — The  appellants  were  not  legally  in  custody  in 
relation  to  the  charge  on  which  they  were  convicted ;  they  were  in  cus- 
tody charged  with  an  indictable  offence  under  sect.  10,  and  on  such  a 
charge  the  power  of  examining  witnesses  is  only  preliminary,  and  the 
Court  is  not  necessarily  an  open  one :  stat.  11  &  12  Yict.  c.  42,  s.  19. 
[GocEBURN,  C.  J. — The  Court  became  an  open  one  from  the  moment  the 
prosecuting  attorney  treated  the  charge  as  one  for  a  misdemeanour. 
Suppose  a  person  is  befoi^e  magistrates  on  a  charge  of  felony,  and  the 
facts  proved  amount  only  to  an  offence  for  which  he  may  be  summarily 
convicted,  must  they  let  him  go  t  His  Lordship  referred  to  Wilkinson 
V.  Button,  3  B.  &  S.  821  (E.  C.  L.  R.  vol.  113).]  If  they  did  so,  they 
still  might  immediately  issue  a  warrant  for  his  apprehension.  The  appel- 
^1^\'\  '^"^^  ^^^  "^^  plead  to  the  charge  upon  which  *they  were  con- 
-l  victed,  according  to  the  mode  of  proceeding  prescribed  in  stat. 
11  k  12  Vict.  c.  43,  8.  14.  [Crompton,  J. — That  point  was  not  raised 
before  the  justices ;  besides,  when  their  attorneys  in  their  hearing  de- 
sired the  attorney  for  the  prosecutor  to  go  on  and  prove  his  case,  that 
was  in  effect  a  pleading  to  the  new  charge.]  A  man  having  been  sam* 
moned  for  an  offence  under  one  statute  cannot  be  convicted  of  another 
and  different  offence  under  another  statute :  Martin  v.  Pridgeon,  1  £• 
&  £•  778  (E.  C.  L.  R.  vol.  102),  Reg.  v.  Brickhall,  38  L.  J.  M.  C.  156, 
10  Jur.  N.  S.  677,  before  Crompton  and  Mellor,  JJ.,  sitting  in  the  Bail 
Court.  And  the  law  is  the  same,  if  a  man  be  charged  with  an  offence 
under  one  section  and  convicted  of  another  offence  under  another  sec- 
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iion  of  the  same  statute.  [Gockburn,  G.  J. — Suppose  the  appellants 
charged  with  two  distinct  offences,  one  against  the  Post-office  and  the 
other  against  the  pillar-box,  and  the  evidence  before  the  magistrates 
vere  not  sufficient  to  support  one  of  the  charges,  would  there  be  any 
objection  to  the  jurisdiction  of  the  justices  to  proceed  upon  the  other  ?] 
Purther,  no  information  was  laid  charging  the  appellants  with  having 
committed  the  offence  of  which  they  were  convicted.  In  Paley  on  Gon- 
Tictions,  p.  54,  4th  ed.,  it  is  said,  "  It  is  requisite  in  all  summary  pro- 
ceedings of  a  penal  nature  that  there  should  be  an  information  or  com- 
plaint, which  is  the  basis  of  all  the  subsequent  proceedings,  and  without 
which  the  justice  is  not  authorized  in  intermeddling,  except  where  he  is 
empowered  by  statute  to  convict  on  view."  And  the  repetition  of  the 
evidence  will  not  amount  to  an  information :  note  (1)  to  Sanders's  Case, 
1  Wms.  Saund.  262.  [Crompton,  J. — This  ^objection  also  was  r^^y^o 
not  taken  before  the  justices ;  but  a  minute  of  the  complaint  ■- 
must  have  been  made  by  their  clerk,  on  which  the  conviction  would  be 
drawn  up.]  The  condition  of  the  recognisance  for  the  appearance  of 
the  defendant  where  the  case  is  adjourned,  given  in  schedule  (E.)  to 
Stat.  11  &  12  Vict.  c.  48,  is,  that  the  defendant  shall  appear  '*  to  answer 
farther  to  the  information  [or  complaint.]*'  [Mellor,  J. — Suppose  a 
recognisance  to  answer  a  charge  of  felony,  and  when  the  prisoner  ap- 
pears before  the  magistrates  the  prosecuting  attorney  abandons  the 
charge  of  felony  and  makes  a  charge  of  misdemeanour,  and  the  pri- 
soner instead  of  asking  for  an  adjournment  is  willing  that  the  case 
should  proceed  on  the  new  charge,  and  a  conviction  takes  place  on  it  ? 
CocKBURN,  C.  J. — There  must  be  an  information  to  warrant  a  summons ; 
but  if  a  prisoner  is  in  custody  for  a  felony,  and  another  prosecutor  comes 
forward  and  says,  ''I  have  an  information  against  him  for  a  misde- 
meanour," and  the  magistrate  asks  the  prisoner  whether  he  wishes  that 
information  to  proceed  or  an  adjournment,  and  he  is  willing  that  it 
should  proceed,  what  objection  could  he  afterwards  take  to  the  absence 
of  an  information  preceding  his  attendance  before  the  magistrate  ?]  In 
the  case  of  indictable  offences,  before  a  person  is  committed  for  trial 
the  depositions  must  be  taken  in  writing:  stat.  11  k  12  Vict.  c.  42,  s.  17. 

The  Soliettar- General  was  not  called  upon  to  reply. 

GocEBURN,  G.  J. — The  case  was  heard  upon  the  merits  with  the 
aasent  of  the  attorneys  for  the  appellants.  All  that  they  could  have 
asked  for  was  that  in  point  of  strict  form  the  evidence  should  be  taken 
asain  on  a  fresh  ^charge,  and  that  evidence  in  support  of  that  rj^^go 
charge  only  should  be  received.  Practically  that  was  done.  The  ^ 
facts  were  the  same,  and  the  offence  charged  was  under  the  same  statute ; 
the  only  question  was  whether  the  offence  was  a  felony  under  sect.  10 
of  Stat.  24  &  25  Vict.  c.  97,  as  the  police  constable  thought.  It  turns 
out  that  it  amounts  to  an  offence  under  sect.  52,  which  is  punishable  on 
summary  conviction,  and  not  a  felony.  In  strictness  the  appellants 
were  entitled  to  insist  that  there  should  be  an  information  and  summons 
in  pursuance  of  sect.  62 ;  but  they  waived  that,  and  cross-examined  the 
witnesses  and  exercised  all  their  rights  as  defendants  on  the  fresh 
charge :  after  that  they  cannot  object  that  the  justices  had  no  jurisdic- 
tion to  convict  them  summarily. 

Crompton,  J. — The  objection  before  the  justices  was  that  the  course 
prescribed  by  sect.  62,  in  the  case  of  a  person  charged  with  an  offence 


763         TURNER  v.  POSTMASTER-GENERAL.    M.  T.  1864. 

punishable  bj  summary  conviction,  had  not  been  followed,  and  that  as 
the  appellants  were  not  within  sect.  61,  which  allows  the  arrest  without 
warrant  of  persons  found  committing  ofifences  under  the  Act,  thej  were 
illegally  in  custody,  and  the  prosecution  had  no  right  to  proceed  against 
them  for  an  offence  under  sect.  52.  But  here  the  appellants  were  before 
the  justices  upon  a  charge  of  felony,  and  when  that  charge  was  aban- 
doned, they  were  told  that  the  prosecution  would  go  on,  upon  the  charge 
of  an  offence  punishable  on  summary  conviction.  I  should  have  blamed 
the  justices  if,  under  those  circumstances,  they  had  refused  an  applica- 
tion by  the  appellants  for  an  adjournment,  but  no  such  application  was 
*7641  ^^^^'  ^here  was  then  a  charge  before  the  justices,  "^and  no 
-■  doubt  a  proper  minute  of  it  was  taken  by  their  clerk.  No  point 
was  made  on  behalf  of  the  appellants  that  there  was  not  a  proper  charge, 
and  when  they  were  asked  whether  they  would  plead  guilty  to  it,  their 
attorneys  said  that  the  prosecutor  must  go  on  and  prove  his  case ;  at  that 
time  it  was  known  what  the  charge  was  which  the  prosecutor  was  to  go 
on  and  prove,  they  cross-examined  the  witnesses,  and,  after  taking  the 
chance  of  the  evidence  for  the  prosecution  breaking  down,  they  objected 
that  the  appellants  were  not  legally  in  custody.  But  the  want  of  a 
summons  was  cured  by  their  appearance :  the  merits  of  the  case  were 
sufficiently  gone  into,  and  they  cannot  complain  of  the  conviction  on  the 
ground  that  they  were  irregularly  taken  up. 

Mellob,  J. — The  appellants  were  irregularly  in  custody,  having  been 
arrested  without  a  summons  or  warrant,  and  were  bailed  as  for  a  felony. 
But  on  both  occasions  of  their  appearance  before  the  justices  the  facts 
alleged  against  them  were  the  same,  and  though  they  were  brought  up 
to  discharge  their  bail,  other  circumstances  show  that  they  appeared 
voluntarily  to  answer  the  new  charge :  the  magistrates  were  therefore 
justified  in  convicting  on  that  charge  which  had  been  so  made  and 
heard. 

Shkb,  J.,  concurred.  Judgment  for  the  respondent 


^7^.n  *The  MERCANTILE  MARINE  Insurance  Company, 
'^^J  Limited,  v.  TITHERINGTON.    Nov.  18. 

Marine  Inmraw^, — Policy  /i'om,  Ac.,  and  during  thirty  days'  stay  in  port  of 

discharge, 

P0U07  of  ioinruice  00  ship  at  and  from  "  L.  to  any  port  or  porti  in  the  South  and  North  Pacific 
Ooeaof  in  any  order  hackwardi  and  forwards,  and  daring  thirty  days'  stay  in  her  last  port 
of  discharge :"  these  words  wore  written  :  in  other  respects  the  policy  was  in  the  nsnal  printed 
form.  The  ship  arrived  at  her  last  port  of  discharge  at  7  p.  m.  on  the  25th  May,  and  anchored 
there,  and  so  remained  until  the  24th  June,  on  which  day,  at  3.45  a.  m.,  she  was  driTen  on 
shore  in  a  gale  of  wind  and  lost  Held,  that  the  thirty  days  were  to  be  reckoned  from  the 
expiration  of  the  twenty-four  hours  after  the  ship  had  arrived  at  her  last  port  of  discharge^ 
And  therefore  the  loss  was  covered  by  the  policy. 

Tins  was  an  action  for  the  recovery  of  money  alleged  to  be  due  from 
the  defendant  by  way  of  contribution  towards  the  sum  of  8000/.,  paid  by 
the  plaintiffs  upon  the  total  loss  of  a  ship  called  The  Albemarle.  The 
following  special  case  was  stated  without  pleadings  under  The  Common 
Law  Procedure  Act,  1852. 

On  the  26th  November,  1862,  Messrs.  A.  Baruchaon  k  Co.,  the  own- 
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en  of  the  ship  Albemarle,  effected  a  policy  of  insurance  for  20007.  upon 
her.  This  policy  was  underwritten  by  the  defendant  for  lOOZ.  On  the 
26th  December,  1862,  they  effected  another  policy  on  the  ship  for  lOOOZ. 
On  the  4th  December  they  effected  another  policy  on  the  ship  for  20002. 

The  ship  sailed  from  Liverpool  on  the  23d  December,  1862,  and  at- 
rived  at  Mazatlan,  being  a  port  in  the  Pacific  Ocean  and  her  last  port 
of  discharge,  on  the  25th  May,  1863,  at  7  p.  m.,  and  then  anchored 
there.  The  ship  remained  anchored  at  Mazatlan  in  safety  until  ri^n^^ 
*the  24th  June,  1863,  and  on  that  day,  at  8.45  a.  m.,  she  was  ^ 
driven  on  shore  in  a  gale  of  wind  and  wholly  lost. 

Messrs.  Baruchson  k  Co.  immediately  on  hearing  of  her  arrival  at 
Maz'itlan  proceeded  to  effect  an  insurance  on  the  ship  on  her  future  voy- 
age, and  before  any  intimation  of  the  loss  they,  on  the  8th  July,  1868, 
effected  a  policy  with  the  plaintiffs  for  8000Z.  They  in  like  manner 
covered  by  insurance  the  sum  of  2000Z.,  being  the  residue  of  the  sum  at 
which  the  ship  was  valued. 

Upon  hearing  of  the  loss  of  the  ship  Messrs.  A.  Baruchson  &  Co. 
applied  to  the  plaintiffs  and  the  underwriters  on  the  last-mentioned  policy 
to  pay  them  the  amount  of  the  loss,  and  the  plaintiffs  and  the  under- 
writers on  the  last-mentioned  policy  thereupon  paid  to  the  owners  of  the 
ship  the  several  sums  insured  by  them  respectively. 

In  this  action  the  plaintiffs  sought  to  recover  from  the  defendant  472. 
15«.  8c2.,  being  the  sum  which  they  contended  the  defendant  was  liable 
to  contribute  in  respect  of  the  sum  of  lOOZ.  for  which  the  policy  was 
underwritten  by  him. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  policy  of 
insurance  underwritten  by  the  defendant  was  in  force  at  the  time  of  the 
loss  of  the  vessel 

The  several  policies,  which,  excepting  the  insurance  clause,  were  in 
the  usual  printed  form,  were  annexed  to  the  case :  by  that  underwritten 
by  the  defendant  Messrs.  Baruchson  &  Co.  caused  themselves  to  be 
insured,  lost  or  not  lost,  at  and  from  "  Liverpool  to  any  port  or  ports  in 
the  South  and  North  Pacific  Oceans  in  any  order  backwards  and  for- 
wards, and  during  thirty  days'  stay  in  her  *last  port  of  discharge,  rt^aj 
with  leave  to  cruise  off  any  port  or  ports  in  the  Pacific  for  a  ^ 
period  of  thirty  days :"  the  words  between  inverted  commas  were  written. 

Sir  Gr,  Honyman^  for  the  plaintiffs. — The  thirty  days  of  the  ship's 
stay  in  her  last  port  of  discharge  did  not  expire  until  the  25th  June,  the 
first  day  being  excluded  and  the  last  included,  according  to  the  rule 
applied  to  mercantile  instruments,  Webb  v.  Fairmaner,  8  M.  &  W.  473, 
Young  V,  Higgon,  6  Id.  49 ;  and  the  usage  being  that  a  policy  runs  from 
midnight  to  midnight.  The  written  words  must  mean  that  the  ship 
should  be  insured  for  thirty  days  after  the  day  of  her  arrival ;  for  by 
the  ordinary  form  of  policy  she  would  be  insured  during  the  whole  of 
the  25th  May  until  midnight.  Even  if  the  day  of  her  arrival  be  included 
in  the  thirty  days,  the  first  day  of  her  stay  would  not  end  till  7  p.  m.  on 
the  26th  May,  and  the  thirty  days  would  not  end  till  7  p.  m.  on  the 
24th  June,  before  which  time  the  ship  was  lost. 

Lunh  {Cohen  with  him),  for  the^ defendant. — The  written  words  make 
this  a  time  policy  after  the  voyage  was  finished,  and  are  not  controlled 
by  the  printed  words  which  occur  in  a  subsequent  part  of  the  policy. 
In  substitution  of  the  twenty-four  hours  in  the  printea  clause  the  parties 
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have  agreed  that  the  ship  shall  be  insured  for  thirty  days  after  her  arri* 
val ;  not  for  thirty  days  after  ^the  expiration  of  the  twenty-four  hours. 
The  stay  of  the  ship  in  the  harbour  began  on  her  arrival  there ;  and  in 
calculating  the  thirty  days'  stay  at  Mazatlan  the  2oth  May  is  to  be 
i^^aQ-y  ^included.  If  the  thirty  days  were  reckoned  from  midnight  of 
^  the  day  of  her  arrival  she  would  have  been  uninsured  during  the 
evening  of  that  day.  A  time  policy  for  one  year  executed  on  the  Ist 
January  would  expire  at  midikight  of  the  last  of  the  three  hundred  and 
sixty-five  days  counting  the  1st  January  as.  one.  [Cockburn,  G.  J. — 
I  cannot  think  that  the  parties  meant  that  both  the  periods  of  twenty- 
four  hours  and  thirty  days  should  run  on  together.]  It  is  not  unusual 
for  a  ship  to  be  covered  by  two  current  policies.  [Crompton,  J. — But 
these  periods  occur  in  the  same  policy.  Why  should  the  period  of 
twenty-fours  be  rejected  ?] 

CocKBURN,  C.  J. — According  to  the  practice  of  insurers  and  insured 
in  voyage  policies,  the  twenty-four  hours  after  the  arrival  of  the  ship  in 
her  port  of  discharge  are  considered  as  forming  part  of  the  period  of  the 
voyage.  The  other  period  of  thirty  days  mentioned  in  this  policy  is 
intended  to  start  from  the  time  when  the  voyage  policy  ceases. 

Crompton,  Mbllor  and  Shee,  JJ.,  concurred. 

Judgment  for  the  plaintifis. 


»,,^QT  ♦HEALEY  V.  The  THAMES  VALLEY  Railway  Company. 
^^^J  Nov.  8. 

Lands  Clauses  Consolidation  Act,  1845,  8  S  9  Viet,  c.  18,  s,  68. — Notice  by  party 

entitled  to  compensation.—'^^  Nature  of  the  interest.*^ 

1.  Under  foot  68  of  the  Lands  Clansei  CoosoIidBtion  Act,  1845,  8  A  9  Vict  o.  18,  a  party 
entitled  to  compensation  in  respect  of  lands,  or  of  any  interest  therein,  which  shall  hare  been 
taken  for  or  injarionsly  effected  by  the  ezeention  of  the  works,  if  he  desiret  to  have  the  same 
settled  by  arbitration,  must  give  notice  in  writing  to  the  promoters  of  the  undertaking,  stating 
"  the  nature  of  the  interest"  in  the  lands ;  or,  if  he  desires  to  hare  the  qnestion  of  compensa* 
tion  settled  by  a  jary,  he  must  give  notice  in  writing  to  the  promoters  of  the  undertaking, 
stating  "such  particulars  as  aforesaid."  Held,  that  the  notice  must  state  the  quantity  u 
well  as  quality  of  the  estate  or  interests 

2.  A  claimant,  who  was  occupier  under  a  lease  for  yean,  gave  a  notice  which  stated  ''the 
■aid  lands  and  hereditamenta  are  held  by  me  on  lease,  and  are  used  partly  as  and  for  prirata 
grounds  and  partly  for  farming  and  agricultural  purposes."  Held,  that  it  did  not  comply 
with  sect.  68. 

Thb  first  count  of  the  declaration  stated  that  the  defendants  were  a 
railway  Company  incorporated  by  The  Thames  Valley  Railway  Act, 
1862,  25  k  26  Vict.  c.  cliii.,  and  the  plaintiiT  having  an  interest  in  cer« 
tain  pieces  or  parcels  of  land  which  had  been  taken  by  the  defendants, 
as  and  being  the  promoters  of  the  undertaking,  to  make  the  railway  for 
the  execution  by  them  of  the  works  of  the  railway,  and  in  certain  other 
pieces  or  parcels  of  land  which  had  been  injuriously  affected  by  the  ex- 
ecution of  the  works,  and  the  defendants  as  such  promoters  had  not 
made  compensation  to  the  plaintiff  in  respect  of  his  interest  in  the  laud 
BO  taken  and  injuriously  affected  under  the  provisions  of  the  Act  or  of 
any  Act  incorporated  therewith ;  and  the  compensation  claimed  by  the 
plaintiff  in  respect  of  his  interest  in  the  lands  exceeded  the  sum  of  50{. ; 
Ikud  the  plaintiff  being  so  entitled  and  desiring  to  have  the  question  of 
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compensation  settled  by  a  jury,  gave  notice  in  writing  of  such  his  desire 
to  the  defendants  as  such  "^promoters,  stating  in  such  notice  the  r-i^nnri 
nature  of  bis  interest  in  the  lands  in  respect  of  which  he  claimed  ^ 
compensation,  and  the  amount  of  compensation  so  claimed  bv  him  being 
1031/.  14«.  6^. ;  and  the  defendants  as  such  promoters  were  not  willins 
to  pay  the  amount  of  compensation  so  claimed  by  the  plaintiff,  nor  did 
they  enter  into  a  written  agreement,  &c.,  nor  did  they  within  twenty-one 
days  after  the  receipt  of  the  notice  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  for  settling  the  same  in  the  manner  provided  by  Inw ; 
and  by  reason  of  such  default  to  issue  their  warrant  the  defendants 
were  liable  to  pay  to  the  plaintiff,  being  so  entitled,  the  amount  of  com- 

Eensation  so  claimed  by  him.  Averment.  That  before  the  suit  all  things 
ad  happened  and  been  done  and  all  times  had  elapsed  to  entitle  the 
plaintiff  to  maintain  the  action  and  recover  the  amount  claimed,  with 
costs  of  suit.    Breach.     Nonpayment. 

Second  plea.  That  the  plaintiff  did  not  state  in  the  notice  the  nature 
of  his  interest  in  the  lands  in  respect  of  which  he  claimed  compensation 
in  accordance  with  the  provisions  of  The  Lands  Clauses  Consolidation 
Act,  1845. 

On  the  trial,  before  Crompton,  J.,  at  the  Middlesex  Sittings  in  Easter 
Term,  it  appeared  that  the  plaintiff  was  the  lessee  and  occupier  of  a 
house  and  land  at  Hampton  under  a  lease  for  the  term  of  eleven  years 
from  Midsummer,  1853.  The  defendants,  having  power  under  their  Act 
to  take  certain  portions  of  the  plaintiS^s  land  for  the  formation  of  their 
railway,  on  the  21st  May,  1863,  served  him  with  the  usual  notice  under 
aect.  18  of  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
c.  18.  The  twenty-one  days  within  which,  by  sect.  21,  claimants  are  re- 
quired to  state  the  particulars  of  their  claims,  or  to  treat  with  the  pro- 
moters of  the  ^undertaking,  having  expired  without  any  claim,  ri^YYi 
&c.,  being  received,  the  defendants  took  possession  under  sect.  85.  ^ 
ll^egotiations  as  to  the  amount  of  compensation  were  entered  into,  but  no 
agreement  was  come  to ;  and  on  the  7th  December  the  plaintiff  served 
the  defendants  with  a  claim  in  respect  of  the  lands  and  hereditaments, 
the  particulars  of  which  were  contained  in  the  schedule  to  the  notice  of 
the  Company.  In  this  claim  he  stated  ''  the  said  lands  and  heredita- 
ments are  held  by  me  on  lease,  and  are  used  partly  as  and  for  private 
grounds  and  partly  for  farming  and  agricultural  purposes;'*  and  he 
claimed  1031Z.  14«.  &d.  as  the  value  of  his  estate  and  interest  in  the 
lands  and  hereditaments,  and  as  compensation  for  the  damage  that  had 
been  and  would  be  sustained  by  him  by  reason  of  the  lands  and  heredita- 
ments being  compulsorily  taken  by  the  defendants  and  by  reason  of  the 
injuriously  affecting  the  lands  and  hereditaments  adjoining  the  lands  re- 
quired to  be  taken  and  then  in  his  possession  and  occupation  by  the  ex- 
ercise of  the  powers  of  their  Act.  He  also  claimed  to  have  such 
accommodation  works  made  and  executed  as  might  be  found  necessary 
to  be  made  and  executed  for  the  accommodation  of  the  owners  and  occu- 
piers of  the  lands  adjoining  the  lands  required  to  be  taken,  and  gave 
notice  that  he  was  desirous  that  his  claim  should  be  settled  by  the  ver^ 
diet  of  a  jury  pursuant  to  The  Lands  Clauses  Consolidation  Act,  1845. 

The  defendants  did  not  take  any  step  on  this  notice. 

A  verdict  was  entered  for  the  plaintiff  for  103H.  14s.  6cl.,  leave  being 
xeserved  to  move  to  enter  a  verdict  for  the  defendants. 
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In  the  same  Term, 
*7721       ^<^i  obtained  a  rale  accordingly,  on  the  eronnd  *that  the 
^  notice  did  not  contain  a  sufficient  statement  of  Sie  nature  of  the 
plaintiffs  interest  within  stat.  8  &  9  Vict.  c.  18,  s.  68. 

The  case  was  argued  November  2d  and  3d,  and  judgment  given  on  the 
latter  day. 

Coleridge  and  Patchett  showed  cause. — By  stat.  8  &  9  Vict.  c.  18,  s.  68, 
when  a  person  claims  compensation  for  lands  taken  by  a  railway  Com- 
pany he  may  have  it  settled  either  by  arbitration  or  by  the  verdict  of  a 
jury ;  and  if  he  desires  to  have  it  settled  by  arbitration  he  shall  give 
notice  thereof  in  writing  to  the  Company  stating  ^'  the  nature  of  the 
interest  in  such  lands  in  respect  of  which  he  claims  compensation,  and 
the  amount  of  the  compensation  so  claimed ;"  or  if  he  desires  to  have 
the  question  settled  by  a  jury  he  shall  ^ve  notice  thereof  in  writing 
stating  ^^such  particulars  a?  aforesaid."  The  notice  in  the  present  case 
states  *'  the  nature  of  the  interest"  which  the  plaintiff  has  in  the  lands, 
for  it  states  that  they  were  held  by  him  on  lease  and  were  used  partly  as 
private  grounds  and  partly  for  farming  and  agricultural  purposes.  The 
Company  having  received  this  notice,  may,  under  sect.  122,  require  the 
plaintiff  to  produce  his  lease ;  and,  if  not  produced  within  twenty-one 
days  after  demand,  he  is  to  be  entitled  only  to  compensation  as  tenant 
from  year  to  year.  [Crompton,  J. — But  under  sect.  68  the  Company 
are  bound  to  issue  their  warrant  to  the  sheriff  for  summoning  a  jury 
within  twenty-one  days  after  the  receipt  of  the  notice  from  the  party 
claiming.]  By  sect.  88  they  must  give  ten  days'  notice  to  the  other  party 
of  their  intention  to  cause  a  jury  to  be  summoned ;  so  that  they  must 
*77^1  S'^^  ^^^^  notice  before  they  have  *had  inspection  of  the  leass 
^  under  sect.  122.  [Shbb,  J. — The  notice  under  sect.  18  that  the 
Company  will  require  to  purchase  or  take  lands  demands  from  the  par- 
ties interested  ^'  the  particulars  of  their  estate  and  interest  in  such  lands." 
The  phrase  ^^such  particulars  as  aforesaid,"  in  sect.  68,  seems  to  refer 
to  the  particulars  in  sect.  18.]  The  word  '^  aforesaid"  must  refer  to  the 
last  antecedent  in  sect.  68,  which  is  **  the  nature  of  the  interest,"  and 
that  means  the  quality  of  the  estate.  The  language  in  sect.  23  is  the 
same.  [Shee,  J. — That  section  provides  for  the  amount  of  compensa- 
tion being  settled  by  arbitration,  in  which  case  the  statement  of  the  na* 
ture  of  the  interest  would  be  abundantly  sufficient;  but  where  the 
amount  of  compensation  is  to  be  awarded  by  a  jury  the  Company  must, 
under  sect.  88,  give  ten  days'  notice  of  their  intention  to  cause  a  jary 
to  be  summoned,  and  in  such  notice  state  what  sum  of  money  they  are 
willing  to  give  for  the  claimant's  interest  in  the  lands,  and  unless  they 
have  notice  of  that  interest  how  can  they  make  an  offer  ?  Mellor,  J.— I 
doubt  whether  sect.  38  is  not  confined  to  the  ordinary  cases  in  iirhich 
compensation  is  to  be  assessed  before  the  lands  are  taken :  if  so,  it  does 
not  apply  to  proceedings  under  sect.  68.]  Sect.  18  requires  that  the 
notice  from  the  Company  shall  demand  from  the  parties  interested  *'  the 
particulars  of  their  estate  and  interest,"  and  shall  state  ^^  the  particnlars 
of  the  lands  so  required ;"  but  sect.  68  only  requires  that  the  notice 
shall  state  '*  the  nature  of  the  interest."  A  notice  which  states  the  legal 
nature  of  the  interest  is  sufficient.  It  could  not  be  contended  that  the 
notice  should  state  particulars  respecting  each  parcel  of  land.  [Mbllor, 
J. — Suppose  there  were  three  fields^  of  one  of  which  the  party  was  ten* 
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ant  in  fee,  of  the  '^'second  tenant  for  his  own  life,  and  of  the  third  rni*rnA 
tenant  for  the  life  of  another,  would  a  statement  that  he  had  a  *• 
freehold  interest  be  safficient  ?    And  with  respect  to  leasehold  interests, 
not  only  lessees  for  terms  of  years,  but  tenants  for  a  year  and  from  year 
to  year,  are  entitled  to  compensation :  sect.  121.] 

In  Cameron  v.  The  Charing  Cross  Railway  Company,  16  C.  B.  N.  S. 
430  (E.  G.  L.  B.  vol.  Ill),  it  was  held  that  a  notice  under  sect.  68, 
which  stated  that  the  claimant  was  ^'  the  occupier  of  a  dwelling-house, 
bakehouse,  and  shop,  situate,  &c.,  and  which  said  premises  are  used  by, 
me  for  carrying  on  therein  my  business  as  a  baker,"  was  sufficient ;  and 
Erie,  C.  J.,  said,  p.  446,  ^^  It  is  impossible  that  these  notices  can  be  so 
framed  as  to  enable  the  Company  to  obtain  an  accurate  or  even  an 
approTEimate  estimate  from  a  surveyor.    If  the  party  had  stated — as  the 
fact  was  in  one  of  these  cases, — that  his  lease  for  twenty-one  years  had 
yet  twelve  years  to  run,  unless  he  went  on  to  say  what  was  the  i^ent,  and 
what  the  covenants  which  the  lease  contained,  no  surveyor  could  form 
an  opinion  as  to  the  fairness  of  the  claim.     And  it  is  quite  clear  that 
the  claimant  is  not  bound  to  give  in  his  notice  all  the  details  which  a 
surveyor  would  require."    And  Willes,  J.,  p.  448,  "  The  next  question  is 
whether  the  notice  given  was  sufficient, — whether  the  claimant  has  com- 
plied with  the  condition  which  the  statute  has  imposed  upon  persons 
making  claims  against  railway  Companies.     If  he  has,  I  apprehend  it  is 
not  for  the  Court  to  say  that  he  has  not  done  it  sufficiently  or  in  the 
most  convenient  possible  manner/'     And  Byles,  J.,  p.  450,  contrasts 
the  language  of  sect.  18,  which  applies  to  lands  to  be  taken  by  the 
Company,  with  the  language  of  sect.  68  which  applies  *to  lands  r4t77c 
which  have  been  taken  or  injuriously  affected.    In  Re  The  North  ^ 
Staffordshire  Railway  Company  and  Landor,  2  Exch.  235,  an  award 
made  by  an  umpire  under  sects.  23,  27,  founded  on  a  notice  given  by 
the  Company  under  sect.  18  was  held  bad  because  the  umpire  had  not 
found  the  nature  of  the  interest  of  the  claimants  in  the  lands,  and 
awarded  a  distinct  compensation  in  respect  of  it ;  and  Parke,  B.,  said, 
p.  242,  '^  The  award  ought  to  find  the  particular  interest  of  the  parties, 
whether  an  estate  in  fee  or  for  life,  or  what  other  interest ;"  but  it 
Would  be  information  of  no  value  to  state  that  it  was  an  estate  for  life, 
unless  the  age  of  the  claimant  was  specified,  or  that  it  was  an  estate  in 
reversion   unless   the  length   of  the   unexpired   lease  was   mentioned. 
Suppose   the   interest   of  the   claimant  was   a  contingent  remainder. 
[CoGKBURN,  C.  J. — The  party  must  give  such  a  notice  as  under  the 
circumstances  may  be  reasonably  expected  from  him  with  reference  to 
the  object  of  the  statute.    If  the  interest  is  complicated  a  general  state- 
ZQent  might  be  sufficient;  but  if  the  interest  were  the  residue  of  a  term, 
which  is  the  case  provided  for  in  sect.  119,  a  statement  that  the  party 
held  under  a  lease  would  not  be  sufficient.] 

Bovill,  Horace  Lloyd  and  Shield,  in  support  of  the  rule. — In  Came- 
ron V.  The  Charing  Cross  Railway  Company,  16  C.  B.  N.  S.  480  (E.  0. 
L.  R.  vol.  Ill),  the  notice  was  held  sufficient  it  being  immaterial 
whether  the  claimant  was  entitled  in  fee  simple  or  for  any  less  estate  or 
interest,  because  the  Company  did  not  take  the  premises,  and  compen* 
Bation  was  sought  for  a  temporary  obstruction,  not  a  permanent  injury. 
Bat  Erie,  C.  «!.,  said,  p.  446,  *'  I  am  inclined  to  *go  very  much  ri^n>ra 
with  Mr.  Ltish  in  his  suggestion  that  it  is  the  duty  of  the  party  '- 
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claiming  compensation  to  give  the  Company  such  information  as  will 
enable  them  to  form  a  judgment  as  to  the  fairness  and  propriety  of  the 
claim  that  is  made  upon  it. '   The  other  Judges  expressed  doubts  on  the 

Joint,  and  a  distinction  was  taken  by  Willes,  J.,  p.  448,  and  Keating, 
.,  p.  451,  between  a  notice  to  be  given  by  a  claimant  in  respect  of  his 
being  owner  and  one  in  respect  of  his  being  occupier.  [Coceburn,  C. 
J. — Suppose  a  claimant  gives  a  notice  which  turns  out  to  be  inaccurate 
b;^  inadvertence,  as  if  it  states  that  he  holds  under  a  lease  of  which 
thirty  years  are  unexpired,  and  he  afterwards  discovers  that  his  interest 
will  continue  for  fifty  years.]  On  the  inquiry  the  jury  have  no  power 
to  inquire  into  title,  and  must  proceed  upon  the  footing  that  the  interest 
is  as  stated  in  the  notice ;  because  by  sect  51  the  costs  of  the  inquiry 
are  to  be  borne  by  the  Company  where  the  verdict  is  given  for  a  greater 
Bum  than  that  offered  by  them.  [Mbllor,  J. — Re  Hay  ward  and  the 
Metropolitan  Railway  Company,  4  B.  &  S.  787  (E.  C.  L.  R.  vol.  116), 
seems  to  show  that  the  claimant  may  amend  his  claim  before  he  has 
notice  of  the  time  and  place  of  holding  the  inquiry.  Cockburn,  C.  J. 
— Suppose  the  claimant  overstates  his  claim.]  It  is  only  on  an  action 
being  brought  for  the  amount  assessed  bv  the  jury  that  the  Companv 
can  contest  the  claimant's  title.  In  Smith  v.  The  London  and  North 
Western  Railway  Company  (a)  the  plaintiff*  had  claimed  in  respect  of  a 
right  of  way  more  than  he  was  entitled  to,  and  the  arbitrator  having 
assessed  the  amount  of  compensation  in  two  ways  his  award  was 
^7771  4^^^^*  ^  *jury  afterwards  assessed  the  amount  on  the  ckim; 
^  and  in  an  action  on  the  judgment,  to  which  the  Company 
pleaded  that  there  was  no  right  of  way,  they  obtained  a  verdict. 
Further,  the  object  of  a  statement  of  the  nature  of  the  interest  is  to 
enable  the  Company  to  make  such  an  offer  of  compensation  as  may  be 
accepted  by  the  claimant,  or  if  refused  may  protect  them  against  the 
penalty  of  costs  under  sect.  51 :  for  that  purpose  they  must  know  the 
quantity  of  the  claimant's  interest  or  estate.  The  statement  that  the 
house  and  land  were  held  6n  lease  apply  equally  to  a  lease  which 
expires  to-morrow  and  a  lease  for  999  years.  The  Uourt  will  not  put  a 
different  construction  on  sects.  18  and  68.  [They  referred  to  Reg.  v. 
The  Manchester,  Sheffield  and  Lincolnshire  Railway  Company,  4  £.  & 
B.  88  (E.  C.  L.  R.  vol.  82).] 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  ab- 
solute. I  have  had  some  difficulty  in  arrivine  at  this  conclusion,  because 
the  language  of  the  Legislature  in  stat.  8  s  9  Vict.  c.  18,  s.  68,  '^  the 
nature  of  the  interest  in  such  lands,"  prim&  facie  implies  that  the  notice 
to  be  given  by  the  claimant  should  state  the  qtuility  of  the  interest  or 
estate,  whether  freehold,  leasehold,  or  otherwise,  which  he  has  in  the 
lands,  rather  than  the  quantity  of  it ;  and  therefore,  where  the  interest 
is  leasehold,  a  statement  of  the  number  of  years  for  which  the  claimant's 
lease  is  to  run  would  not  be  required.  Still  the  words  are  general  and 
vague,  and  may  have  been  used  by  the  Legislature  as  comprehending  a 
Statement  of  the  quantity  as  well  as  the  quality  of  the  interest  or  estate; 
♦7781  *"^  interpreting  them  by  the  light  to  be  obtained  from  ♦other 
J  parts  of  the  statute,  and  from  general  considerations  bearing  on 
this  subject,  if  we  see  that  the  narrower  construction  of  these  words 

(a)  Not  reported ;  bnt  rtfenrad  to  in  Horrooks  v.  The  Metropolitan  B»Uw»7  Compenyi  4  & 
k  B.  315,  320  (B.  C.  L.  R.  toL  116). 
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would  defeat  the  purpose  of  the  Legislature,  we  ought  to  adopt  the 
larger  construction,  so  as  to  give  effect  to  what  may  reasonably  be  pre- 
sumed to  have  been  its  intention.  The  scheme  with  reference  to  the 
taking  of  lands  by  railway  Companies  against  the  will,  or,  at  all  events, 
without  the  consent  of  the  owner,  is  this.  The  Company  are  in  the  first 
place  to  give  the  party  interested  the  notice,  required  by  sect.  18,  of 
their  intention  to  take  the  lands  required,  and  likewise  of  their  willing- 
ness to  treat  with  him  for  the  purchase  thereof,  and,  in  order  to  enable 
them  to  treat  with  him  on  fair  ground,  they  are  to  demand  from  him  the 
particulars  of  his  ^'  estate  and  interest  in  such  lands."  If  the  owner 
intends  to  negotiate  with  them,  and  so  avoid  the  necessity  of  litigation, 
he  must  furnish  those  particulars,  and  there  can  be  no  doubt  that  in 
that  section  the  term  **  particulars "  means  such  as  would  enable  the 
Company  to  ascertain  the  true  value  of  the  lands,  and  so  offer  the  party 
interested  compensation  accordingly.  If  he  declines  to  treat,  or  if 
negotiations  having  been  entered  into  do  not  issue  in  a  satisfactory 
result,  the  Company  are  not  defeated  in  their  right  to  get  the  lands,  for 
they  are  to  take  possession  of  them.  In  that  case  the  position  of  the 
parties  is  reversed ;  the  owner  of  the  lands  must  make  his  claim  for 
compensation,  and  the  68th  section  requires  that  in  that  claim  he  should 
state  '^  the  nature  of  the  interest  in  such  lands ;"  and  the  question  is 
whether  the  statement  may  be  less  full  than  that  which  he  would  Imve 
been  bound  to  make  if  it  had  been  a  statement  of  particulars  under  >c  ct. 
18.  There  can  be  no  reason  why  he  *should  afford  less  com-  r^tr^n 
plete  information  where  he  claims  compensation  from  the  Com-  ■- 

Eany  adversely,  they  having  taken  possession  of  his  lands,  than  where 
8  makes  the  claim  with  a  view  to  negotiation  which  may  end  in  an 
agreement  as  to  the  amount.  On  the  contrary,  as  soon  as  the  parties 
assume  a  hostile  attitude,  there  is  the  greater  reason  why  the  owner  of 
the  land  should  give  full  information,  inasmuch  as,  if  they  cannot  agree, 
and  the  matter  goes  before  a  jury,  the  Company  will  have  to  pay  the 
penalty  of  costs  under  sect.  51  if  they  have  not  made  such  an  offer  as 
the  jury  shall  deem  reasonable.  And  it  is  plain  that,  unless  the  Com- 
pany have  such  information,  they  cannot  be  in  a  situation  either  to 
satisfy  the  claim  of  the  owner  of  the  lands  without  having  recourse  to 
litigation,  or  to  make  such  an  offer  of  compensation  as  will  bear  them 
harmless  with  regard  to  costs.  On  these  grounds,  therefore,  I  think 
that  the  true  construction  of  sect.  68  is,  that  the  term  '^  nature  of  the 
interest "  in  that  section  is  equivalent  to  the  term  "  particulars  of  estate 
and  interest,"  which  is  used  in  sect.  18.  In  the  present  case,  all  that 
the  claimant  has  stated  is,  that  his  interest  is  leasehold.  That  affords 
no  guide  for  the  Company  either  as  to  paying  him  at  once  the  full 
amount  of  compensation  claimed,  or  making  him  an  offer  which  would 
put  them  in  a  right  position  as  to  costs.  I  think  therefore  he  has  not 
done  sufficient,  and  that  the  Company  are  entitled  to  say  that  this  notice 
is  not  such  that  they  are  liable  to  pay  the  amount  of  compensation 
claimed. 

As  to  the  case  of  Cameron  v.  The  Charing  Cross  Railway  Company, 
16  C.  B.  N.  S.  480  (E.  C.  L.  R.  vol.  Ill),  I  fully  concur  in  that 
decision,  upon  the  ground  that  the  obstruction  in  that  case  being 
^temporary,  it  was  unnecessary  in  order  to  guide  the  Company  t^c^qa 
that  the  claimant  should  state  more  than  that  he  had  the  interest  ■-  ^ 
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of  an  occupier ;  but  the  language  of  the  Judges  there  does  not  apply  to 
the  present  case. 

Grompton,  J. — The  question  is  whether  a  valid  notice  was  given  by 
the  plaintiff  to  the  Company.  Sect.  68  puts  the  Company  in  a  bad 
position ;  it  subjects  them  to  pay  the  whole  amount  claimed  if  they  do 
not  perform  a  certain  act  which  they  are  ordered  by  the  Legislature  to 
perform  on  receiving  a  valid  notice.  We  ought  to  see  clearly  that  a 
notice  given  under  such  a  provision  is  valid.  I  think  the  notice  in  the 
present  case  is  not.  Looking  to  the  words  in  the  last  clause  of  sect.  68, 
^^  stating  such  particulars  as  aforesaid/'  coupling  them  with  the  words 
^^  the  nature  of  the  interest  in  such  lands  in  respect  of  which  he  claims 
compensation  "  in  the  preceding  part  of  the  section,  and  then  looking 
back  to  sects.  18,  21  and  23,  which  deal  with  a  similar  matter,  and  in 
which  occur  the  expressions  ^'  the  particulars  of  their  estate  and  interest," 
^^  the  particulars  of  his  claim,"  and  ^'  the  nature  of  the  interest,"  I  am 
inclined  to  think  it  would  not  be  a  strained  construction  to  say  that  the 
Legislature  meant  the  same  thing  by  these  expressions  in  sect.  68.  In 
modern  Acts  of  Parliament  we  have  frequently  to  complain  of  variations 
being  made  in  the  language  for  no  apparent  reason  except  that  it  is  sup- 
posed to  be  more  elegant  and  look  better  in  print.  The  object  of  the 
notice  is  that  the  Company  may  act  upon  it,  by  resolving  whether  they 
will  pay  the  amount  claimed  or  not.  But  this  notice  only  says  that  the 
interest  of  the  claimant  is  leasehold.  It  does  not  say  whether  it  was  the 
*7811  ^^^^^^^  ^^  ^  term,  as  it  happened  to  *be  in  the  present  case,  or  a 
-■  tenancy  from  year  to  year,  or  a  freehold  lease  for  life  or  lives,  or 
a  long  valuable  lease.  It  does  not  give  any  information  upon  which  the 
Company  could  act. 

I  agree  with  the  Judges  in  the  Court  of  Common  Pleas,  that  the  notice 
is  not  to  supersede  all  inquiry.  The  most  minute  particulars  a  notice 
could  state  would  still  leave  it  necessary  for  the  Company  to  inquire  as 
to  the  value  of  the  land  and  other  matters;  but  the  claimant  is  to  give 
them  sufficient  information  to  put  them  upon  inquiries  which  would 
enable  them  to  judge  whether  the  claim  is  too  large,  and  how  they  should 
act  upon  the  notice.  In  treating  this  as  a  question  whether  the  notice 
is  sufficient,  with  reference  to  the  nature  and  circumstances  of  the  claim, 
we  act  upon  the  principle  of  the  decision  in  Cameron  v.  The  Charing 
Cross  Railway  Company,  16  C.  B.  N.  S.  480  (E.  C.  L.  R.  vol.  111).  In 
that  case  the  question  was  whether  the  notice  was  sufficient  with  refer- 
ence to  a  claim  of  compensation  for  injury  to  an  occupier  by  a  temporary 
obstruction ;  here  the  question  is  whether  the  notice  is  sufficient  with 
reference  to  a  claim  of  compensation,  for  taking  land.  My  brother 
Keating  expressly  says,  p.  451,  "  The  distinction,  I  think,  was  well 
pointed  out  by  Mr.  Maclachlan^  in  his  able  argument,  between  the  notice 
required  where  the  Company  give  notice  of  their  intention  to  take  land, 
and  the  notice  in  a  case  like  this,  where  the  claim  is  in  respect  of  aa 
injury  which  could  only  affect  the  occupying  tenant."  Whether  claim- 
ants give  a  sufficient  notice  is  a  question  of  law  for  us,  like  the  question 
whether  notice  of  dishonour  of  a  bill  of  exchange  is  sufficient.  In  mj 
*7^21  ^P^"^^"  ^^i^  notice  *is  not  sufficient  under  the  circumstances,  and 
'  therefore  the  rule  must  be  made  absolute. 

Mellor,  J. — I  entirely  agree  in  the  view  which  the  Lord  Chief  Jus- 
tice has  taken  of  the  machinery  of  stat.  8  &  9  Vict.  c.  18,  and  of  the 
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effect  of  its  provisions.  Looking  at  sect.  68,  J  think  the  words  ^^  nature 
of  the  interest  in  such  lands"  may  be  read  as  including  not  only  quality 
but  quantity,  when  we  find  them  in  immediate  connection  with  the  words 
*'in  respect  of  which  he  claims  compensation,  and  the  amount  of  the 
compensation  so  claimed  therein."  Then  observe  what  follows  in  case 
the  party  desires  to  have  the  question  of  compensation  settled  by  a  jury : 
— ^^  And  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the 
amount  of  compensation  so  claimed,  and  enter  into  a  written  agreement 
for  that  purpose,  they  shall,  within  twenty-one  days  after  the  receipt  of 
such  notice,  issue  their  warrant  to  the  sheriff  to  summon  a  jury,  &c.,  and 
in  default  thereof  they  shall  be  liable  to  pay  the  party  so  entitled  as 
aforesaid  the  amount  of  compensation  so  claimed."  The  Legislature 
must  have  intended  that  the  Company  should  have  such  information  of 
the  interest  for  which  they  were  required  to  pay  or  tender  compensation 
as  would  enable  them  to  form  a  judgment  as  to  the  amount. 

I  agree  with  my  brother  Grompton  that  it  is  a  question  in  each  par- 
ticular case  whether  the  notice  is  sufficient.  I  also  agree  with  the 
observations  of  the  Judges  in  Cameron  v.  The  Charing  Cross  Railway 
Company,  16  C.  B.  N.  S.  430  (E.  C.  L.  R.  vol.  Ill) ;  for  they  were 
looking  only  to  the  nature  of  the  interest  *which  in  that  case  was  r^eiroo 
alleged  to  have  been  injuriously  affected.  The  interest  was  that  ^ 
of  an  occupier,  and  the  injury  had  ended  before  the  occupation  ceased. 
Therefore  all  the  information  which  could  be  required  by  the  Company 
in  that  case  was  afforded  by  the  notice.  I  also  agree  that  it  is  not 
intended  that  the  notice  should  supersede  all  inquiry  on  the  part  of  the 
Company  as  to  matters  which  are  patent.  The  notice  should  give  that 
information  which  is  peculiarly  within  the  knowledge  of  the  claimant, 
and  is  requisite  to  enable  the  Company  to  form  a  judgment  as  to  the 
propriety  of  the  claim  made  upon  them,  before  they  issue  their  warrant. 

Shee,  J. — In  considering  the  68th  section  of  stat.  8  &  9  Vict.  c.  18, 
we  must  look  at  the  words  of  other  sections,  the  18th,  21st  and  23d, 
which  are  necessarily  connected  with  it,  also  the  38th  and  51st,  and  we 
must  construe  the  last  clause  of  sect.  68  with  reference  to  its  manifest 
object  and  to  the  effect  which  the  construction  we  give  it  would  have 
upon  that  of  the  88th  and  51st  sections.  [His  Lordship  read  sect.  68.  j 
When  we  look  back  to  sect.  88  we  find  that,  in  the  requirement  of  sect. 
68,  that  the  Company  shall  issue  their  warrant  within  twenty-one  days 
after  the  receipt  of  notice  from  the  party  of  his  '^  desire  to  have  such 
question  of  compensation  settled  by  a  jury,"  is  involved  the  further 
requirement  that  they  shall  give  not  less  than  ten  days'  notice  of  their 
intention  to  cause  such  jury  to  be  summoned,  and  in  such  notice  they 
shall  state  what  sum  of  money  they  are  willing  to  give:  so  that,  incor* 
porating  the  38th  with  the  68th,  it  is  incumbent  on  the  Company,  within 
twenty-one  days,  not  only  to  issue  their  warrant  to  the  jsheriff  to  sum- 
mon a  jury,  but  also  to  state  the  *amount  they  are  willing  to  pay ;  rj^'roA 
and  by  sect.  51,  if  they  offer  a  sum  less  than  that  given  by  the  ^ 
jury,  they  will  have  to  pay  all  the  costs  of  the  inquiry.  Putting  these 
three  sections  together,  it  seems  to  me  that  the  Legislature  could  not 
have  intended  that  it  should  be  sufficient  to  give  the  Company  a  general 
notice,  which  would  not  enable  them  to  determine  whether  the  compen- 
sation claimed  was  reasonable  or  not.     In  the  present  case  merely  stating 


784  HEALEY  v.  T.  V.  BAILWAT  CO.    M.  T.  1884- 

that  the  interest  was  leasehold  would  not  enable  them  to  form  any  esti^ 
mate  of  its  value. 

I  thought,  in  the  course  of  the  argument,  that  the  words  '^  nature  of 
the  interest"  in  sect.  68  referred  only  to  the  case  of  arbitration  provided 
for  in  sect.  28  and  in  the  last  clause  but  one  of  sect.  68  ;  but  the  Lord 
Chief  Justice  and  my  learned  brothers  did  not  agree  with  me«  and  I  do 
not  found  my  judgment  upon  that.  The  word  *^  particulars"  in  the  last 
clause  of  sect.  68  may  well  refer  both  to  the  words  ^^  nature  of  the  inte* 
rest"  in  the  preceding  clause  and  to  the  words  at  the  commencement  of 
the  section,  *'  entitled  to  any  compensation  in  respect  of  any  lands,  or 
of  any  interest  therein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works."  Therefore,  I  concur  in  the 
judgment  of  the  rest  of  the  Court.  Rule  absolute. 
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6  d!7  7F.  4,  e.  96,  s,  1. — Poor^aU, — Deductions, — Tenanfs  Taxes, — Genend  and 
local  sewers  tax. — Expenses  o/ floodgate  and  sea-^oalL 

In  uieiiing  land  to  the  poor-rate  the. owner  and  oeenpier  ii  entitled,  nnder  atat.  6  ik  f  W. 
4,  e.  96,  s.  1,  to  have  dednotioni  made  from  the  grosi  rateable  valoe  of  hli  property  (1)  ia 
respect  of  the  general  lewers  tax  imposed  by  the  Gonrt  of  the  Commission  of  Bowers,  nnder 
itat.  4  A  5  Viot.  o.  45;  (2)  in  respect  of  the  amount  at  which  he  4s  rated  by  the  Court  of  tb« 
Commission  of  Sewers  for  the  maintenance  and  cleansing  of  the  sewers  and  works  in  a  Lerel  by 
which  the  rated  lands  are  benefited ;  (8)  in  respect  of  the  average  sui^  annnally  ezpeadtd 
by  him  in  the  maintenance  and  repairs  of  a  sluice  or  floodgate  and  goto,  nnder  the  jurisdic- 
tion of  the  Commissioners,  and  on  his  lands,  by  which  his  lands  alone  are  benefited,  sad 
which  worlcs  are  necessary  to  maintain  the  lands  in  a  state  to  command  their  rent;  (4)  ia 
respect  of  the  sum  annually  expended  by  him  in  the  maintenance  and  repairs  of  a  sea-wall 
which  the  owners  of  lands  fronting  a  navigable  river  were  bound  to  keep  up  under  a  present- 
ment made  at  a  Court  of  Sewers,  and  the  maintenance  of  which  wall  was  necessary  to  protect 
his  lands  :  as  all  the  above  are  tenant's  and  not  landlord's  taxes :  Cockbum,  C.  J.,  dnbitaats 
about  the  third  bead  and  Mellor,  J.,  about  the  two  last. 

On  appeal  to  the  Epiphany  Quarter  Sessions  for  the  county  of  E.osex, 
in  1864,  against  a  rate  for  the  relief  of*  the  poor  of  the  parish  of  Wen* 
nington,  the  Sessions  confirmed  the  rate  subject  to  the  following  case. 

The  appellant  is  the  owner  and  occupier  of  a  mansion-house  and 
about  480  acres  of  land  in  the  parish  of  Wennington,  and  of  this  qnan- 
tity  400  acres  or  thereabouts  are  situate  within  the  limits  of  the  level 
of  Wennington.  The  parish  of  Wennington  comprises  in  its  whole  ex* 
tent  about  1270  acres  of  land,  of  which  quantity  not  quite  860  acres 
are  situate  within  the  limits  of  the  Level. 

A  commission  of  sewers  is  legally  existing  under  and  by  virtue  of 
Stat.  23  H.  8,  c.  5,  and  the  several  other  statutes  relating  to  sewers,  in 
the  county  of  Essex,  called  the  Rainham  CommiRsion,  within  the  juris- 
diction of  which  (among  others)  is  the  Level  of  Wennington. 
*7861  '^^^  ^  acres  of  land  situate  in  the  parish  and  within  *the 
-*  Level  of  Wennington,  of  which  the  appellant  is  owner  and  occu- 
pier, are  duly  taxed  by  the  Court  of  the  Commission  of  Sewers  at  sa 
annual  sum  amounting  in  the  average  to  50/.  for  the  general  sewers  tsz 
under  the  powers  and  authority  of  stat.  4  &  5  Vict.  c.  45,  and  the  appel 
lant  duly  pays  such  tax. 

The  appellant  is  also  duly  taxed  and  assessed  by  the  Court  of  the 
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Commission  of  Sewers,  nnder  the  authority  of  the  statutes  in  that  behalf, 
in  a  sum  amounting  in  the  average  to  15L  yearly  for  the  due  maintenance 
and  cleansing  of  the  sewers  and  works  in  the  Level  of  Wennington  from 
which  his  lands  in  the  level  receive  benefit  and  avoid  damage :  this  rat& 
also  the  appellant  has  always  paid. 

There  are  under  the  jurisdiction  of  the  Commissioners  within  the 
level,  and  on  the  lands  of  the  appellant  there,  a  sluice  or  floodgate  and 
gote,  by  which  the  lands  only  of  the  appellant  are  benefited,  and  which 
works  are  necessary  to  maintain  the  lands  in  a  state  to  command  their 
rent.  The  sluice  or  floodgate  and  gote  are  repaired  and  cleansed  under 
the  superintendence  of  the  marsh  bailiff  at  an  annual  average  expense 
of  10/.,  which  is  borne  by  the  appellant. 

The  lands  situate  within  the  level  of  Wennington  abut  on  the  river 
Thames,  and  are, protected  from  being  inundated  and  covered  by  the 
waters  thereof  by  a  sea  wall  fronting  the  river,  the  whole  length  of  which 
wall  is  1  mile  6  furlongs  and  28  poles. 

At  a  Court  of  sewers  duly  held  under  the  commission,  on  the  16th 
April,  1861,  the  jurors  then  duly  impannelled  on  their  oath  presented 
(as  the  facts  are).  That  the  several  persons  named  and  mentioned  in  the 
second  Schedule  thereunder  written  or  thereto  annexed,  which  was  to 
be  deemed  and  taken  as  part  of  that  presentment,  *and  their  r«<ToiT 
ancestors  and  predecessors,  as  being  owners  of  the  respective  ^ 
quantities  of  land  within  the  level  and  the  jurisdiction  aforesaid  set 
opposite  to  such  their  respective  names  and  descriptions  in  the  Schedule, 
had  from  time  immemorial  been  used  and  accustomed  to  repair  and  of 
right  ought  to  have  repaired,  and  the  said  several  persons  still  of  right 
ought  to  repair,  at  their  own  respective  costs  and  charges,  when  and  as 
often  as  requisite  in  respect  of  their  lands  and  their  respective  estates 
therein,  and  by  reason  of  their  being  such  owners  thereof,  the  several 
and  respective  quantities  of  walling  within  the  level  and  at  the  respect- 
ive parts  or  places  mentioned  or  specified  and  set  forth  in  the  last- 
mentioned  Schedule.  And  that  the  several  persons  so  named  and 
mentioned  in  the  last-mentioned  Schedule  were  then  the  owners  of  the 
particular  lands  therein  also  mentioned  opposite  to  their  respective 
names  and  descriptions,  and  as  such  owners  and  in  respect  of  such  lands 
and  their  estates  therein  respectively  ought  by  reason  of  the  immemo- 
rial custom  and  usage  aforesaid  to  support,  maintain,  and  repair  the 
walling  at  their  own  respective  costs  and  charges  in  the  proportions 
mentioned  and  set  forth  in  the  same  Schedule  opposite  such  names  and 
descriptions  respectively,  and  at  the  respective  parts  or  places  therein 
also  in  that  behalf  mentioned  and  described. 

In  the  second  Schedule  annexed  to  the  presentment  the  appellant  is 
mentioned  to  be  liable  to  repair  4  furlongs  88  poles  of  the  walling  as 
owner  of  88  a.  3  r.  80  p.  of  land  situate  within  the  level,  and  also  an- 
other length  of  1  furlong  15  poles  of  the  walling  as  owner  of  67  a.  and 
9  p.  also  situate  within  the  level.  The  88  a.  3  r.  80  p.  and  67  a.  and 
9  p.  respectively  form  part  of  the  ^400  acres  within  the  level  of  r*»Too 
which  the  appellant  is  such  owner  and  occupier  as  aforesaid,  and  '- 
the  appellant  in  fact  maintains  and  repairs  the  4  furlongs  88  poles  and 
1  furlong  15  poles  of  walling,  and  the  expense  of  the  maintenance  and 
repair  thereof  amounts  on  an  average  to  40/.  yearly.  The  owners  of 
the  other  lands  mentioned  in  the  Schedule  (comprising  altogether  about 
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400  acres  only  out  of  the  entire  lands  sitaate  within  the  level)  repair 
the  remainder  of  the  sea-wall  according  to  their  respective  liabilities. 

The  appellant  was  rated  in  the  poor-rate  appealed  against,  and  which 
was  made  in  accordance  with  the  valuation  list  approved  by  the  com- 
mittee acting  under  The  Union  Assessment  Oommittee  Act,  1862,  25  & 
26  Vict.  c.  108.     [The  rate  was  set  out.] 

In  assessing  and  rating  the  appellant  to  the  rate  no  deduction  or 
allowance  whatever  was  made  for  or  in  respect  either  of  the  general 
sewers  tax  or  the  rate  for  the  maintaining  and  cleansing  of  the  sewers, 
nor  for  or  in  respect  of  the  respective  amounts  expended  by  the  appel- 
lant for  repairing  and  cleansing  the  sluice  or  floodgate  and  goto,  or  for 
the  maintenance  and  repairing  of  the  sea-wall,  and  it  was  admitted  that 
if  such  deductions  had  been  made  the  assessment  in  other  respects  would 
be  proper  and  just.  The  appellant  contended  before  the  assessoient  com- 
mittee that  he  was  entitled  to  a  deduction  in  respect  of  all  those  sums,  but 
they  refused  to  make  any  allowance  in  respect  of  any  of  them* 

The  appeal  to  the  Sessions  was  then  brought,  and  the  questions  raised 
thereby  were,  whether  the  appellant  was  entitled  to  have  a  deduction 
made  from  the  gross  rateable  value  of  his  property  in  respect  of  any  or 
either  and  which  of  the  said  several  sums. 
*7S91       *The  questions  for  the  opinion  of  the  Court  were : — 

-1  First.  Whether  in  the  rate  the  appellant  was  entitled  to  a  de- 
duction from  the  gross  estimated  rental  of  his  property  in  respect  of  the 
general  sewers  tax. 

Secondly.  Whether  in  the  rate  the  appellant  was  entitled  to  a  similar 
deduction  in  respect  of  the  amount  at  which  he  was  rated  for  the  main- 
tenance and  cleansing  of  the  sewers  and  works  in  the  level. 

Thirdly.  Whether  in  the  rate  the  appellant  was  entitled  to  a  similar 
deduction  in  respect  of  the  sum  annually  expended  by  him  in  the  main- 
tenance and  repairs  of  the  sluice  or  floodgate  and  gote  upon  his  lands. 

Fourthly.  Whether  in  the  rate  the  appellant  was  entitled  to  a  similar 
deduction  in  respect  of  the  sum  annually  expended  by  him  in  the  main- 
tenance and  repairs  of  the  sea-wall. 

Xu«A,  Murphy  and  Horace  Davetf,  for  the  respondents. — First.  The 
general  sewers  rate  is  a  landlord's  tax,  and  if  paid  by  the  tenant  may  be 
deducted  from  the  rent ;  and  therefore  is  not  to  be  deducted  in  estimat- 
ing the  net  annual  value  of  property  under  the  Parochial  Assessments 
Act,  6  &  7  W.  4,  c.  96,  s.  1 :  Palmer  r.  Earith,  14  M.  &  W.  428 ;  Baker 
V.  Greenhill,  8  Q.  B.  148  (E.  C.  L.  R.  vol.  43).  Stat.  23  H.  8,  c,  5, 
8.  8,  gives  the  Commissioners  power  to  seize  and  sell  the  land  in  the 
event  of  nonpayment  of  this  tax,  which  shows  that  it  is  a  landlord's  tax. 

Secondly.  So  also  is  the  annual  tax  for  maintaining  and  cleansing  the 
sewers  and  work«  in  the  Level. 

Thirdly.  The  expenses  of  maintaining  and  repairing  the  sluice  or 

floodgate  and  gote,  by  which  the  lands  of  the  appellant  only  are  bene- 

*7901  ^^^^'  ^^^  ^^^  within  the  terms  of  *stat.  6  &  7  W.  4,  c.  96,  s.  1, 

-'  ''other  expenses,  if  any,  necessary  to  maintain  them"  [the 

hereditaments]  ''  in  a  state  to  command  such  rent." 

Fourthly.  The  sea-wall  is  no  part  of  the  appellant's  premises,  and 
therefore  the  expense  of  maintaining  and  repairing  it  is  not  to  be  de- 
ducted in  estimating  the  net  annual  value.  In  Reg.  «.  The  Inhabitants 
of  Yange,  8  Q.  B.  242  (E.  C.  L.  R.  vol.  48),  it  was  held  that  the  appel- 
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lant  was  not  entitled  to  a  dedaction  in  respect  of  such  a  sea- wall.  The' 
only  difference  between  that  case  and  the  present  is  that  the  annual  cost 
of  maintaining  the  sea-wall  there  was  equal  to  the  gross  annual  value  of 
the  land.  [Gockbubn,  C.  J. — The  cost  of  a  sea-wall  diminishes  the  ac- 
tual value  of  the  land.]  Under  stat.  6  &  7  W.  4,  c.  96,  s.  1,  the  net 
annual  value  of  the  property  in  the  supposed  tenant's  hands  is  to  be 
ascertained. 

Mellish  and  Philhriek,  for  the  appellant. — First.  The  general  sewers 
tax  is  a  tenant's  tax :  it  is  imposed  under  stat.  4  &;  5  Vict.  c.  45,  s.  1. ' 
The  annual  expense  of  keeping  up  the  commission  of  sewers  is  a  charge 
on  the  occupier,  not  on  the  owner.  By  sect.  2  of  the  Act  the  Court  of 
Sewers  are  empowered  to  direct  the  apportionment  of  the  general  tax 
**  among  the  occupiers  of  the  lands  and  hereditaments"  in  each  parish, 
township  or  place,  within  the  jurisdiction  of  the  Court  of  Sewers,  "  in 
snob  proportions  and  upon  such  individuals  as  of  right  ought  to  pay  the 
same."  And,  by  sect.  3,  the  remedy  for  recovery  of  the  apportioned 
rate  is  by  distress  on  the  person  rated,  and  there  is  no  provision  enabling 
him  to  deduct  it  from  the  rent  paid  to  his  landlord.  The  Commission 
recited  in  the  first  statute  of  sewers,  *23  H.  8,  c.  5,  s.  3,  cm-  r:|ti7Qi 
powers  the  Commissioners  to  assess  the  person  ^'  who  hath  or  ^ 
holdeth  any  lands  or  tenements,  &;c.,"  which  applies  to  the  occupier  as 
much  as  to  the  owner  of  the  fee.  [Shek,  J. — In  Com.  Dig.  Sewers  (A.) 
it  is  said,  '^  By  the  common  law  the  King  might  make  a  commission  for 
the  survey  and  repair  of  the  banks,  walls,  and  other  fences  against  the 
sea,  before  any  statute  of  sewers ;"  and  the  principle  is  that  those  only 
are  liable  to  be  assessed  who  derive  or  are  likely  to  derive  benefit  from 
the  repair.  In  the  same  book  (E.  2),  ''  It  is  sufficient  to  charge  the 
visible  owner  or  occupier;  for  if  he  is  not  liable  for  the  whole,  he  may 
be  remedied  by  application  to  the  Commissioners."  And  in  (£.  5),  ^'  So, 
to  extraordinary  repairs,  which  tend  to  the  benefit  of  the  inheritance, 
a  lessor,  or  reversioner,  or  remainderman,  after  an  estate  for  liFe,  or 
years,  may  be  assessed."  Cockburn,  C.  J. — The  words  of  the  Com- 
mission, as  recited  in  stat.  23  H.  8,  c.  5,  s.  3,  are,  ''  all  those  persons, 
and  every  of  them,  to  tax,  assess,  charge,  distrain,  and  punish,  &c.,  after 
the  quantity  of  their  lands,  tenements,  and  rents,  by  the  number  of 
acres  and  perches,  after  the  rate  of  every  person's  portion,  tenure,  or 
profit,  or  after  the  quantity  of  their  common  of  pasture,  or  profit  of  fish- 
ing, or  other  commodities  there:"  those  words  point  to  owners  of  inherit- 
ance and  not  to  estates  for  years.]  If  the  expense  is  merely  to  keep  up 
the  annual  value  the  occupier  is  rateable.  [Cockburn,  C.  J. — Not  qu& 
occupier,  but  as  owner  of  a  tenement.]  Both  the  owner  and  the  occu- 
pier may  be  assessed. 

Palmer  t;.  Earith,  14  M.  k  W.  428,  only  decided  that  under  an  agree- 
ment that  the  tenant  should  pay  parochial  and  parliamentary  taxes,  he 
was  not  liable  to  pay  a  sewers  rate  :  it  was  assumed  that  independently 
of  agreement  the  ^sewers  rate  would  be  paid  by  the  tenant.  In  r«7Q9 
Rex  V.  Adames,  4  B.  4;  Ad.  61  (E.  C.  L.  R.  vol.  24),  decided  •-  '^^ 
before  stat.  6  &  7  W.  4,  c.  96,  it  was  held  that  land  which  was  liable  to 
a  sewers  rate  was  not  rateable  at  the  same  sum  as  land  not  so  liable, 
but  should  be  rated  at  that  sum  minus  the  sewers  rate :  though  Lord 
Tenterden,  who  died  before  judgment  was  delivered,  was  of  a  different 
opinion  (see  p.  69).    By  stat.  6  &  7  W.  4,  c.  96,  s.  1,  the  rate  is  to  be 
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made  upon  an  estimate  of  the  net  annual  value  of  the  several  heredita* 
ments  rated  thereunto ;  and  the  net  annual  value  is  explained  by  the 
subsequent  words  which  are  ''free  of"  not  ''deducting"  *'all  usual 
tenant's  rates  and  taxes."  [Cockburn,  G.  J. — Confusion  is  introduced 
by  those  words ;  of  course  the  tenant  in  offering  a  rent  takes  into  account 
the  expenses  with  which  his  profits  will  be  encumbered.  If  we  treat  all 
about  tenant's  rates  and  taxes  as  surplusage  we  get  an  intelligible  rule.] 

Secondly.  The  annual  cost  of  maintaining  and  cleansing  the  sewers 
and  works  from  which  the  appellant's  lands  in  the  level  receive  benefit 
and  avoid  damage  is  also  a  tenant's  tax. 

Thirdly.  The  expense  of  maintaining  and  repairing  the  sluice  or 
floodgate  and  gote  upon  the  appellant's  land  is  not  distinguishable  from 
the  expense  of  repairing  a  house  or  barn. 

Fourthly.  The  sea-wall  benefits  other  land,  but  each  landowner  who 
fronts  the  shore  pays  for  the  maintenance  of  it  in  proportion  to  the 
length  of  his  land  abutting  on  the  sea.  Beg.  v.  The  Inhabitants  of 
Vange,  8  Q.  B.  242  (E.  G.  L.  R.  vol.  43),  has  no  bearing  on  this  case. 
There  an  island  required  a  sea-wall  all  round  it,  and  on  a  grant  of  one- 
third  of  the  lands  in  the  island  to  the  appellant  he  undertook  to  main- 
*7dS1  ^^^^  ^^^  sea-wall ;  and  the  question  was  whether  *he  was  rateable 
-^  to  the  poor  at  all,  the  assessment  on  the  lands  granted  being 
equal  to  the  full  annual  rent ;  but  it  was  held  that  he  was  rateable  for 
the  full  annual  value  of  his  lands,  as  the  repair  of  the  sea-wall  was  a 
burden  on  his  property  like  a  mortgage  or  rent-charge.  [Crompton, 
J. — The  burden  of  keeping  up  the  sea-wall  was  part  of  the  price  he  paid 
for  the  land.] 

None  of  these  taxes  are  imposed  for  extraordinary  repairs,  and  there- 
fore deductions  ought  to  be  allowed  in  respect  of  all  of  them  as  expenses 
necessary  in  order  to  maintain  the  property  in  a  state  to  command  the 
rent. 

GoGKBURN,  G.  J. — I  am  of  opinion  that  our  judgment  ought  to  be 
for  the  appellant. 

As  to  the  first  and  second  heads,  the  question  is  whether,  in  assessing 
to  the  poor-rate  the  property  of  the  appellant,  who  is  owner  and  occa- 
pier,  for  the  purpose  of  ascertaining  the  rateable  value,  a  deduction 
should  be  made  in  respect  of  the  general  and  local  sewers  rates  and 
taxes  to  which  the  property  is  subject.  The  Parochial  Assessments 
Act,  6  &  7  W.  4,  c.  96,  s.  1,  provides  that  an  estimate  shall  be  made 
of  the  net  annual  value,  and  that  such  value  shall  be  ascertained  by  the 
rent  at  which  the  land  would  let  from  year  to  year  after  deducting  all 
usual  tenant's  rates  and  taxes.  It  is  said  on  behalf  of  the  appellant, 
first,  that  these  sewers  rates  imposed  under  the  authority  of  stat.  4  &  5 
Vict  c.  45,  are  tenant's  taxes,  and  therefore  to  be  deducted;  and 
secondly,  supposing  they  are  not  tenant's  taxes,  still  they  are  to  be 
deducted,  for  stat.  6  &;  7  W.  4,  c.  96,  s.  1,  goes  on  to  provide  that  the 
rent  which  the  supposed  tenant  pays  shall  be  subject  to  further  deduc- 
tion in  respect  of  the  probable  average  annual  cost  of  repairs,  insurance, 
^7Q41  ^^^  other  expenses,  ^necessary  to  maintain  the  property  in  a 
^  state  to  command  the  rent.  Whether  expenses  not  incurred  by 
the  proprietor  himself,  but  cast  upon  him  by  the  maintenance  of  the 
district  sewerage  to  which  he  is  by  Act  of  Parliament  compelled  to 
contribute,  are  expenses  within  this  provision,  is  a  difficult  question.   It 
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18,  however,  not  necessary  to  decide  it,  because  I  think  we  are  warranted 
in  holding  that  the  rates  and  .taxes  in  question  are  tenant's  taxes.     By 
The  Sewers  Act,  23  H.  8,  c.  5,  s.  8,  it  is  provided  that  the  Commis- 
sioners of  Sewers  for  the  purpose  of  maintaining  sea-walls.  Sewers,  Aic, 
shall  tax,  assess  and  charge  the  persons  holding  lands  or  tenements 
^within  the  limits  of  the  commission  "after  the  quantity  of  their  lands, 
tenements,  and  rents,  by  the  number  of  acres  and  perches,  after  the  rate 
of  every  person's  portion,  tenure,  or  profit."     Whenever,  therefore,  the 
Commissioners  find  a  person  in  possession  of  a  tenement  within  their 
district,  they  are  entitled  to  tax  him  according  to  the  nature  of  his 
interest  and  the  profit  he  derives  from  his  land.     What  would  be  the 
position  of  the  imaginary  tenant  from  year  to  year,  referred  to  in  stat* 
6  &;  7  W.  4,  c.  96,  in  occupation  of  land  within  this  district?     He  is 
liable  to  be  taxed  according  to  the  quantity  of  his  interest,  and  there- 
fore he  is  liable  to  an  annual  assessment  in  proportion  to  his  estate. 
There  is  nothing  in  the  Act  either  expressly  declaring  or  leading  to  the 
inference  that  a  tenant  from  year  to  year  is  not  included,  or  that  the 
reversioner  is  liable  to  reimburse  him.     The  inference  is  rather  the 
other  way,  for  he  would  not  be  taxed  according  to  the  quantity  of  his 
interest  if  he  were  able  to  come  on  his  landlord  for  the  payments  he 
had  made.     Suppose  a  general  sewers  tax  imposed  for  all  time  to  come, 
the  Commissioners  must  ^distinguish  between  the  occupier  and  r^nqs 
the  reversioner,  and  assess  them  according  to  the  quantity  of   '- 
their  interest.     If  so,  this  is  a  tax  to  which  the  tenant  is  liable  to  be 
assessed  and  which  he  is  bound  to  pay,  and  which  he  is  not  able  to  call 
upon  his  landlord  to  reimburse  him.     It  is  properly  and  essentially  a 
tenant's  tax,  which  is  a  tax  which  the  tenant  in  occupation  is  not  only 
primarily  but  ultimately  called  on   to  pay,  and,  being  so,  is  to  be 
deducted  from  the  rent  in  calculating  the  rateable  value. 

The  third  and  fourth  heads  have  no  reference  to  yearly  value,  but 
relate  to  permanent  works ;  and  the  question  is  whether  they  are  within 
the  description  of  expenses  necessary  to  maintain  the  property  in  a  state 
to  command  the  rent.  Although  I  have  difficulty  as  to  the  sum  expended 
for  the  maintenance  and  cleansing  of  the  sluice  or  floodgate  and  goto,  I 
have  not  the  same  difficulty  as  to  that  expended  for  the  maintenance 
and  repair  of  the  sea-wall.  However,  they  are  not  expenses  incurred 
by  the  proprietor  himself,  but  in  the  course  of  carrying  out  a  general 
scheme,  and,  the  deductions  claimed  being  only  in  respect  of  the  average 
annual  cost,  I  think  they  also  ought  to  be  allowed. 
Crompton,  J.,  had  left  the  Court. 

Mellor,  J. — I  have  some  doubt,  but  on  the  whole  my  opinion  agrees 
with  that  of  the  Lord  Chief  Justice  as  to  the  two  first  heads,  for  the 
reasons  which  he  has  given.  They  are  deductions  which  the  tenant 
would  make  in  fixing  the  rent  which  he  would  give. 

With  reference  to  the  other  two  heads,  I  am  not  so  satisfied  that  the 
reason  given  applies;  but,  if  not,  still  *they  are  repairs  neces-  f^'tq^ 
sary  to  enable  the  property  to  command  the  rent,  and  there-  '- 
fore,  in  order  to  ascertain  the  rateable  value,  should  be  deducted. 

Shee,  J. — The  appellant,. the  owner  and  occupier  of  lands  and  tene- 
ments, is  rated  on  an  assessment  to  the  poor-rate,  in  which  no  account 
has  been  taken  of  the  charge  to  which  400  acres  of  his  property  are 
subject  for  sewers  rates.    The  amount  of  the  sewers  rates  is  not  ascer- 
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tained  by  a  fresh  valaation  from  year  to  year,  but  is  thrown  over  many 
years,  and  in  each  year  the  rate  is  assessed  on  the  occupier  of  land  and 
is  payable  by  him.  The  question  whether  this  charge  nas  been  rightly 
omitted  in  rating  the  appellant  depends  on  the  construction  of  stat.  6 
&  7  W.  4,  c.  96,  s.  1.  I  think  the  rent  referred  to  in  that  enactment 
is  that  which  a  tenant  from  year  to  year  would  give  subject,  among 
others,  to  this  charge ;  for  I  understand  the  words  ^'  free  of  all  usual 
tenant's  rates  and  taxes,  and  tithe  commutation  rent-charge,  if  any," 
as  meaning  *'  without  regard  to"  or  "  putting  aside*'  all  rates  and  taxes 
which  fall  upon  the  tenant,  and  the  tithe  commutation  rent-charge ;  and 
then  are  to  be  deducted  the  average  annual  cost  of  repairs  and  insur- 
ance, which  the  landlord  must  pay  unless  there  be  an  agreement  with 
the  tenant  otherwise,  as  well  as  all  other  expenses  necessarily  incurred 
by  the  landlord  in  order  to  enable  the  property  to  command  the  assumed 
rent.  Therefore  the  sewers  rates  must  be  taken  into  account  in  ascer- 
taining the  net  annual  value ;  and  the  appellant  is  overrated. 
That  reasoning  would  include  also  the  third  and  fourth  heads. 

Judgment  for  the  appellant 


*7Q7i  *GLEDSTANES  and  Others  v.  The  Corporation  of  the 
'^'J  ROYAL  EXCHANGE  Assurance.    Nov.  11. 

Marine  iMurance. —  Open  policy. — Declaration  of  shiv. — Knowledge  of  lo9s, — 
Knowledge  of  excess  of  insurance  on  cargo  oj  particular  ship. 

The  plaintiffs  wen  agenti  in  London  of  an  ininrance  Company  at  Hong  Kong,  which  had 
alio  an  agent  at  Calcutta.  Merehanta  at  Calcutta  desirous  of  effecting  insurances  with  the 
Company  malie  application  to  their  agent  hefore  the  goods  are  shipped,  or  the  name  of  the 
intended  ship  known,  or  the  quantity  or  particulars  of  the  merchandise  defined,  and  if  lite 
application  is  accepted  a  slip  naming  the  risk  accepted  is  deliTered  to  the  assured,  and  aa 
■oon  as  the  particular  ship  is  determined  on  a  policy  expressed  to  be  upon  the  whole  amount 
of  merchandise  consigned  by  that  ship  is  drawn  up  and  delivered  to  the  assured :  what  quan- 
tity of  merchandise  is  covered  by  the  policy  remains  uncertain  until  actually  shipped. 

The  Company,  not  deeming  it  expedient  to  take  upon  themsolres  risks  to  a  greater  extent 
than  5000{.  upon  any  one  ship,  the  plaintiffs  as  their  agents  in  London  effected  on  their  behalf, 
with  the  defendants  and  others,  open  policies  of  insurance  to  cover  the  excess  of  5000/.  upon 
any  one  ship.  In  accordance  with  this  course  of  business  the  plaintiffs  effected  a  policy  of 
insurance  with  the  defendants,  dated  the  8th  October,  1858,  for  7000/.  "Being  on  goods  •  .  • 
part  of  10,000/.  to  cover  the  excess  of  5000/.  which  may  be  tsken  by  the  Calcutta  agent  of 
The  Hong  Kong  Insurance  Company  on  any  one  ship."  The  ships  were  described  aa  **  first- 
class  ship  or  ships  as  may  be  declared."  From  time  to  time,  as  the  plaintiffs  received  advices 
stating  the  names  of  the  ships  and  the  particulsrs  of  the  amounts  of  excess  on  each^  thej 
made  declarations  of  the  amounts  and  names  of  the  ships  to  the  defendants,  and  endorse- 
ments were  made  of  those  declarations  upon  the  back  of  the  policy.  On  the  14th  February, 
1859;  before  the  preceding  policy  was  fully  appropriated,  the  plaintiffs  effected  a  further  policy 
of  the  same  kind  for  7000/.,  with  a  memorandum  **  to  follow  and  succeed  policy  8th  October, 
1858."  This  policy  was  also  appropriated  by  declarations  endorsed  thereon.  A  similar  policy 
was  effected  by  the  plaintiffs  with  the  defendants,  dated  the  Slet  March,  1859.  On  the  16th 
March,  I860,  there  remained  5000/.  unappropriated  upon  this  policy.  On  the  same  day  a  tele- 
gram, dated  Calcutta,  March  10th,  arrived  in  London,  and  was  known  to  the  plaintiffs  and 
defendants,  vii.,  "  Ship  R.  O.  burnt  and  scuttled  some  cargo  will  be  saved."  On  the  17th 
March  the  plaintiffs  appropriated  the  remaining  5000/.  upon  the  policy  of  the  31si  March, 
1859,  to  other  ships.  On  the  19th  March,  1860,  the  plaintiffs  effected  a  fhrther  policy  in  the 
usual  terms  for  10,000/.  to  follow  and  succeed  the  policy  of  the  31st  March,  1859.  On  the  Slsi 
March  the  plaintiffs  in  due  course  received  instructions  from  the  Calcutta  agent,  despatched 
on  the  15th  February,  for  an  insurance  on  the  R.  Q.,  and  immediately  notified  to  the  defeod- 
aaii  that  the  declaration  of  insurance  in  ezeesf  of  5000/.  on  the  cargo  of  the  R.  G.  woold  ba 
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BUide  upon  th«  poliej  of  the  19th  Mareh,  and  on  the  S6th  Mareh,  haTing  reeeired  the  fall 
particalan  from  Caleutta,  endoried  on  the  policy  a  declaration  of  the  amoant  in  excess  of 
6000/.  upon  that  ship.  On  the  24th  March,  1860,  before  the  last-mentioned  policy  was  ex- 
hausted and  while  there  remained  upwards  of  5000^  unappropriated  upon  it,  the  plaintiffs 
effected  a  farther  policy  with  the  defondanU  for  20,000^  to  follow  the  policy  of  the  19th  Marc)^ 
1860,  and  a  memorandum  was  endorsed  on  the  policy  of  the  19th  March,  1860,  as  follows, 
-  20,000^  to  follow  2^th  March,"  such  date  being  a  misUlie  for  the  24th  March.  Similar 
policies  were  from  time  to  time  effected  during  the  currency  of  the  preceding  policy,  and  there 
remained  upon  the  last  of  them  an  amount  unappropriated  more  than  sufficient  to  corer  tb« 
amount  for  the  R.  O. 

Held,  that  the  plaintiffs  were  entitled  to  recover  in  respect  of  the  excess  over  5000/.  upon 
the  cargo  of  the  R.  O.,  inasmuch  as :  (1)  The  fact  of  the  loss  of  the  R.  G.  being  known  at  the 
time  of  the  policy  of  the  19th  March,  1860,  did  not  affect  its  validity ;  (2)  it  was  not  then 
known  that  the  defendants'  Company  had  any  excess  over  5000/.  upon  the  cargo  of  the  R.  O. ; 
and  (3),  •em&/«,  the  plaintiffs  would  hare  been. entitled  to  recover  if  it  had  been  known.  ^ 

This  was  an  action  to  recover  2715/.,  the  amount  of  a  partial  loss, 
alleged  to  have  attached  under  one  or  other  of  certain  open  policies  on 
goods  insured  in  the  sum  of  7699/.  1«.  8d.j  whereof  4738/.  was  declared 
on  policies  by  ship  or  ships  in  respect  of  the  cargo  of  the  ship  Red 
Gauntlet,  which  was  totally  lost  by  fire  at  Calcutta ;  and  the  following 
special  case  was  stated  by  an  arbitrator  pursuant  to  a  Judge's  order. 

The  plaintiffs  are  merchants  in  London,  and  act  as  the  agents  there 
of  The  Hong  Kong  Insurance  Company.  This  Company  is  established 
at  Hong  Kong,  and  carries  on  the  business  of  marine  insurance  there 
and  elsewhere,  and  they  have  an  agent  established  at  Calcutta  with 
general  authority  to  underwrite  policies  on  their  behalf. 

The  course  of  business  of  the  Company  in  taking  risks  at  Calcutta, 
80  Far  as  it  is  material  to  this  case,  is  as  follows.  Merchants  at  Calcutta 
intending  to  make  consignments  of  merchandise,  for  example  to  the 
United  l^ingdom,  and  being  desirous  of  securing  insurances  upon  the 
same  with  the  Company,  maKe  application  to  the  agent  of  the  Company 
some  time  before  the  goods  are  actually  shipped,  or  even  the  name  of 
the  intended  *ship  is  known,  or  the  precise  quantity  or  particu-  r^yog 
lars  of  the  merchandise  is  defined ;  and  if  the  application  is  ^ 
accepted  a  slip  naming  the  risk  accepted  in  general  terms,  but  without 
naming  the  ship  or  specifying  the  particulars  of  the  merchandise,  is 
delivered  to  the  assured,  and  as  soon  as  the  particular  ship  is  deter- 
mined on  a  formal  policy  of  insurance,  expressed  to  be  upon  the  whole 
amount  of  merchandise  which  the  assured  may  consign  by  that  particu- 
lar ship,  is  drawn  up  and  delivered  to  him :  what  quantity  of  merchan- 
dise is  covered  by  such  policy  remains  uncertain  until  the  same  is 
actually  shipped. 

Under  these  circumstances  the  Company  do  not  know  at  the  time  of. 
issuing  a  policy  of  insurance  what  may  prove  ultimately  to  be  the 
amount  of  risk 'taken  by  them  on  any  particular  ship,  and  not  deeming 
It  expedient  to  take  upon  themselves  risks  to  a  greater  extent  than 
6000/.  upon  any  one  ship,  the  plaintiffs,  as  their  agents  in  London,  effect 
on  their  behalf  with  the  defendants  and  others  open  policies  of  insur- 
ance to  cover  the  several  amounts,  if  any,  which  the  Company  may  have 
taken  in  excess  of  5000/.  upon  any  one  ship.  The  maximum  amount 
of  value  to  be  insured  in  these  policies  is  fixed  therein. 

In  accordance  with  this  course  of  business  the  plaintiffs  effected  a  policy 
of  insurance  with  the  defendants,  dated  the  8th  October,  1858,  and 
Bumbered  22,112,  for  7000/.,  the  subject  of  insurance  being  described  and 


' « 
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valued  as  follows : — ^^  Being  on  goods  free  of  all  average  part  of  10,000?. 
to  cover  the  excess  of  50007.  which  may  be  taken  by  the  Calcutta  agent 
of  The  Hong  Kong  Insurance  Company  on  any  one  ship  warranted  to 


*800] 


be  shipped  on  or  before  81st  March,  1859."     The  ships  *were 


described  as  being  ^^  first-class  ship  or  ships  as  may  be  declared.'* 

The  Calcutta  agent  of  The  Hong  Kong  Insurance  Company  had 
taken  risks  on  goods  which  exceeded  5000Z.  on  single  ships,  and  from 
time  to  time,  as  the  plaintiffs  received  advices  from  the  Company  to  that 
effect  stating  the  names  of  the  ships  and  the  particulars  of  the  amounts 
of  excess  on  each,  the  plaintiffs  made  declaration  of  the  amounts  and 
names  of  the  ships  to  the  defendants,  and  endorsements  were  made  of  - 
those  declarations  upon  the  back  of  the  policy.  [These  endorsements  ^ 
were  set  out,  the  first  being  dated  18th  November,  1858,  and  the  last 
16th  March,  1859.]  The  particulars  of  the  subjects  of  risks  covered 
by  this  policy  were  thus,  on  the  16th  March,  1859,  completed,  and  the 
policy  fully  appropriated,  or,  as  it  is  sometimes  expressed,  ''  consumed.'* 

On  the  12th  February,  1859,  before  the  last-mentioned  policy  was 
fully  appropriated,  the  plaintiffs  proposed  to  effect  a  further  policy  of 
the  same  kind  for  lOOOL  This  proposition  was  made  by  means  of  a 
memorandum  which  was  endorsed  on  the  back  of  the  last-mentioned 
policy  as  follows :— "  12th  Feboruary.  7000Z.  to  follow  this ;"  and  this 
proposal  being  accepted,  a  policy,  numbered  8686/83,  and  dated  Feb- 
ruary 14th,  1859,  was  effected  for  70007.,  being  expressed  to  be  '*on 
goods  part  of  10,000Z.  to  cover  the  excess  of  5000/.  on  any  one  ship 
free  of  all  average  to  follow  and  succeed  policy  No.  22,112,  8th  Octo- 
ber, 1858,  warranted  to  be  shipped  on  or  before  30th  June,  1859."  This 
policy  was  in  like  manner  appropriated  by  declarations  endorsed  thereon 
as  before,  the  last  of  which,  being  upon  part  value  of  a  policy  on  ship 
W.  W.  Smith,  was  dated  7th  November,  1859. 

*8011  *'^  similar  policy  was  also  opened  by  the  plaintiffs  with  the 
°"  J  defendants,  ^umbered  7629/80,  and  dated  March  31st,  1859,  also 
for  7000/.,  ^'  being  upon  goods  part  of  10,000/.  to  follow  and  succeed 
policy  No.  3686/33,  dated  14th  February,  1859,  warranted  to  be 
shipped  on  or  before  3l8t  December,  1859,"  and  a  memorandum 
was  endorsed  on  policy  No.  3686/33  as  follows :— "  31st  March.  7000/. 
to  follow  this  at  80/."  On  the  7th  November,  1859,  the  first  endorse- 
ment was  made  upon  this  policy,  and  was  upon  the  remainder  of  the 
policy  on  ship  W.  W.  Smith,  partly  appropriated  by  the  last  endorse- 
ment on  the  preceding  policy. 

On  the  16th  March,  1860,  there  remained  still  5000/.  unappropriated 
upon  the  open  policy  date<)  March  31st,  1859. 

On  the  same  day  a  telegram  arrived  in  London  by  the  Red  Sea  and 
India  telegraph,  having  been  despatched  from  Calcutta  six  days  previ- 
ously, containing  the  following  message : — 

<«  From  Malta,  dated  15,  time  8  p.  m. 
"  To  Lloyd's,  London. 

^^  Ship  Red  Oauntlet  bound  to  London  burnt  and  scuttled  some  cargo 
will  be  saved.     Calcutta,  March  10. 

"  16.8.22  a.  m.  Lloyd,  Calcutta." 

This  telegram  on  the  same  day,  the  16th  March,  1860,  was  known  to 
the  plaintiffs  and  defendantSi 

On  the  17th  March,  the  plaintiffs,  in  aceordance  with  the  course  of 
business,  appropriated  the  remaining  6000/.  upon  the  policy  of  Mardl 
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81st,  1859,  to  insurances  in  excess  of  50007.,  upon  'the  ships  City  of 
Manchester,  2000/.,  Blenheim,  2000Z.,  and  Agamemnon,  *1000/. ;  r^^onf) 
and  on  the  same  day  the  plaintiffs  effected  with  the  defendants  ^ 
three  specific  policies  on  behalf  of  The  Hong  Kong  Insurance  Gom^ 
pany,  one  on  goods  per  City  of  Manchester,  for  8000/.,  another  on 
goods  per  Agamemnon,  for  4000/.,  and  a  third  on  goods  per  Blenheim 
for  2000/.,  parts  of  the  risks  in  respect  of  the  cargoes  of  those  ships 
haying  already  been  placed  upon  the  open  policy  just  appropriated. 

On  March  19th,  1860,  the  plaintiffs  effected  a  further  policy  for 
10,000/.  to  follow  the  policy  of  March  Slst,  1859,  which  was  expressed 
to  be  as  follows : — **'  Being  on  goods  free  of  average,  &c.,  to  follow  and 
succeed  policy  No.  7529/80,  dated  Slst  March,  1859,  warranted  to  be 
shipped  on  or  before  Slst  December,  1860."  The  plaintiffs,  in  the 
mode  that  had  been  previously  pursued  when  the  prior  policies  were 
effected,  endorsed  on  the  policy  No.  7529^80  the  following  memoran- 
dum : — "  10,000/.  to  follow  17th  March  at  80/."  as  instructions  for  the 
policy  of  the  19th  March,  1860,  and  the  defendants  initialed  the  memo*- 
randum  as  an  acceptance  of  the  risk. 

On  the  21st  March,  1860,  the  plaintiffs  in  due  course  received  from 
the  Calcutta  agent  of  the  Hong  Kong  Insurance  Company  the  following 
instructions  despatched  from  Calcutta  on  the  15th  February,  1860 : — 
^^  In  our  next  by  regular  mail  you  will  find  particulars  for  insurances 
under  our  open  policy  for  Bed  Gauntlet  and  Surrey."  This  was  the 
first  intimation  received  in  England  of  any  insurance  by  The  Hong 
Kong  Insurance  Company  upon  Ked  Gauntlet. 

The  plaintiffs,  immediately  upon  the  receipt  of  these  instructions  from 
Calcutta,  notified  to  the  defendants  that  the  declaration  of  insurance  in 
excess  of  5000/.  on  the  cargo  of  The  Red  Gauntlet  would  be  made  upon 
the  '^'last-mentioned  policy  when  the  particulars  were  received,  r^ono 
Their  right  to  declare  in  respect  of  The  Red  Gauntlet  was  how-  ^ 
ever  disputed,  and  on  the  26th  March,  the  plaintiffs,  having  received 
advices  from  Calcutta  that  The  Hong  Kong  Insurance  Company,  as  the 
fact  was,  had  taken  risks  upon  the  cargo  of  the  ship  Red  Gauntlet  to 
the  amount  of  4738/.  in  excess  of  5000/.  upon  that  one  ship,  endorsed 
a  declaration  of  that  amount  per  Red  Gauntlet  on  the  back  of  the  policy 
of  the  19th  March,  1860,  and  gave  notice  of  the  same  to  the  defend- 
ants. The  defendants  refused  to  accept  or  acknowledge  that  declara- 
tion upon  the  ground  that  the  burning  of  The  Red  Gauntlet  was  known 
to  both  parties  before  the  policy  was  effected  or  applied  for ;  the  plain- 
tiffs thereupon  wrote  opposite  the  declaration  per  The  Red  Gauntlet  the 
words  *^  in  dispute,"  and  after  doing  so  declared  other  risks  upon  the 
policy  to  the  full  amount,  which  were  initialed  by  the  defendants,  but 
the  words  '*  in  dispute"  were  not  noticed  by  them. 

The  plaintiffs,  on  the  24th  March,  1860,  before  the  last-mentioned 
policy  was  exhausted  and  while  there  remained  upwards  of  5000/.  unap- 
propriated upon  it,  effected  a  further  policy  with  the  defendants  for 
20,000/.  to  follow  the  policy  of  the  19th  March,  1860,  and  a  memoran- 
dum was  endorsed  on  the  policy  of  the  19th  March,  1860,  as  follows, 
<*  20,000/.  to  follow  25th  March,"  such  date  being  a  mistake  for  the  24th 
March. 

Similar  policies  were  from  time  to  time  effected  during  the  currency 
of  the  preceding  policy,  and  there  remained  upon  the  last  of  them  an 
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amount  unappropriated  more  than  sufficient  to  cover  the  amount  for  The 
Red  Gauntlet. 

*8041  ^^^  interest  of  The  Hong  Kong  Insurance  Company  *and  the 
-I  validity  of  the  insurances  were  admitted,  as  well  as  the  loss,  and 
that  the  goods  were  shipped  on  board  the  ship,  and  that  all  warranties 
and  conditions  were  complied  with  except  so  far  as  the  same  might 
otherwise  appear  on  this  case ;  and  it  was  agreed  that  the  amount  to  be 
recovered  by  the  plaintiffs  (if  any)  should  be  settled  by  an  arbitrator  to 
be  named  by  the  parties. 

Copies  of  the  policies  were  annexed  to  and  formed  part  of  the  case. 

The  question  for  the  opinion  of  the  Court  was  Whether  the  plaintiib 
were  entitled  to  recover  in  respect  of  the  excess  over  5000L  taken  by 
The  Hong  Kong  Insurance  Company  upon  the  cargo  of  the  ship  Red 
Gauntlet. 

LiLsh  {Hannen  with  him),  for  the  plaintiffs. — First.  The  policy  effected 
on  the  19th  March,  1860,  as  a  further  policy,  the  preceding  having  been 
exhausted,  is  an  open  policy  to  cover  all  risks  which  The  Hong  Hong 
Insurance  Company  might  take  on  any  one  ship  in  excess  of  50002. 
As  soon  as  a  ship  was  loaded  to  excess  the  risk  was  insured  at  Calcutta. 
The  terms  of  a  policy  are  'Most  or  not  lost."  The  loss  was  known  to 
both  parties  on  the  16th  March,  but  that  knowledge  does  not  affect  the 
policy,  for  neither  of  them  knew  that  The  Hong  Kong  Insurance  Com- 
pany bad  any  interest  in  it.  The  merchant  did  not  know  by  what  ship 
his  goods  might  come,  and  the  successive  policies  being  on  the  same 
subject-matter  constituted  one  continuous  insurance,  and  the  risk  would 
attach  on  each  ship  in  the  order  of  sailing. 

Secondly.  The  declaration  of  the  subject  of  insurance  is  not  a  condi- 
i^QQfrt  tion  precedent,  and  does  not  alter  the  '^'contract  between  the 
^  assured  and  the  underwriter ;  though  the  assured  cannot  recede 
from  his  appropriation.  [Crompton,  J. — The  policy  is  on  any  ship 
"as  may  be  declared/'  that  is,  to  which  the  assured  appropriate  the 
risk ;  you  seek  to  substitute  the  words  ''  on  ships  in  their  order.'*]  The 
underwriter  may  fill  up  the  policy  as  he  pleases.  The  object  of  the 
assured  was  to  have  a  policy  which  would  cover  every  ship.  When  the  ship 
sailed  it  would  not  be  known  whether  the  risk  was  in  excess  of  5000^ 
At  any  rate,  as  soon  as  the  asent  of  the  plaintiffs'  Company  appropriated 
the  risk  at  Calcutta  the  policy  attached ;  and  that  appropriation  was 
before  the  loss.  The  declaration  is  only  a  notification  of  the  exercise  of 
the  power  of  appropriation,  which  is  the  act  of  the  assured  alone,  and 
the  underwriters  have  no  power  to  reject  any  risk  coming  within  the 
terms  of  the  policy :  Harman  v.  Kingston,  8  Camp.  150.  The  notifica- 
tion of  it  can  only  be  given  as  soon  as  practicable  according  to  the 
course  of  post.  In  Harman  v.  Kingston,  8  Camp.  150,  the  declaration 
was  not  communicated  until  after  intelligence  received  of  the  loss.  No 
doubt  the  goods  were  shipped  under  the  policy,  though  it  is  not  so 
stated. 

Bovill  ( Watkin  William%  with  him),  for  the  defendants. — First.  The 
risk  in  respect  of  The  Red  Gauntlet  was  not  covered  by  any  of  the 
policies ;  there  was  not  one  continuous  policy  or  series  of  policies.  The 
plaintiffs  as  agents  of  The  Hong  Kong  Insurance  Company  deviated 
from  the  usual  course  in  effecting  the  policy  of  the  19th  March,  1860: 
there  was  no  declaration  when  it  was  effected ;  and  there  was  a  break 


6  BEST  &  SMITH.    Q.  B.  805 

between  the  17th  and  the  19th  March, — on  the  former  day  the  current 
policy  *wa8  filled  up  and  exhausted,  and  therefore  for  two  days  t^koaz* 
there  was  no  policy  covering  the  risk  to  which  the  declaration  ^ 
could  apply.  Every  policy  was  in  the  nature  of  a  new  contract,  it  being 
optional  with  either  party  to  make  a  fresh  insurance.  Suppose  The 
Bed  Gauntlet  had  arrived  in  England,  the  plaintiffs  would  not  have 
declared.  But  assuming  the  policy  to  take  effect  from  the  17th  March, 
that  was  after  the  loss  of  The  Red  Gauntlet,  and  both  parties  had  know- 
ledge of  it.  The  risk  taken  by  the  defendants  was  in  respect  of  the 
ship. 

Secondly.  The  policy  is  to  attach  on  ships  to  ^'be  declared."  A 
declaration  to  have  any  validity  must  be  communicated  to  the  under* 
writers.  In  Harman  v.  Kingston,  3  Camp.  150,  where  a  declaration  of 
interest  was  necessary  to  make  the  policy  a  valued  one,  Lord  Ellen- 
borough  held  that  a  specification  of  interest  not  communicated  to  the 
underwriter  was  not  such  a  declaration  ;  the  reason  of  which  is  tha^t  if 
the  declaration  were  not  communicated  the  assured  might  treat  the 
policy  as  either  open  or  valued,  and  the  underwriter  would  not  know 
which  it  was  until  the  claim  was  made.  The  same  reason  applies  here. 
[Cbompton,  J. — Here  the  object  was  to  secure  the  plaintiffs'  Company 
during  the  whole  of  the  voyage ;  and  then  the  doctrine  of  Lord  Ellen- 
borough  in  Harman  v.  Kingston,  8  Camp.  150,  does  not  apply.  Shee,  J. 
— In  tMit  case  the  policy  was  held  good  as  an  open  policy  without  a 
declaration.]  Until  the  declaration  is  communicated  to  the  underwriter 
there  is  no  subject-matter  on  which  the  policy  can  attach,  for  in  the 
interval  the  assured  might  revoke  the  declaration.  [Gockburk,  C.  J. — 
Lord  Ellenborough  does  not  say  that  there  must  be  a  communication 
of  the  declaration  to  the  underwriter.]  If  a  communication  *to  r^taQj 
the  underwriter  were  not  necessary,  the  agent  of  the  plaintiffs  ^ 
might  shift  the  appropriation  of  the  policy. 

Lushy  in  reply. — The  knowledge  which  vitiates  a  policy  is  a  knowledge 
of  the  loss  of  the  subject  of  insurance.  Here  neither  party  knew  that 
the  plaintiffs'  Company  had  any  insurance,  much  less  an  excess,  on  the 
goods  in  the  ship  Bed  Gauntlet.  But,  if  the  underwriter  chooses  to 
effect  a  policy  with  full  knowledge  that  the  loss  has  actually  happened, 
he  is  bound  by  it :  M>ad  t;.  Davison,  3  A.  &  E.  303  (E.  C.  L.  R.  vol. 
80).  All  the  goods,  or  so  much  as  would  reduce  the  loss  to  less  than 
5000/.,  might  be  saved :  the  loss  insured  by  the  policy  is  the  contingency 
of  the  assured  having  any  goods  on  board  and  of  the  loss  exceeding 
6000/. 

The  argument  that  a  declaration  cannot  operate  if  made  after  the  loss 
amounts  to  this,  that  the  defendants  do  not  insure  any  of  the  ships  in- 
sured by  the  plaintiffs'  Company  which  do  not  arrive  safe.  The  decla- 
ration may  be 'made  at  any  time  or  not  at  all :  the  intention  of  the  party 
to  make  insurance  is  enough.  Here  the  intention  was  evidenced  by  the 
letter  of  the  agent  sent  off  a  month  before  the  vessel  sailed :  that  waa 
an  irrevocable  appropriation,  and  from  that  time  the  risk  attached.  In 
1  Arnould  on  Marine  Assurance,  2d  ed.,  pp.  219,  220,  it  is  said,  '^  With 
regard  to  the  subsequent  declaration  by  the  assured  of  the  name  of  the 
ship  or  ships  when  known  to  him,  the  practice  generally  is  for  the  broker, 
on  ascertaining  the  fact,  to  endorse  the  declaration  of  the  name  or  nameB 
S0  a  memorandum  on  the  policy/'  citing  Robinson  v.  Touray,  3  Camp. 
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158,  1  M.  &  S.  217;  and  p.  221,  ^^As  a  general  rule,  the  name 
*8081  *^^  ^^^  ^^^P  ought  to  be  declared  before  notice  of  the  loss :  as, 
•J  however,  cases  may  occur  in  which  this  would  not  be  possible,  as 
where  the  assured  does  not  ascertain  the  name  of  the  ship,  till  he  hears 
of  her  loss,  it  is  in  no  case  a  condition  precedent  to  the  plaintiff's  right 
to  recover  on  the  policy."     [He  was  then  stopped.] 

GocKBURN,  C.  J. — We  are  agreed  that  our  judgment  should  be  for 
the  plaintiffs. 

The  first  question  is,  whether  there  was  a  sufficient  policy  of  which 
the  plaintiffs  may  avail  themselves  to  recover  for  this  loss.  It  is  true 
that  the  policy  which  applied  to  a  risk  of  the  assured  on  an  insurance 
of  goods  on  board  the  Red  Gauntlet  was  effected  after  the  appropriation 
at  Calcutta.  But  it  must  be  taken  that  the  appropriation  there  (to  be 
followed  by  a  declaration  in  London  as  required  by  the  policy)  was  made 
in  anticipation  of  a  policy  to  be  afterwards  effected  in  London ;  and 
according  to  the  course  of  dealing  between  the  parties  it  was  intended 
that  wherever  the  plaintiffs'  principals.  The  Hong  Kong  Insurance 
Company,  from  time  to  time  became  liable  on  insurances  on  goods  in 
any  one  ship  for  more  than  5000Z.,  they  should  always  be  covered  ab  te 
the  excess  by  an  insurance  with  the  defendants  on  the  particular  ship. 
Mr.  Bovill  was  not  able  to  support  his  contention  that  if  the  policy  had 
been  effected  on  the  16th  March  instead  of  the  19th,  although,  equally 
subsequent  to  the  appropriation,  it  would  not  have  been  sufficient  to 
entitle  the  Company,  on  a  proper  appropriation  and  declaration,  to  have 
the  benefit  of  the  insurance ;  but  he  said  that  even  so  the  policy  would 
be  invalid,  because  at  the  time  it  was  effected  the  loss  of  The  Bed 
Gauntlet  was  known.  To  this  Mr.  I/imH  gave  a  satisfactory  answer, 
*8091  *^^^^'  ^^^^  ^^  ^^  plaintiffs,  as  agents  of  The  Hong  Kong  Inaur- 
^  ance  Company,  had  knowledge  of  the  loss  and  the  underwriter 
had  not,  it  could  not  vitiate  the  policy,  because  the  loss  of  The  Bed 
Gauntlet  was  not  the  risk  insured  against,  but  the  risk  depending  on 
the  contingency  that  the  principals  of  the  plaintiffs  had  insured  goods 
on  board  that  ship  in  excess  of  50002.,  and  at  the  time  of  the  insurance 
it  was  not  known  to  the  plaintiffs  that  their  principals  had  any  insurance 
effected  on  The  Red  Guantlet.  But,  be  that  as  it  may,  the  knowledge 
here  of  the  loss  was  common  to  both  parties ;  and  if  an  underwriter, 
having  knowledge  of  the  loss  of  the  subject-matter,  chooses  to  insure,  I 
ahould  not  hold  that  he  can  afterwards  repudiate  the  policy :  he  may 
have  good  reasons  for  taking  the  risk  on  the  chance  that  so  much  of  the 
cargo  might  be  saved  as  the  5000Z.  would  cover,  and  for  the  sake  of 
keeping  up  the  course  of  dealing  with  the  merchants. 

The  other  question  is,  whether  the  declaration  made  to  the  underwriter 
subsequently  to  the  loss  of  the  ship  is  sufficient.  The  policv  gives  the 
assured  the  right  to  appropriate  the  policy  to  goods  on  board  any  ship, 
but  the  ship  is  to  be  declared  to  the  underwriter.  Mr.  Bovill  contended 
that  the  declaration  must  be  made  before  the  policy  could  attach ;  but 
to  put  that  construction  on  the  agreement  would  frustrate  the  intention 
of  the  parties,  which  was,  that  The  Hong  Kong  Insurance  Company 
should  be  secured  by  re-insurance  against  risk  in  respect  of  an  excess 
over  5000Z.  on  goods  on  board  any  particular  ship.  Whether  they  would 
have  a  risk  of  more  than  5000Z.  upon  goods  on  board  any  particular 
ship  would  not  be  known  until  the  loading  was  complete  and  the  vessel 
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about  to  sail.  It  was  ^admitted  in  tbe  conrse  of  the  argument  r^coi  q 
that  the  appropriation  which  was  then  made  by  the  agent  of  The  ^ 
Hong  Kong  Insurance  Company  at  Calcutta  could  not  be  communicated 
to  their  agents  here  and  through  them  to  the  defendants  until  about  six 
weeks  after ;  in  the  meantime  the  vessel  would  have  sailed,  and  it  could 
not  have  been  intended  that  during^  part  of  the  voyage  the  plaintiffs' 
Company  should  be  unprotected.  There  are  two  constructions  equally 
favourable  to  the  plaintiffs,  which,  looking  to  the  circumstances  by  tho 
help  of  which  we  are  to  construe  the  instrument,  we  may  adopt.  First, 
by  the  declaration  may  be  meant  that  appropriation  should  be  made  by 
some  overt  act  from  which  the  assured  is  not  at  liberty  to  recede,  and 
that  act,  though  done  at  Calcutta,  makes  the  appropriation  complete. 
Or,  secondly,  if  the  declaration  must  be  made  to  the  underwriters,  it  is 
sufficient  if  made  and  communicated  to  them  at  the  earliest  convenient 
opportunity  ;  and  then  the  underwriters  are  protected,  because  it  would 
be  a  fraud  on  them  if  an  appropriation  were  made  to  a  vessel  after 
knowledge  of  its  loss,  or  if  after  the  appropriation  to  one  vessel  there 
were  an  attempt  to  shift  the  policy  to  another.  The  declaration  in  some 
shape  or  other  must  be  made  in  such  a  manner  that  the  vessel  shall  be 
covered  by  the  policy  in  the  interval  between  the  appropriation  and  the 
declaration  to  the  underwriters.  I  am  glad  to  find  that  the  view  taken 
by  such  a  writer  as  Mr.  Arnould,  in  the  passage  cited  from  his  Treatise 
on  Marine  Assurance,  p.  221,  2d  ed.,  bears  out  this  construction. 

Mr.  Bovill  also  argued  that,  assuming  the  plaintiffs  could  appropriate, 
they  could  not  make  the  declaration  have  a  retrospective  operation,  and 
would  be  prevented  from  ^availing  themselves  of  the  right  by  the  r^soii 
intermediate  circumstance  of  the  ship  being  lost.  But  if  the  '- 
assured  have,  as  is  admitted,  a  right  to  make  the  appropriation  to  any 
ship  they  choose,  and  to  declare  it  afterwards,  the  object  of  the  insur- 
ance would  be  defeated  if  they  could  not  make  the  policy  cover  a  risk 
from  the.commencement  of  the  voyage. 

Crompton,  J. — The  reasonable  construction  of  the  policy  of  the  19th 
March,  1860,  is  that  it  is  to  follow  the  preceding  one  of  the  31st  March, 
1859,  as  it  was  a  running  policy  so  as  to  substitute  10,0007.  for  7000L 
as  the  amount  by  which  the  plaintiffs'  Company  should  cover  any  ex- 
cess over  5000Z.  on  goods  in  ships  coming  from  Calcutta  to  London,  and 
80  secure  themselves  during  the  whole  voyage.  It  thus  appears  that 
they  contemplated  a  renewal  of  the  insurance,  and  intended  the  keeping 
up  the  old  arrangement,  so  as  to  give  the  same  rights  under  the  new  as 
under  the  preceding  policy.  Three  ships  are  treated  in  a  different  way ; 
but  in  this  case  the  new  policy  follows  the  old  open  one,  and  it  must 
have  been  intended  to  allow  the  assured  to  cover  the  interval  after  the 
risk  under  the  preceding  policy  had  run  off  and  the  fresh  policy  had 
been  effected. 

The  main  questions  are,  when  did  the  risk  on  this  policy  attach  ?  and 
was  the  declaration,  if  it  be  one,  in  time  ?  I  do  not  agree  with  Mr. 
Jjush  that  the  effect  of  the  course  of  dealing  and  the  form  of  the  policies 
effected  with  the  plaintiffs*  Company  is  that  the  policies  attached  on  the 
ships  in  the  order  in  which  they  sailed  ;  but  I  am  much  inclined  to  agree 
that  the  policy  attached  as  soon  as  the  risk  was,  as  it  were,  appropriated 
to  the  defendants'  policy  by  the  agent  in  Calcutta.  The  goods  r^co-i  a 
^insured  are  loaded  on  board  a  ship  to  be  named,  and  the  policy,  ^ 
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which  is  on  goods,  not  on  the  ship,  prohahlj  attaches  on  the  appropria- 
tion being  made  abroad,  and  not  on  the  loading  of  the  goods.  But,  at 
any  rate,  the  appropriation,  made  by  letter  from  the  agent  at  Calcutta, 
and  acted  on  by  the  plaintiffs  in  London  forthwith  communicating  it  to 
the  defendants,  was  a  declaration  of  the  risk  in  good  time.  It  is  im- 
possible that  the  parties  could  mean  that  during  any  part  of  the  voyage 
the  risk  should  not  be  covered,  which  would  be  the  case  if  the  construc- 
tion contended  for  by  Mr.  Bovill  were  adopted.  The  ship  must  be  named 
before  the  assured  can  recover ;  it  is  probably  sufficient  to  name  it  in 
London  at  once  according  to  the  instructions  received  from  abroad  ;  and 
I  adopt  the  language  of  Lord  Ellenborough,  in  Robinson  v.  Touray, 
S  Camp.  158, 159,  that  the  declaration  of  the  ship  on  which  the  policy 
is  to  attach  is  the  exercise  of  a  power  conferred  upon  the  assured,  which 
may  be  exercised  at  any  time  so  long  as  it  can  done  innocently  and  with- 
out fraud.  Here  the  appropriation  was  made  bon&  fide  at  Calcutta,  and 
when  the  instructions  were  carried  out  bv  the  plaintiffs  in  London,  there 
was  no  fraud,  concealment,  or  other  default  which  vitiates  a  policy. 
This  construction  agrees  with  the  passage  cited  from  1  Arnould  on  As- 
surance, p.  221,  2d  ed.,  which  is  quite  right. 

Mellor,  J. — The  first  question,  what  is  the  nature  of  the  contract 
between  the  plaintiffs'  Company  and  the  defendants,  is  to  be  determined 
from  the  documents  and  the  course  of  dealing  between  the  parties  with 
reference  to  which  the  policies  were  effected.  The  object  on  the  part  of 
*A1^1  the  defendants  was  to  protect  themselves  *against  a  double  ap- 
-'  propriation,  and  that  on  the  part  of  The  Hong  Kong  Insurance 
Company  was  to  be  always  secured  against  any  excess  over  50002.  on 
goods  on  board  any  one  ship. 

As  to  the  knowledge  of  the  loss  of  the  ship,  I  agree  with  the  expla- 
nation of  Mr.  Imshy  that  this  was  not  the  sort  of  loss  contemplated  by 
the  parties  in  these  policies,  and,  therefore,  it  makes  no  difference  in  the 
construction  of  the  instrument.  I  concur  in  the  judgments  which  the 
Lord  Chief  Justice  and  my  brother  Crompton  have  delivered. 

Shee,  J. — The  defendants,  by  the  contract  in  the  policy  of  the  19th 
March,  1860,  have  undertaken  to  insure  the  excess  of  risk  above  5000Z. 
on  any  insurance  that  may  be  taken  by  the  plaintiffs*  Company  on  goods 
in  any  ship  from  Calcutta  to  London,  to  be  shipped  on  or  before  a  cer- 
tain date,  on  ships  of  a  certain  class,  and  to  oe  declared.  The  Red 
Gauntlet,  on  board  of  which  goods  had  been  insured  by  the  agent  of  the 
plaintiffs'  Company  at  Calcutta  for  an  excess  above  50002.,  was  one  of 
those  ships :  it  had  sailed  on  the  voyage,  so  that,  according  to  the  plain 
meaning  of  the  words  of  the  contract,  the  excess  of  the  risk  would  be 
within  the  meaning  of  the  contract.  At  the  time  the  policy  of  the  19th 
March,  1860,  was  effected,  it  was  known  to  both  parties  that  the  Red 
Gauntlet  had  been  lost,  but  it  was  not  known  to  either  that  she  was  one 
of  the  ships  on  which  any  risk,  much  less  a  risk  in  excess  of  50002.,  had 
been  taken  by  the  plaintiffs'  Company ;  and  in  order  to  vitiate  the  policy, 
there  must  at  all  events  be  a' knowledge  that  the  particular  risk  insured 
t^onA-]  *sgain8t  had  occurred.  Then  it  is  said  that  the  meaning  of  the 
•J  policy  being  on  ships  to  '^  bo  declared"  is  that  the  underwriters 
are  to  have  an  option  to  refuse  when  the  declaration  is  made ;  but  that 
cannot  be  the  construction  of  the  contract,  for  the  underwriters  under- 
'  take  to  insure  any  excess  ^^  on  any  one  ship"  of  a  particular  class 
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ing  before  a  particular  time;  and  the  engagement  to  declare  can  only 
mean  that  as  soon  as  an  excess  over  5000/.  has  been  taken  by  the  plain- 
tiffs' Company,  they  will  declare  the  name  of  the  ship  to  which  they  ap- 
ply the  defendants*  open  policy ;  and  the  event  on  which  the  policy  mast 
attach  is  the  naming  of  the  risk  at  Calcatta. 

I  am  also  of  opinion  that  the  defendants  cannot  get  out  of  the  con- 
tract by  reason  of  The  Red  Gauntlet  having  been  lost  and  that  fact  be- 
ing known  at  the  time  of  the  declaration,  unless  it  was  known  that  the 
plaintifis'  Company  had  an  excess  of  insurance  on  that  ship. 

,  Judgment  for  the  plaintiffs. 


♦CALEY 

Borou 
Nov.  16. 


iT,   Appellant,   The  Local   Board   of  Health  for  the  r»Qie 
gh    of    KINGSTON    UPON    HULL,    Respondents.  L  ^^^ 


FublU  Health  Ady  1848,  11  dt  12  Viei.  e.  63,  «.  69.-^Levdling  street  not  a  Mgh^oay. 

By  feet.  69  of  the  Publio  Health  Act,  1848, 11  A  12  Viet  o.  63,  in  ease  any  street,  or  any 
part  thereof  (not  being  a  highwey),  be  not  aewered,  levelled,  pared,  fligged,  and  channelled 
to  the  aatiifaction  of  the  Local  Board  of  Health,  aoch  Board  may,  by  notice  in  writing  to  the 
owners  or  occapiers  of  the  premisea  fronting,  Ac,  sach  parta  as  require  to  be  sewered,  lerel- 
led,  Ac,  require  them  to  sewer,  level,  Ac,  the  same;  and  if  the  notice  be  not  complied  with 
the  Board  may  execute  the  works  mentioned  therein ;  and  the  expenses  incurred  shall  be  paid 
by  the  owners  in  default. 

1.  Held,  that  the  Local  Board  had  no  power  to  require  the  owner  of  a  house  to  alter  the 
pari  of  the  street  which  his  house  fronted  so  as  to  make  it  correspond  with  the  level  of  acyoin- 
ing  streets. 

3.  Stmble,  by  Cockbnm,  C.  J.,  that  the  Local  Board  have  power  to  require  the  level  to  be 
altered  for  the  purpose  of  channelling. 

Case  stated  bj  the  Stipendiary  Police  Magistrate  for  the  borough  of 
Kingston  upon  Hull,  under  stat.  20  &  21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  for  that  borough  an  information  and  com- 
plaint, preferred  by  the  respondents  against  the  appellant  under  sect. 
69  of  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63,  charging  that 
he  did  unlawfully  neglect  and  refuse  to  pay  to  the  respondents  the  sum 
of  9L  19«.  5(2.,  being  the  amount  due  from  him  for  expenses  incurred  by 
them  in  levelling  and  flagging  the  west  side  of  a  certain  street  called 
Park  Street,  late  College  Street  West,  was  heard  and  determined ;  and 
the  appellant  was  ordered'to  pay  to  the  respondents  the  sum  of  9/.  Ids. 
t>d.  for  those  expenses  (to  be  recovered  under  the  Act  under  the  name 
of  improvement  rates),  and  the  further  sum  of  6/.  Us.  for  costs. 

The  case  stated  that  the  street  in  question  was  staked  '*'out  in  r4ioi/» 
1840 ;  that  an  ancient  footway  passed  along  the  east  side  of  it,  ^ 
and  was  higher  than  the  street ;  that  in  1841  the  first  house  was  built  on 
the  west  side,  and  between  that  date  and  1852  the  remaining  houses 
iirere  built,  forming  that  side ;  flagging  was  added  before  each  house  as 
it  was  built,  such  flagging  being  much  lower  than  the  footpath  on  the 
cast  side,  and  very  irregular,  and  the  intervals  between  the  houses  were 
nnflagged ;  that  recently  the  street,  which  had  been  a  cul  de  sac,  was 
continued  so  as  to  communicate  with  and  form  part  of  a  now  street,  but 
the  arrangement  for  taking  the  levels  of  the  street  in  question  had  not 
been  made  subservient  to  the  levels  required  by  the  continuation  of  the 
Btieet,  nor  vice  versfi ;  that  memorials  had  been  presented  to  the  Board, 
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from  the  occapiers  and  some  of  the  owners  of  hoosee  in  the  street  and 
neighbourhood,  complaining  of  the  state  of  the  street,  and  begging  that 
measures  might  be  taken  for  the  speedy  repair  of  the  road ;  and  specific 
complaints  had  also  been  made  by  some  of  the  owners  of  houses  on  the 
west  side  as  to  the  state  of  the  flagging. 

In  consequence  of  these  complaints,  and  of  the  dissatisfaction  felt  by 
the  Board  at  the  continued  bad  state  of  the  flagging  on  the  west  side, 
they  served  the  following  notice  upon  the  appeflant,  on  the  assumption 
that  the  requirements  therein  contained  were  justified  by  stat.  11  k  12 
Vict.  c.  63,  s.  69. 

''  Local  Board  of  Health  for  the  borough  or  district  of  Kingston  upon 
Hull,  in  the  county  of  the  same  borough  or  district. 

''To  Mr.  George  Galey,  the  owner  of  certain  premises  fronting, 
adjoining,  or  abutting  upon  a  certain  street  heretofore  called  Cm- 
lege  Street  West,  and  now  Park  Street,  within  the  said  borough  or 
,  district. 
*S171  *''  Whereas  the  said  street  is  not  levelled,  curbed  and  flagged 
-'  to  the  satisfaction  of  the  above-named  Local  Board  of  Health. 
And  whereas  your  said  premises  front,  adjoin  or  abut  on  certain  parts 
of  the  said  street  which  require  to  be  levelled,  curbed  and  flagged. 
Now,  therefore,  the  said  Local  Board  of  Health  hereby  give  you  notice 
(in  pursuance  of  the  statute  in  that  case  made  and  provided)  to  level, 
curb  and  flag  the  same  within  the  space  of  twenty-eight  days  from  the 
date  hereof  in  manner  following,  that  is  to  say :  A  foundation  for  the 
footway  in  and  on  the  west  side  of  the  said  street,  to  be  formed  in  the 
following  manner :  a  bed  of  sand  two  inches  in  thickness  to  receive  the 
flftggingt  of  six  inches  of  strong  gravel  or  broken  chalk  for  the  kerb 
stone ;  the  ground  for  receiving  the  above  to  be  raised  to  the  proper 
level  with  dry  materials  well  punned.*' (a)  [The  notice  then  specified 
the  flagging  and  kerbing  to  be  done.]  ''  The  whole  of  the  above-men- 
tioned works  to  be  executed  by  you  in  accordance  with  the  plans  and 
sections  of  the  works  prepared  by  the  surveyor  of  the  said  Local  Board, 
and  now  lying  for  inspection  by  you  at  the  ofiice  of  the  said  Local 
Board,  situate  iii  Worship  Street,  in  Kingston  upon  Hull  aforesaid,  and 
the  dimensiohs,  widths  and  levels  shown  thereon,  and  to  be  done  in  a 
good  workmanlike  and  substantial  manner  to  the  satisfaction  of  the  said 
Local  Board  or  their  surveyor. 

''  Dated  this  27th  January,  1863. 

(Signed)  "  C.  S.  Todd, 

^'  Clerk  to  the  said  Local  Board." 

In  consequence  of  the  neglect  or  refusal  of  the  appellant  to  perform 
the  works  required  by  the  notice  the  Board  carried  the  works  out,  and 
itto^o-^  the  expense  was  *duly  assessed,  and  the  appellant's  portion  found 
^  to  be  91.  198,  5(2.,  which  he  refused  to  pay. 

The  case  was  accompanied  by  two  plans,  one  of  which  showed  the 
line  of  the  street  in  question  and  other  adjoining  streets,  and  the  other 
showed  the  course  of  the  old,  uneven,  defective  flagging  in  the  street  in 
question  and  the  new  level  formed  by  the  Board :  the  soil  of  the  /oot- 
path  had  been  raised  opposite  to  the  appellant*s  house  about  six  inches. 

The  appellant  offered  two  grounds  of  defence:  first,  that  College 
Street  was  a  highway,  but  the  proof  of  that  having  failed,  this  ground 

(a)  A  toehnieal  word,  lignifjing  '<  rammed  down." 
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was  abandoned ;  and,  secondly,  treating  College  Street  West  as  a  private 
street,  he  denied  the  power  of  the  Board  to  require  him  to  do  the  works 
specified  in  the  notice*  He  contended  that  the  words  ''lever*  and 
^^flag,"  in  sect.  69,  did  not  aathorize  the  Board  to  call  upon  him  to 
raise  the  soil  of  the  footpath,  but  only  to  smooth  its  surface  in  front  of 
his  house  and  flag  upon  such  smoothed  surface ;  that,  if  the  word  '^  level " 
empowers  the  Board  to  ask  him  to  raise  or  lower  the  general  level  of 
the  street,  they  might  go 'on  changing  the  level  and  even  call  upon  the 
owner  to  construct  a  viaduct  to  overlook  and  injure  his  own  property ; 
that  the  words  'Mevel"  and  "flag*'  could  not  have  been  intended  to 
include  a  power  to  raise  or  lower  the  soil,  for  in  the  68th  section,  which 
relates  to  highways  vested  in  the  Board,  the  same  words  are  used  ;  but 
in  that  section  it  was  thought  necessary  to  add  an  express  power  to 
raise  or  lower  the  soil  of  the  streets ;  that  in  sect.  69  the  Legislature  had 
restricted  the  power  of  the  Board  in  private  streets,  because  the  works 
therein  specified  were  to  be  done  at  the  expense  of  the  owner ;  and  that 
if  the  Board  wished  to  raise  or  lower  *the  surface  of  the  streets  r^o-iq 
they  could  do  so  by  declaring  the  street  a  highway  under  sect.  70,  ^ 
and  then  exercising  the  powers  of  raising  and  lowering  it  given  by  the 
68th  section,  which  would  entitle  the  owners  to  compensation  if  injury 
were  done  to  them. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  Board  of 
Health  had  power  to  call  upon  the  appellant  to  perform  the  works  spe- 
cified in  the  notice,  so  far  as  they  necessitated  a  raising  of  the  soil  under 
the  flagging  in  front  of  the  appellant's  house  under  stat.  11  &  12  Vict. 
c.  63,  s.  69. 

Stat.  11  &  12  Vict.  c.  63,  s.  69,  enacts,  ''  In  case  any  present  or 
future  street,  or  any  part  thereof  (not  being  a  highway),  be  not  sewered, 
levelled,  paved,  flagged,  and  channelled  to  the  satisfaction  of  the  Local 
Board  of  Health,  such  Board  may,  by  notice  in  writing  to  the  respective 
owners  or  occupiers  of  the  premises  fronting,  adjoining,  or  abutting  upon 
such  parts  thereof  as  may  require  to  be  sewered,  levelled,  paved,  flagged, 
or  channelled,  require  them  to  sewer,  level,  pave,  flag,  or  channel  the 
same  within  a  time  to  be  specified  in  such  notice ;  and  if  such  notice  be 
not  complied  with,  the  said  Local  Board  may,  if  they  shall  think  fit, 
execute  the  works  mentioned  or  referred  to  therein ;  and  the  expenses 
incurred  by  them  in  so  doins  shall  be  paid  by  the  owners  in  default, 
according  to  the  frontage  of  their  respective  premises,  and  in  such  pro- 
portion as  shall  be  settled  by  the  surveyor,  or  in  case  of  dispute  as  shall 
be  settled  by  arbitration  (having  regard  to  all  the  circumstances  of  the 
case)  in  the  manner  provided  by  this  Act ;  and  such  expenses  may  be 
recovered  from  the  last-mentioned  owners  in  a  summary  manner,  or  the 
same  may  be  declared  by  order  of  the  said  Local  Board  to  be  private 
^improvement  expenses,  and  be  recoverable  as  such  in  the  manner  r^iooA 
hereinafter  provided."  *■ 

Tindal  Atkinson^  Serjt.  (Arthur  Peel  with  him),  for  the  respondents. 

T.  P.  JS.  Thompson,  for  the  appellant,  was  not  called  upon. 

CocEBURN,  C.  J. — Here  the  Local  Board  have  raised  the  entire  level 
of  the  footway  throughout.  It  might  be  necessary  to  alter  the  entire 
level  of  a  street  for  the  purpose  either  of  sewerage  or  of  channelling,  so 
that  the  level  should  correspond  with  that  of  other  streets  in  the  sur- 
rounding neighbourhood.    If  the  levelling  in  the  present  case  was  for  the 
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former  purpose  the  Board  have  exceeded  their  power.  Under  sect.  69 
they  have  power  to  require  the  appellant  to  do  anything  necessary  to 
make  the  level  of  the  street  uniform,  looking  at  it  by  itself  as  isolated 
from  other  streets;  if,  for  instance,  there  are  inequalities  in  it  pro- 
ducing collections  of  stagnant  water  or  other  nuisance  they  may  order 
him  to  level  them,  but  they  have  no  power  to  cast  on  the  owners  of 
houses  the  burden  of  raising  the  level  of  the  street  to  the  level  of  streets 
continuing  or  crossing  it.  If  this  levelling  had  been  incidental  to  the 
channelling  of  the  street  I  am  disposed  to  think  it  would  be  within  their 
power.     But  the  case  does  not  so  find. 

Grompton,  J. — It  is  an  excess  of  power  in  the  Local  Board  to  make 
an  embankment  or  a  cutting  which  may  interfere  with  houses  either  by 
weakening  their  foundations  or  interfering  with  their  lights.  The  worcu 
inQoyy  *^^  ^^^^'  33  &re  ambiguous,  but  clearly  they  are  not  sufficient  to 
•J  make  it  compulsory  upon  the  owners  of  houses  to  raise  or  lower 
their  parts  of  the  street  so  as  to  correspond  with  the  level  of  the  sur- 
rounding district. 

Mellor,  J. — Looking  at  the  notice  in  writing  to  be  given  to  the 
owners  or  occupiers  of  houses,  the  powers  of  the  Local  Board  when  they 
take  upon  themselves  to  execute  the  works  are  confined  to  the  removal 
of  inequalities  in  the  surface  and  other  objects  required  for  the  particu- 
lar street,  considered  by  itself  and  separate  from  the  neighbouring 
streets. 

SuEE,  J.,  concurred.  Conviction  quashed. 


The  QUEEN  v.  The  Inhabitants  of  the  Township  of  DENTON. 

Nov.  22. 

Kon-repair  of  highway  being  turnpike  road, — 5  <fc  6  W^.  4,  c.  50,  *.  98. — 3  0»  4,  e. 

1 26,  *.  1 10. — ladictmeni,  — Pleading  gu illy, — Costs. 

Stat.  5  A  6  W.  4,  c.  50,  s.  98,  empowera  the  Coort  before  whom  an  indietment  for  non-repair 
of  a  highway  is  preferred  to  award  coats  to  the  prosecutor  if  it  shall  appear  to  the  ConrI 
"that  the  defence  made"  was  friToloaa  or  Tcxatioaa.  By  atat.  3  0.  4,  o.  126,  a.  110,  when  a 
parish  is  indicted  for  not  repairing  a  highway  being  tnmpike  road,  and  the  Court  shall  impose 
a  fine  for  the  repair  of  the  road,  such  fine  shall  be  apportioned,  together  with  the  costs  attend- 
ing the  same,  between  the  parish  and  the  trustees,  Ac.  An  indictment  was  found  against  the 
inhabitants  of  a  township  for  non-repair  of  a  highway,  which  was  also  a  turnpike  road,  and 
the  defendants  pleaded  guilty,  baring  three  days  before  the  Assises  given  notice  of  their 
intention  to  do  so,  and  a  fine  was  imposed,  the  lerying  of  it  being  respited  to  a  subsequent 
Assises.  At  those  Assises  the  Judge  made  an  order,  which,  after  reciting  that  it  did  not  seem 
just  that  the  fine  should  be  apportioned  between  the  inhabitants  of  the  township  and  the 
turnpike  trustees,  ordered  that  a  sum  sufficient  for  the  repair  should  be  levied  upon  the 
inhabitants  of  the  township ;  and,  after  further  reciting  that  the  defence  made  was  friTolous, 
awarded  costs  to  the  prosecutor.  Held,  that  the  Judge  had  no  power,  under  either  enaet- 
ment,  to  make  that  part  of  the  order  which  related  to  coats. 

*8221       *^^  Trinity  Term  Miltoard  obtained  a  rule  nisi  for  a  certiorari 
^  to  bring  up  the  following  order  of  Willes,  J.,  for  the  purpose  of 
quashing  so  much  of  it  as  ordered  the  payment  of  costs. 

"  At  the  Session  of  Assizes,  oyer  and  terminer,  and  gaol  delivery, 

held  at  Liverpool,  in  and  for  the  county  palatine  of  Lancaster,  oa 

Thursday,  the  17th  day  of  March,  A.  D.  1864 : 

"  Whereas  at  the  Session  of  Assizes,  oyer  and  terminer,  and  gaol 

dehvery,  held  at  Liverpool  aforesaid,  in  and  for  the  said  county  palatine^ 
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on  Saturday,  the  21st  day  of  March,  A.  D.  1863,  the  inhabitants  of  the 
township  of  Denton,  in  the  parish  of  Manchester,  in  the  said  county, 
were  and  stood  indicted  for  not  repairing  a  certain  part  of  a  common 
and  public  Queen's  highway,  to  wit,  a  highway  leading  from,  &c.,  unto, 
&c.,  used  by  and  for  all  the  liege  subjects  of  our  lady  the  Queen,  with 
their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass  and 
repass,  ride  and  labour,  at  their  free  will  and  pleasure,  paying  certain 
toll  and  tolls  in  that  behalf  respectively,  which  said  part  of  the  sai(| 
Queen's  highway,  situate  in  the  said  township  of  Denton,  begins  at,  &c., 
and  extends  thence,  &c.  And  whereas  at  the  Session  of  oyer  and 
terminer  and  gaol  delivery,  held  at  Liverpool  aforesaid,  in  and  for  the 
said  county  palatine,  on  Saturday,  the  8th  day  of  August,  A.  D.  1863, 
into  Court  came  J.  I.  and  P.  R.,  two  inhabitants  of  the  said  township 
of  Denton,  and  on  behalf  of  themselves  and  the  rest  of  the  inhabitants 
of  the  same  township  submitted  to  the  said  indictment,  and  a  fine  of 
1000/.  was  thereupon  imposed  and  laid  by  the  Court  there  upon  the 
inhabitants  of  the  said  township  of  Denton  for  not  repairing  the 
^aaid  part  of  the  said  highway.  And  it  was  ordered  by  the  said  r^ooo 
Court  there  that  the  said  fine  should  not  be  levied  until  leave  for  *- 
that  purpose  should  be  given  by  the  justices  of  our  said  Lady  the  Queen 
at  the  then  next  Session  of  Assizes,  oyer  and  terminer,  and  gaol  deli- 
very, to  be  held  at  Liverpool  aforesaid,  in  and  for  the  said  county  pala- 
tine, and  that  such  last-mentioned  justices,  at  such  then  next  Session  as 
aforesaid,  should  have  full  power  to  remit  the  whole  or  any  part  of  the 
said  fine,  and  to  direct  the  same  to  be  levied  or  not,  and  further  to 
respite  the  matter  of  the  said  indictment  to  the  Session  of  Assizes,  oyer 
and  terminer,  and  gaol  delivery,  which  should  be  held  at  Liverpool 
aforesaid  in  and  for  the  said  county  palatine  next  after  the  said  first- 
mentioned  next  Session.  And  it  was  by  agreement  between  the  respect- 
ive counsel  for  J.  H.,  the  prosecutor  of  the  said  indictment,  and  for  the 
inhabitants  of  the  said  township  of  Denton,  further  ordered  by  the  said 
Court,  that  the  justices  at  the  said  first-mentioned  next  Session  should 
have  the  same  power  over  the  costs  of  and  relating  to  the  matter  of  the 
said  indictment  as  the  said  Court  then  had.  And  whereas  at  the  Ses- 
sion of  Assizes,  oyer  and  terminer,  and  gaol  delivery,  held  at  Liverpool 
aforesaid,  in  and  for  the  said  county  palatine,  on  Wednesday,  the  9th 
day  of  December,  A.  D.  1863,  being  the  Session  of  Assizes,  oyer  and 
terminer,  and  gaol  delivery,  held  at  Liverpool  aforesaid  in  and  for  the 
said  county  palatine  next  after  the  said  Session  held  there  on  the  said 
8th  day  of  August,  1863 :  It  was  ordered  by  the  Court  and  justices 
there,  that  the  matter  of  the  said  indictment  should  be  respited  until 
the  then  next  Session  of  Assizes,  oyer  and  terminer,  to  be  held  at  Liv- 
erpool, in  and  for  the  said  county  ^palatine.  And  now,  at  this  r^QOA 
same  Session  of  Assizes,  oyer  and  terminer,  and  gaol  delivery,  ^ 
held  at  Liverpool,  in  and  for  the  said  county  palatine,  on  Thursday,  the 
17th  day  of  March,  a.  d.  1864,  being  the  Session  of  Assizes,  oyer  and 
terminer,  and  gaol  delivery,  held  at  Liverpool  aforesaid,  in  and  for  the 
said  county  palatine,  next  after  the  said  Session  held  there  on  the  said 
9th  day  of  December,  A.  D.  1863,  the  same  two  inhabitants  of  the  said 
township  of  Denton  personally  appeared  in  Court  then  and  there^  for 
themselves  and  the  rest  of  the  inhabitants  of  the  said  township  of  Den- 
ton, to  receive  the  judgment  of  the  Court  on  the  said  indictment,  and 
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to  perform  what  the  same  Court  should  enjoin  in  that  behalf.  Where- 
upon, and  upon  reading  the  several  affidavits,  &c.,  and  upon  hearing 
counsel,  &c.,  it  is  ordered  by  the  Court  and  justices  here  that  the  said 
fine  of  10007.  so  imposed  and  laid  upon  the  inhabitants  of  the  said 
township  of  Denton  as  aforesaid  do  stand  and  be  confirmed.  And  the 
said  highway  being  a  turnpike  road,  and  it  not  seeming  just  to  the  said 
Court  and  justices  here,  upon  consideration  of  the  circumstances  of  the 
case,  that  the  said  fine  ought  to  be  apportioned  between  the  inhabitants 
of  the  said  township  of  Denton  and  the  trustees  of  such  highway  and 
turnpike  road;  and  that,  from  the  circumstances  of  the  debt  and  revenues 
of  such  highway  and  turnpike  road,  an  apportioned  part  of  the  said  fine 
cannot  be  paid  by  the  treasurer  of  the  said  highway  and  turnpike  road 
out  of  moneys  now  in  his  hands  or  next  to  be  received  by  him,  without 
endangering  the  securities  of  divers  creditors  who  had  advanced  their 
money  upon  the  credit  of  the  tolls  to  be  raised  therefrom :  It  is  ordered 
and  directed  by  the  said  Court  and  justices  here  that  the  said  fine  shall 
nconc-^  be  *levied  upon  the  goods  and  chattels  of  the  inhabitants  of  the 
^  said  township  of  Denton  by  and  be  paid  into  the  hands  of  W.  R., 
land  surveyor,  the  said  W.  B.  being  a  person  residing  in  the  said  parish 
of  Manchester,  where  the  said  part  so  indicted  of  the  said  highway  and 
turnpike  road  doth  lie ;  and  that  a  writ  of  levari  facias,  for  levying  the 
said  fine  accordingly,  be  issued  and  directed  to  the  said  W.  B.,  and  that 
the  said  writ  be  endorsed  with  a  direction  to  the  said  W.  B.  to  enforce 
the  same  to  the  extent  of  4672.  only,  exclusive  of  the  costs  and  charges 
of  executing  the  said  writ,  which  said  sum  of  467Z.  appears  to  the  said 
Court  and  justices  here  to  be  a  sufficient  sum  for  putting  the  said  part 
so  indicted  as  aforesaid  of  the  said  highway  and  turnpike  road  into 
proper  repair ;  and  that  the  said  sum  of  467Z.,  when  so  levied  and  paid 
as  aforesaid,  be  applied  by  the  said  W.  B.  towards  the  repair  and  amend- 
ment of  the  said  part  of  the  said  highway  and  turnpike  road.  And  it 
appearing  to  the  said  Court  and  justices  here  that  the  defence  made  by 
the  inhabitants  of  the  said  township  of  Denton  to  the  said  indictment 
is  frivolous;  and  the  said  Court  and  justices  here  having  therefore 
awarded  costs  to  the  said  J.  H.,  the  prosecutor  of  the  said  indictment, 
to  be  paid  by  the  inhabitants  of  the  said  township  of  Denton ;  and 
having  directed  the  amount  of  such  costs  to  be  ascertained  and  taxed 
by  the  proper  officer  of  the  said  Court,  and  the  same  having  accordingly 
been  ascertained  and  taxed  by  him  at  the  sum  of  129Z.  12s.  7(2. :  It  is 
farther  ordered  by  the  said  Court  and  justices  here  that  the  said  sum 
of  1291,  12«.  7{2 ,  being  the  amount  pf  the  said  costs  so  ascertained  and 
taxed  as  aforesaid,  be  paid  by  the  inhabitants  of  the  said  township  of 
Denton  to  the  said  J.  U.,  the  prosecutor  of  the  said  indictment.*' 
i^on(»-i  *It  appeared  from  the  affidavits  that  the  indictment  was  pre- 
J  ferred  at  the  instance  of  the  trustees  of  the  Manchester,  Ilyde 
and  Mottram  turnpike  road.  Three  days  before  the  commission  day  of 
the  Summer  Assizes,  1863,  notice  was  given  by  the  attorney  for  the 
defendants  to  the  prosecutor,  who  was  the  surveyor  of  the  trustees,  that 
they  intended  to  plead  guilty. 

Manisty  and  Hopwood  showed  cause. — The  General  Highway  Act, 
6  &  6  W.  4,  c.  50,  s.  98,  enacts,  "  That  it  shall  and  may  be  lawful  for 
the  Court  before  whom  any  indictment  shall  be  preferred  for  not  repair^ 
ing  highways  to  award  costs  to  the  prosecutor,  to  be  paid  by  the  person 
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80  indicted,  if  it  shall  appear  to  the  said  Court  that  the  defence  made 
to  such  indictment  was  frivolous  or  vexatious."  An  indictment  having 
been  found  against  the  defendants  they  conducted  themselves  so  as  to 
lead  the  prosecutor  to  believe  that  they  were  defending  it,  and  so  put 
him  to  unnecessary  expense.  In  Reg.  r.  The  Inhabitants  of  Hasle- 
mere,  8  B.  &  S.  318  (E.  G.  L.  B.  vol.  113),  where,  the  defendants  having 
pleaded  guilty,  the  Judge  made  an  order  for  costs  under  sect.  95,  the  Court 
said,  p.  819,  *'  It  appears  to  us  impossible  to  suppose  that  a  difference  can 
have  been  intended  to  be  made  between  a  case  where  the  defendants  plead 
not  guilty,  and  a  trial  thereupon  takes  place,  and  one  in  which,  on  the 
bill  being  found,  the  defendants,  desisting  from  further  resistance,  plead 
guilty  to  the  indictment."  [CocKBURN,  C.  J. — Under  sect.  95,  on  the 
hearing  of  the  summons  the  inhabitants  must  deny  their  liability  to  repair 
before  the  justices  can  direct  an  indictment  to  be  preferred.  There 
*are  words  in  that  section  which  enabled  us  to  give  effect  to  what  ruLoor 
we  deemed  to  be  the  intention  of  the  Legislature.  But  can  we  ^ 
say  that  a  person  who,  on  the  earliest  occasion  on  which  he  is  bound  to 

5 lead,  pleads  guilty,  makes  a  frivolous  or  vexatious  defence  7  Mellor, 
. — ^In  the  present  case,  the  prosecutor  went  to  the  Assizes  to  aggravate 
the  amount  of  the  fine  to  be  imposed  on  the  defendants,  and  the  defend- 
ants went  there  to  mitigate  it.]  The  order  recites  that  there  was  a 
defence  and  that  it  was  frivolous.  [Cockburn,  C.  J. — An  inferior 
Court  cannot  give  itself  jurisdiction  by  finding  a  fact  which  did  not 
exist.]  By  The  General  Turnpike  Act,  8  G.  4,  c.  126,  s.  110,  when  a 
parish  is  indicted  for  not  repairing  a  highway  being  turnpike  road,  and 
the  Court  before  whom  such  indictment  shall  be  preferred  shall  impose 
a  fine  for  the  repair  of  the  road,  such  fine  shall  be  apportioned,  together 
with  the  costs  attending  the  same,  between  the  inhabitants  of  the  parish 
and  the  trustees  or  Commissioners  of  the  turnpike  road,  and  the  Court 
is  empowered  to  order  the  treasurer  of  the  turnpike  road  to  pay  the  sum 
proportioned  for  the  turnpike  road  out  of  the  money  in  his  hands  or 
next  to  be  received  by  him,  if  it  shall  appear  from  the  circumstances  of 
the  turnpike  debts  and  revenues  that  the  same  may  be  paid  without 
endangering  the  securities  of  the  creditors.  [Cockburn,  C.  J. — That 
is,  if  costs  have  been  awarded ;  but,  if  there  was  no  power  to  order 
costs  j)rior  to  that  statute,  it  cannot  have  been  intended  to  give  the 
power  incidentally  when  the  highway  appeared  to  be  also  a  turnpike 
road ;  besides,  are  the  costs  there  mentioned  the  costs  of  the  indictment 
or  of  the  apportionment?  Mellor,  J. — Under  stat.  3  G.  4,  c.  126, 
the  order  should  apportion  the  fine  and  the  costs.]  *The  order  r^cgoQ 
in  question  recites  why  the  Judge  did  not  apportion  the  fine.         *- 

Melluth  and  Milwardy  who  appeared  in  support  of  the  rule,  were  not 
called  upon. 

Cockburn,  C.  J. — This  order  proceeds  on  stat.  6  &  6  W.  4,  c.  50,  s. 
98.  I  regret  that  there  should  not  be  a  power,  which  if  there  had  been 
would  have  been  rightly  exercised  in  the  present  case,  to  award  costs  to 
the  prosecutor  where  the  defendants  plead  guilty  to  an  indictment  for 
non-repair  of  a  highway.  When  an  indictment  is  preferred  and  process 
goes  to  bring  in  the  defendants,  and  they  say  nothing  until  they  come 
into  Court,  in  obedience  to  process,  and  then  plead  guuty,  that  does  not 
constitute  a  "  defence."  We  must  understand  that  word  in  its  ordinary 
Bense  as  meaning  something  which  a  man  does  in  order  to  defend  himself 
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from  the  legal  consequences  of  the  proceedings  instituted  against  him. 
This  is  a  casus  omissus  and  we  cannot  legislate  for  it. 

Grompton,  J. — The  first  appearance  of  the  defendants  in  Court  was 
for  the  purpose  of  submitting  to  judgment  on  the  indictment.  It  is 
impossible  to  say  that  not  giving  notice  of  their  intention  to  submit 
until  three  days  before  the  Assizes  was  a  defence.  The  present  case  is 
neither  within  the  words  of  stat.  5  &  6  W.  4,  c.  50,  s.  98,  nor  of  stat.  8 
G.  4,  c.  126,  8.  110. 

Mellor,  J. — The  provision  of  stat.  8  G.  4,  c.  126,  s.  110,  was  in- 
tended in  aid  of  a  parish  indicted  for  the  repair  of  a  highway  which  was 
a  turnpike  road  when  judgment  was  given  for  the  prosecutor.  The 
*8291  ^^^"^^^  ^^^  *^^^  prosecutor  wants  to  apply  that  section  to  the 
-'  case  of  an  indictment  against  a  parish  prosecuted  by  turnpike 
trustees. 

Shee,  J.,  concurred.  Bale  absolute. 


PYE  V.  BUTTERFIELD  and  Others.    Nov.  26. 

Common  Law  Procedure  Act,  1854,  VJ  A\%  Vict,  e,  125,  «.  51. — Interrogatoriea. — 

Ejectment. — Forfeiture  of  lease. 

In  ejeotmeat  hj  landlord  agftinst  lesaee  to  recoTor  possesiion  of  preDaisei  and  enforoa  a 
forfeiture  hy  reason  of  the  defendant  having  underlet,  the  Coart  will  not  allow  the  plaintiff 
under  the  Common  Law  Proeedore  Aot,  1854, 17  A  18  Viet  o.  125,  s.  61,  to  delirer  intarroga- 
toriea  to  the  defendant,  where  the  answers  might  subjeet  him  to  a  forfeiture  of  hia  intarest  ai 
lessee. 

The  plaintiff  having  brought  an  action  of  ejectment  against  several 
persons,  including  the  defendant  Butterfield,  to  recover  possession  of  a 
house  in  Clifford  Street,  held  on  lease,  in  the  county  of  Middlesex,  he 
appeared  to  defend  the  action. 

Afterwards  the  plaintiif,  in  pursuance  of  an  order  of  Shee,  J.,  deliv- 
ered the  following  among  other  interrogatories  to  him  under  The  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  s.  51. 

*'  Have  you  at  any  time  assigned  or  otherwise  parted  with  the  said 
lease  to  any  one,  and  if  so,  to  whom,  and  where,  and  when  ? 

'*  Have  you  underlet  or  in  any  way  or  manner  parted  with  the  pos- 
session of  the  said  house  and  premises,  or  any  part  thereof,  and  if  so, 
state  when,  and  to  whom,  and  for  how  long  ? 

^^Have  you  underlet  the  said  house  and  premises  to  Mr.  Grant 
Heatley  Tod  Heatley,  and  if  so,  when,  and  under  what  circumstances, 
and  for  what  purpose  7 

^oQA-j       *'  Do  you  receive  any,  and  if  any,  what  rent  for  the  said  house 
-'  and  premises,  and  if  so,  from  whom,  and  how  much  7 

^^  Who  is  now  in  possession  of  the  said  house  and  premises,  and  is  the 
person  in  possession  there  by  your  authority  and  permission,  and  did  he 
derive  his  possession  through  you  7 

*'  Have  the  said  house  and  premises  been  let  by  you  to  be  used  as  a 
club,  or  used  for  such  purpose,  with  your  permission  and  authority  ?" 

The  defendant  Butterfield  answered : 

To  the  first  of  these  interrogatories,  that  he  was  lessee  tinder  the 
plaintiff  of  the  house  and  premises  in  Clifford  Street,  and  that  the  leasi 
was  in  his  possession. 
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To  the  others,  that  the  action  was  brought  to  recover  possession  of 
the  premises  in  qaestion,  which  were  held  by  him  as  tenant  of  the 
plaintiff  under  a  lease  dated  the  24th  March,  1857,  for  twenty-one 
jears,  containing  a  covenant  on  his  part  not  to  assign  over  or  underlet^ 
or  in  any  way  or  manner  part  with  the  possession  of  the  premises  for 
any  time  during  the  term  granted  to  any  person  or  persons  without  the 
license  and  consent  in  writing  of  the  plaintiif,  his  executors,  administra- 
tors or  assigns  for  that  purpose  first  had  and  obtained,  and  providing 
that  if  he  should  not  well  and  truly  observe  and  keep  the  said  covenant, 
and  all  and  every  the  covenants,  clauses,  and  agreements  contained  in 
the  lease,  it  should  be  lawful  for  the  plaintiif,  at  any  time  or  timea 
thereafter,  into  and  upon  the  said  premises,  or  any  part  thereof  in  the 
name  of  the  whole,  wholly  to  re-enter  and  the  same  to  have  again  as  in 
his  first  and  former  estate.  And  that  the  plaintiff  was  seeking  to  recover 
possession  of  the  same  premises,  and  to  enforce  a  forfeiture  by  reason 
of  the  defendant  ^having  underlet  them  to  Grant  Heatley  Tod  r^oo^ 
Ueatley  and  Alexander  Dolland.  And  he  objected  to  answer  the  ^  • 
interrogatories,  on  the  ground  that  his  answers  might  subject  him  to  a 
forfeiture  of  his  interest  as  tenant  and  lessee  of  the  premises. 

In  this  Term,  Needham  obtained  a  rule,  calling  upon  the  defendant 
to  show  cause  why  the  plaintiff  should  not  be  at  liberty  to  deliver  to  the 
defendant  Butterfield  or  his  attorney  interrogatories  in  writing,  and  why 
the  defendant  should  not  answer  within  four  days  the  questions  in 
writing  by  affidavit.  [He  referred  to  stat.  46  6.  8,  c.  37,  2  Phill.  Ev.« 
10th  ed.,  492,  May  v.  Hawkins,  11  Exch.  210;  Chester  v.  Wortley,  IT 
C.  B.  410  (E.  0.  L.  R.  vol.  84) ;  Bartlett  v.  Lewis,  12  C.  B.  N.  S.  249 
(E.  C.  L.  R.  vol.  104) ;  Bly  th  v.  L'Estrange,  8  F.  &  F.  164.] 

LaxUm  showed  cause.— -The  Court  will  not  compel  the  defendant  to 
answer  the  interrogatories  in  question.  This  point  arose  in  May  v. 
Hawkins  and  Chester  v.  Wortley,  but  was  not  decided.  In  the  former 
however,  which  was  ejectment  for  forfeiture  of  a  lease  by  breach  of 
covenant  to  repair,  Parke,  B.,  said,  p.  218,  ^'  I  am  sorry  that  the  case 
should  be  decided  upon  the  minor  point ;  for  it  is  very  much  to  be 
desired  that  the  Court  should  be  in  a  position  to  decide  the  principal 
one.  I  shall  continue  to  pursue  the  principle  I  acted  upon  in  this  case 
at  chambers,  by  refusing  to  allow  interrogatories  which  are  framed  with 
a  view  to  deprive  a  man  of  his  estate.  1  believe  that  this  principle  ia 
always  recognised  in  the  Courts  of  Chancery,  and  I  shall  continue  to 
act  upon  it  until  there  is  a  decision  to  the  contrary  in  the  superior 
Courts."  And  Martin,.  B.,  said,  '*'''I  take  the  same  view  of  the  r^ooo 
matter  as  my  brother  Parke.  I  think  it  would  be  monstrous  to  ^ 
allow  this  enactment  to  be  used  for  the  purpose  of  fishing  out  informa- 
tion in  a  matter  of  such  a  penal  character  as  the  present.*'  The 
defendant  is  in  the  position  of  a  witness  at  a  trial ;  and  stat.  46  G.  8,  c. 
87,  declares  that  "  a  witness  cannot  by  law  refuse  to  answer  a  question 
relevant  to  the  matter  in  issue,  the  answering  of  which  has  no  tendency 
to  accuse  himself  or  to  expose  him  to  penalty  or  forfeiture,  of  any 
nature  whatsoever,  by  reason  only,  or  on  the  sole  ground,  that  the 
answering  of  such  question  may  establish  or  tend  to  establish  that 
he  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit,  either  at  the 
instance  of  His  Majesty,  or  of  any  other  person  or  persons."  [CocK'- 
BURK,  C.  J. — That  statute  was  passed  in  consequence  of  the  difference 
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of  opinion  on  the  qaestion  proposed  by  the  House  of  Lords  to  the 
Judges  on  the  occasion  of  Lord  Melville's  trial ;  (a)  no  question  arose 
there  about  real  estate.  The  word  '*  forfeiture  "  being  associated  with 
*'  penalty  "  points  to  cases  in  which  a  man  pays  a  sum  of  money  on  con- 
yiction  of  an  offence.]  In  2  Phill.  Ev.,  10th  ed.,  p.  492,  it  is  said : — 
''  The  declaratory  statute,  46  G.  8,  c.  8T,  implies,  that  a  witness  may 
legally  refuse  to  answer  a  question,  which  has  a  tendency  to  expose  him 
to  a  penalty  or  forfeiture  of  any  kind  whatsoever."  [Cockbubk,  C.  J. — 
That  passage  merely  follows  the  words  of  the  statute.]  It  is  added, 
*'  In  Courts  of  equity,  it  is  an  established  principle,  that  a  party  is  not 
bound  to  answer,  so  as  to  subject  himself  to  pains  or  penalties,  or  to  any 
kind  of  punishment,  or  to  any  forfeiture  of  interest."  The  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  s.  51,  only  empowers 
*8331  ^^^  plaintiff  and  the  defendant  to  deliver  to  the  opposite  party 
-'  *^'  interrogatories  in  writing  upon  any  matter  as  to  which  dis- 
covery may  be  sought,"  And  this  Court  will  follow  the  principle 
adopted  in  the  Court  of  Chancery,  where  *^  the  plaintiff  is  not  entitled  to 
an  answer "  to  a  question  ^'  if  the  answer  would  prove  the  defendant 
guilty  of  a  forfeiture  of  interest  strictly  so  called.  But  the  objection 
aoes  not  apply  to  the  mere  determination  of  an  interest  by  force  of  a 
limitation :"  Wigram  on  Discovery,  2d  ed.  pp.  80-1.  "  It  has  been 
also  observed,  that  no  person  is  bound  to  answer  so  as  to  subject  himself 
to  any  forfeiture,  or  to  anything  in  the  nature  of  a  forfeiture :"  Mit- 
ford  Pleadings  in  Chancery,  5th  ed.,  p.  333,  citing  Fane  v.  Atlee,  1  £q. 
Cas.  Abr.  77,  pi.  15,  and  at  p.  233,  Lord  Uxbridge  v.  Staveland,  1  Yez. 
Sen.  56.  '*  There  are  several  decisions  to  show  that,  in  allowing  inter- 
rogatories, the  Court  will  adhere  to  the  established  principles  of  evi- 
dence. ...  So  the  party  to  whom  they  are  administered  possesses 
the  privilege  of  other  witnesses,  and  consequently  will  not  be  compelled 
to  state  the  contents  of,  or  describe  documents  which  are  his  muniments 
of  title,  or,  as  it  seems,  answer  questions  tending  to  criminate  him,  or 
expose  him  to  penalty  or  forfeiture:"  Best  on  Evidence,  Sd  ed.,  pp. 
756,  7.  '^  It  has  already  been  casually  observed,  that  some  questions 
a  witness  is  not  compellable  to  answer.  First,  this  is  the  case,  where 
the  answers  would  have  a  tendency  to  expose  the  witness  or,  as  it 
seems,  the  husband  or  wife  of  the  witness,  to  any  kind  of  criminal  charge^ 
whether  in  the  common  law  or  Ecclesiastical  Courts,  or  to  a  penalty  or 
forfeiture  of  any  nature  whatsoever.  This  rule,  which  is  of  great  anti- 
quity, and  was  even  recognised  by  Chief  Justice  Jefferies  when  it  told 
against  the  prisoner,  is  not  confined  to  Courts  of  law,  but  is  also 
*8341  ^^"^i^is^^f^^  i>^  ^Chancery,  where  a  defendant  will  not  be  com* 
-■  pelled  to  discover  that,  which,  if  answered,  would  tend  to  subject 
him  to  any  punishment,  penalty,  forfeiture,  or  ecclesiastical  censure, 
however  material  the  answer  may  be  to  the  plaintiff's  case.  Neither 
will  a  witness  in  equity  be  forced  to  answer  interrogatories  of  a  like 
tendency.  The  same  doctrine  prevails  in  the  spiritual  Courts,  and  is 
part  and  parcel  of  the  law  of  Scotland:"  2  Taylor  on  Evidence,  p.  1236, 
4th  ed.  These  interrogatories  are  more  in  the  nature  of  a  bill  of  dis- 
covery than  matter  of  Nisi  prius  evidence. 

Needham,  in  support  of  the  rule. — In  May  v.  Hawkins,  11  Exch.  210, 
tlie  decision  simply  was  that  the  affidavit  in  support  of  an  application 

(a)  See  1  SUrk.  Er.,  3d  ed.,  190,  note  (<). 
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for  leave  to  deliver  interrogatories  to  a  defendant  under  stat.  17  &  18 
Yict.  c.  125,  s.  51,  must  state  that  the  plaintiff  has  a  good  cause  of 
action.  In  the  present  case  there  was  no  affidavit  of  merits.  Chester 
V.  Wortley,  17  C.  B.  410  (E.  C.  L.  R.  vol.  84),  merely  decides  that  the 
time  of  taking  the  objection  to  interrogatories  is  when  the  answer  is  to 
be  given  on  oath.  Courts  of  equity  have  always  exercised  a  discretion 
as  to  allowing  a  bill  of  discovery  in  cases  of  forfeiture.  In  Hare  on  Dis- 
covery of  Evidence,  p.  145,  it  is  stated,  ''  If  the  bill  seek  a  discovery  of 
facts  which  would  show  that  the  defendant  never  had  an  interest  in  the 
property  which  he  wrongfully  retains  ;  or,  having  had  an  interest,  that 
it  has  ceased  by  the  taking  effect  of  some  limitation  over ;  the  defend* 
ant  will  not  be  permitted  to  set  up  the  loss  of  possession  which  the  proof 
of  these  facts  would  occasion,  as  a  ground  for  withholding  discovery."  And 
in  Lucas  v,  Evans,  8  Atk.  260,  where  A.  by  his  will  give  his  wife  the  sur- 
plus of  his  personal  estate,  but  on  condition  that  if  she  married  again  she 
should  *give  up  half  to  his  brother ;  and  a  bill  was  filed  to  discover  r^tooe 
whether  she  was  married,  a  demurrer  to  the  bill,  on  the  ground  ^ 
that  a  forfeiture  would  be  incurred,  was  overruled.  [Gogkburn,  G.  J. — 
The  ground  of  decision  in  that  case  is  thus  stated  by  Lord  Ilardwicke, 
^  It  is  within  the  rules  and  distinctions  in  former  cases ;  where  it  is  a 
conditional  limitation  over  of  an  estate,  there  the  person  must  show 
that  they  have  performed  the  condition,  and  cannot  demur  to  a  bill 
for  discovery  of  it."]  The  provision  in  stat.  46  G.  8,  c.  37,  applies  to 
*'  forfeiture"  in  the  nature  of  a  penalty,  according  to  the  definition  of 
that  term  in  2  Bl.  Com.  267;  and. the  words  ''of  any  nature  whatso- 
ever" do  not  extend  its  signification.'  [Cockburn,  C.  J. — Stat.  46  G. 
8,  c.  87,  refers  to  witnesses,  not  to  parties  in  the  cause,  and  therefore 
has  no  application  here,  except  as  a  guide  to  our  discretion.]  Stat. 
17  &  18  Yict.  c.  125,  sect.  51,  entitles  a  party  to  deliver  interrogato- 
ries ''upon  any  matter  as  to  which  discovery  may  be  sought;"  that 
is,  on  which  the  party  requires  information :  there  is  no  reference  in 
terms  to  a  Court  of  equity  or  its  practice,  and  it  was  not  intended  to 
limit  the  Courts  of  law  in  administering  interrogatories  by  the  principle 
adopted  in  Courts  of  equity  in  allowing  a  bill  of  discovery.  In  Bart- 
lett  V.  Lewis,  12  C.  B.  N.  S.  249  (E.  C.  L.  R.  vol.  104),  Erie,  C.  J., 
said,  p.  261,  "  Nor  do  I  infer  from  the  language  of  the  51st  section 
that  it  was  intended  that  the  practice  of  the  Courts  of  equity  was  to 
regulate  us.  It  provides  that  interrogatories  may  by  order  of  the  Court 
or  a  Judge  be  delivered  '  upon  any  matter  as  to  which  discovery  may 
be  sought.'  r  think  the  Legislature  has  cautiously  abstained  from 
limiting  the  power  of  administering  interrogatories  to  cases  where  a 
bill  for  discovery  will  lie."  And  Willes,  J.,  p.  262,  "  It  is  only  rigog 
f  ^necessary  to  look  at  the  frame  of  the  51st  section  to  see  that  ^ 
it  was  intended  that  this  new  jurisdiction  should  be  administered  in 
the  Courts  of  law  by  analogy  to  their  own  proceedings,  and  not  to  the 
practice  of  the  Courts  of  equity."  [Cockburn,  C.  J. — If  the  Judges 
of  the  Court  of  Common  Pleas  meant  to  say  that  there  are  cases  in 
which  we  should  allow  interrogatories  where  the  Court  of  Chancery 
did  not  allow  a  bill  of  discovery,  I  agree ;  but  if  they  meant  to  say  that 
we  should  set  at  nought  the  principle  on  which  interrogatories  are  ad- 
ministered in  the  Court  of  Chancery,  I  am  not  satisfied  to  follow  their 
dicta."]    Courts  of  common  law  have  already  gone  farther  than  Courts 
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of  equity  were  accastomed  to  go :  thus,  the  latter  would  not  grant  a 
bin  of  discovery  in  aid  of  an  action  for  a  mere  personal  tort,  Mitford 
Pleadings  in  Chancery,  p.  230,  note  (1),  5th  ed.,  citing  Glynn  v.  Hoaa- 
ton,  1  Keen  829,  887 ;  whereas  the  Courts  of  common  law  have  allowed 
interrogatories  in  such  an  action.  In  Peppiatt  v.  Smith,  8  H.  &;  C.  129, 
thoy  were  not  allowed  because  the  facts  sought  to  be  elicited  formed  part 
of  the  plaintiiTs  case.  [Coceburn,  C.  J. — That  species  of  wrong  is  not 
within  the  jurisdiction  of  the  Court  of  Chancery.] 

CocKBiTRN,  C.  J. — This  rule  must  be  discharged.  I  do  not  think  that 
Stat.  46  G.  3,  c.  87,  which  limits  the  privilege  of  witnesses  in  refusing 
to  answer  questions,  applies  to  the  present  case ;  and,  if  it  did,!  doubt 
whether  the  word  ^'Torfeiture,"  as  there  used,  has  reference  to  a  for- 
feiture arising  on  a  contract  between  two  persons,  by  which  one  of  them 
is  to  have  possession  of  the  property  of  the  other  if  a  breach  of  the  con- 
^QQf^-i  tract  is  committed,  though  in  professional  language  that  is  *called 
-'  a  forfeiture.  But  I  rest  my  judgment  on  the  ground  that,  in 
suits  pending  in  the  Courts  of  common  law,  the  exercise  of  authority 
given  by  The  Common  Law  Procedure  Act,  1854,  sect.  51,  must  be  gov- 
erned by  those  principles  which  for  a,  long  series  of  years  have  beea 
recognised  in  Courts  of  equity,  where  the  law  as  to  discovery  has  grown 
up  and  been  matured.  The  Legislature  have  invested  the  Courts  of 
law  with  this  authority,  in  order  that  parties  might  get  relief  without 
incurring  the  additional  expense  of  going  to  a  Court  of  equity.  They 
must  be  taken  to  have  done  this  with  full  knowledge  of  the  principles 
and  rules  according  to  which  this  subsidiary  power  had  always  been  ad- 
ministered in  Courts  of  equity ;  and,  as  they  have  not  expressly  given 
larger  power,  they  may  have  intended  that  it  should  be  exercised  with 
the  same  limitations.  But,  whether  we  are  fettered  or  left  free  to  exer- 
cise our  judicial  discretion,  we  ought  to  abide  by  the  principle  on  which 
this  branch  of  jurisprudence  has  for  centuries  been  administered  in 
Courts  of  equity.  It  is  clear,  from  the  decisions  in  those  Courts  which 
have  been  cited,  and  the  expressions  used  by  eminent  text  writers,  that 
it  is  a  fixed  rule  that  no  bill  of  discovery  will  be  allowed  when  the  an- 
swers may  have  the  effect  of  causing  a  forfeiture  of  estate,  except  where 
the  estate  is  held  on  a  conditional  limitation,  in  which  case  it  would  be 
extinguished  on  non-performance  of  the  condition.  This  may  be  a  fine- 
drawn distinction ;  but  whatever  we  may  think  of  the  rule,  it  is  too  well 
established  to  admit  of  doubt.  Courts  of  equity  have  exercised  no  dis- 
cretion when  a  case  falls  within  the  rule :  the  present  case  is  within  it, 
and  therefore  we  ought  not  to  allow  the  plaintiff  to  administer  these 
interrogatories  in  violation  of  the  principle  so  established. 
*8381  ^Crompton,  J. — The  present  rule  has  been  obtained  to  compel 
-■  a  party  to  answer  certain  questions  arising  in  the  case  which  tend 
to  a  forfeiture  of  his  lease.  In  the  exercise  of  tne  power  given  by  The 
Common  Law  Procedure  Act,  1854,  sect.  51,  to  order  interrogatories,  I 
do  not  hold  myself  bound  by  the  exact  practice  in  Courts  of  equi^. 
For  a  class  of  cases  has  been  mentioned  in  which  those  Courts  would 
not  allow  a  bill  of  discovery  where  we  should  allow  interrogatories ;  and 
I  am  not  clear  that  in  this  mode  of  discovery  we  are  bound  by  the  rules 
of  procedure  in  those  Courts,  though  it  ought  to  be  a  guide  to  us.  I 
have  no  doubt  that  the  exemption  from  a  bill  of  discovery  in  cases  where 
the  discovery  would  lead  to  a  forfeiture,  was  adopted  in  those  Coorti 
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from  the  Courts  of  law.  It  has  been  long  recognised  in  our  Courts,  as 
a  principle  of  the  law  of  evidence  in  the  examination  of  witnesses,  that 
a  witness  cannot  be  compelled  to  answer  a  question  where  the  answer 
might  establish  a  forfeiture  of  his  estate.  Dumpor's  Case,  4  Co.  119  b, 
1  Smith  Lead.  Ca.  28,  5th  ed.,  which  we  still  consult  for  the  law  as  to 
enforcing  conditions  strictly,  shows  the  dislike  which  the  common  law  had 
to  encouraging  forfeitures ;  and  it  may  be  that  the  rule  with  regard  to 
discovery  was  thence  adopted  in  Chancery.  It  is  said  that  the  distinc- 
tion laid  down  in  Courts  of  equity  between  disallowing  a  discovery  in 
the  case  of  a  forfeiture  and  allowing  it  in  the  case  of  a  conditional  limi- 
tation is  an  idle  one.  Perhaps  if  we  were  considering  the  matter  for  the 
first  time  we  should  not  hold  that  distinction^  But  the  case  of  a  con- 
ditional limitation,  where  if  A.  B.  does  an  act  a  new  limitation  arises, 
is  not  considered  a  forfeiture,  but  a  going  over  of  the  estate  according 
to  the  will  of  the  donor.  Here  the  estate  does  not  go  *over  on  r^roqo 
non-performance  of  the  covenant :  the  breach  of  it  may  be  waived.  ^ 
The  finer,  however,  the  distinction  is,  the  more  strongly  it  proves  the 
existence  of  the  rule  as  to  forfeiture. 

In  the  present  case  the  forfeiture  is  of  the  kind  on  which  nearly  all 
the  cases  in  equity  have  arisen ;  and  we  ought  to  be  guided  by  the  rule 
in  the  Courts  of  equity.  We  have  also  the  opinion  of  two  learned 
Judges,  in  May  v.  Hawkins,  11  Exch.  210,  213,  that  such  interrogato- 
ries as  these  ought  not  to  be  allowed,  though  the  opinion  of  Martin,  B.^ 
perhaps  went  farther  than  we  should  go.  Still,  as  far  as  decision  goes, 
it  remains  an  open  question. 

I  think  •that  a  considerable  difficulty  may  arise  at  Nisi  Prius  since 
parties  are  admitted  to  give  evidence  in  their  own  causes ;  and  I  doubt 
whether,  if  a  defendant  came  forward  as  a  witness  to  explain  or  negative 
some  matter  alleged  as  a  forfeiture,  he  would  not  have  waived  his 
privilege,  and  be  compelled,  on  cross-examination,  to  answer  a  question 
whether  he  had  not  done  some  other  act  which  would  lead  to  a  forfeiture 
of  his  lease.  However  that  may  be,  we  should  do  wrong  if  we  over- 
ruled the  old  established  distinction. 

Mellor,  J. — The  distinction  pointed  out  by  the  Lord  Chief  Justice 
and  my  brother  Crompton  shows  that  we  are  not  fettered  by  the  rules 
of  practice  in  the  Courts  of  equity,  for  there  are  cases  in  which  they 
refuse  to  grant  a  bill  of  discovery  and  we  grant  interrogatories ;  still, 
when  a  power  is  conferred  on  the  Courts  of  law  which  heretofore  has 
been  exercised  only  in  Courts  of  equity,  we  ought  not  to  establish  a 
different  mode  of  procedure  where  both  Courts  have  a  common  action. 
But  it  would  be  going  very  far  if  we  were  to  hold  that  '*'it  was  t^q^a 
left  to  the  absolute  discretion  of  the  Judge  or  of  the  Court  to  ^ 
decide  without  reference  to  the  practice  in  the  Court  of  Chancery, 
which,  I  think,  was  intended  to  be  a  guide  to  us.  At  first  I  was  struck 
with  the  subtlety  of  the  distinction  between  forfeiture  in  the  sense  in 
which  we  use  the  term  on  this  occasion  and  conditional  limitation ;  but 
that  distinction,  though  nice,  establishes  the  existence  of  the  rule- 
There  are  also  two  cases  in  the  Court  of  Chancery  which  cannot  be 
distinguished  from  the  present,  and  the  dicta  of  the  two  learned  Judges 
in  May  v.  Hawkins.  Therefore,  we  ought  not  to  allow  these  interroga* 
tories  to  go.  Rule  discharged. 
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WILLIAM  STIRLING  the  Younger  v.  MAITLAND  and  BOYD. 

Nov.  15. 

Implied  engagement, — Covenant. — Displacement. — Insurance  Company. 

1.  If  %  party  entera  into  an  arr»og«iiiflnt  which  can  only  take  effect  by  the  eontinnmnoe 
of  a  certain  existing  state  of  ciroamstanoes,  there  is  an  implied  engagement  on  his  part  that 
he  shall  do  nothing  of  his  own  motion  to  pat  an  end  to  that  state  of  circumstances  iiBd«r 
which  alone  the  arrangement  can  l>e  operative. 

2.  An  insurance  Company  covenanted  with  C.  D.  for  ralnable  consideration  to  appoint  \Am 
their  agent  in  S.,  t4>gether  with  A.  B.,  and  that  if  A.  B.  should  be  displaced  from  the  agency 
Ihey  would  pay  G.  D.  a  certain  sum ;  the  Company  having  transferred  their  business  to 
another  Company,  and  wound  up  their  affairs  and  dissolved  themselves :  Held  that  this  w«a  % 
displacement  of  A.  B.  within  the  meaning  of  the  covenant. 

The  declaration  alleged  that  by  indenture,  bearing  date  the  Tth 
December,  1852,  made  between  the  defendants  and  others,  trustees  of 
The  United  Kingdom  Life  Assurance  Company  of  the  first  part,  Alex- 
*^411  ^^^^^  Brodie  Seton  of  the  second  part,  and  the  plaintiff  of  the 
-'  '*'third  part :  after  reciting  that  A.  B.  Seton  and  A.  B.  Setoa 
the  younger  were  indebted  to  the  Company  in  20002.,  lent  on  the 
security  of  the  deposit  of  certain  policies  of  insurance  on  their  lives, 
and  also  on  the  joint  and  several  promissory  note  of  themselves  the 
plaintiff  and  one  James  Dickson ;  and  also  that  A.  B.  Seton,  as  agent 
of  the  Company  at  Glasgow,  was  indebted  to  them  in  14497.  10«.  9d. 
in  addition  to  the  20002.,  the  Company,  in  consideration  of  the  payment 
to  them  by  the  plaintiff  of  14492.  10^.  9(2.  and  20002.,  appointed  him 
their  agent  at  Glasgow  jointly  with  A.  B.  Seton,  and  assigned  to  him 
the  policies  of  assurance  and  the  promissory  note  for  20002.  '^  And  the 
said  [trustees]  for  themselves,  their  heirs,  executors  and  administrators, 
do  hereby  covenant  and  agree  with  the  said  William  Stirling  the 
younger,  his  executors,  administrators  and  assigns,  that  in  case  the  said 
Company  shall  at  any  time  hereafter  displace  the  said  Alexander  Brodie 
Seton  the  elder  from  his  appointment  of  agent  of  the  said  Company  at 
Glasgow,  then  the  said  Company  shall  and  will  forthwith  thereafter 
repay  unto  the  said  William  Stirling,  his  executors,  administrators  or 
assigns,  the  said  sum  of  14492.  10^.  9c2.,  or  so  much  thereof  as  shall  not 
have  been  previously  repaid  to  the  said  William  Stirling,  or  otherwise 
recovered  or  received  by  him.  And  it  is  hereby  further  declared  and 
agreed  that,  in  the  event  of  the  said  joint  agency  of  the  said  Company 
at  Glasgow  being  determined  by  the  displacement  of  the  said  Alexander 
Brodie  Seton  the  elder,  as  aforesaid,  the  said  Company  reserve  to  them- 
selves the  right  of  appointing  the  said  William  Stirling  as  their  agent 
at  Glasgow  or  discontinuing  his  services;  and  in   the  event  of  their 

*8421  ^PP^^^^^^S  ^^^  "^  uim  agent  the  said  Company  reserve  *to 
-1  themselves  the  right  of  compensating  his  services  as  such  agent 
in  such  manner  as  they  may  think  proper.  And  the  said  Alexander 
Brodie  Seton  the  elder,  for  himself,  his  heirs,  executors  and  adminis- 
trators, doth  hereby  covenant  and  agree  with  the  said  [trustees],  their 
executors,  administrators  and  assigns,  and  as  a  separate  covenant  with 
the  said  William  Stirling,  his  executors,  administrators,  and  assigns, 
that  he  the  said  Alexander  Brodie  Seton  the  elder  shall  not  nor  will,  at 
any  time  before  the  repayment  by  him  to  the  said  William  Stirling  of 
the  said  sums  of  20002.  and  14492.  10«.  9c2.,  undertake  the  agency,  or 
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directly  or  indirectly  promote  the  interest  of  any  Life  assurance  Com- 
pany other  than  the  said  United  Kingdom  Life  Assurance  Company, 
without  the  previous  consent  in  writing  of  the  said  directors  for  the 
time  being  of  the  said  United  Kingdom  Life  Assurance  Company  and 
of  the  said  William  Stirling."  Breach :  That,  although  the  Company 
displaced  A.  B.  Seton  the  elder  from  his  appointment  as  their  agent  at 
Glasgow,  they  had  not  repaid  the  plaintiff  the  sum  of  1449Z.  IO9.  9d. 

Plea :  That  the  Company  did  not  displace  A.  B.  Seton  the  elder  from 
his  appointment  as  their  agent  at  Glasgow. 

Issue. 

On  the  trial,  before  Cockbum,  C.  J.,  at  Guildhall,  at  the  Sittings 
after  Trinity  Term,  1863,  a  verdict  was  entered  for  the  plaintiff  subject 
to  the  following  special  case. 

The  United  Kingdom  Life  Assurance  Company  were  established 
under  a  deed  executed  in  1884  and  stat.  4  W.  4^  c.  85,  and  were  regis- 
tered, in  1844,  under  stat.  7  ft  8  Vict.  c.  110. 

In  1842  the  Company  appointed  A.  B.  Seton  to  be  *their  ri^oAo 
sole  agent  at  Glasgow.  His  business  was  to  procure  persons  to  ^ 
effect  policies  with  the  Company,  and  otherwise  to  bring  business  to  the 
office.  By  way  of  remuneration  he  received  102.  per  cent,  upon  the 
first  premium  and  5/.  per  cent,  upon  the  succeeding  premiums  in  respect 
of  all  policies  effected  with  the  Company  through  his  introduction,  and 
51,  per  cent,  on  all  premiums  which,  by  the  direction  of  the  Company, 
he  might  collect  for  them,  and  also  an  annual  allowance  of  180Z.  for 
office  rent;  in  addition  to  which  the  Company  paid  the  rates  and  taxes 
and  other  incidental  expenses  connected  with  the  office.  In  1847 
the  Company  made  him  a  further  allowance  of  2502.  per  annum  for 
clerks,  &c. 

In  the  year  1848  the  Company  advanced  on  loan  to  him  the  sum  of 
2000/.  on  the  security  of  the  joint  and  several  promissory  note  of  him- 
self, his  son  A.  B.  Seton,  jun.,  the  plaintiff,  and  James  Dickson,  and 
upon  the  deposit  of  policiecr  of  insurance  on  the  life  of  A.  B.  Seton  for 
2000/.,  and  of  policies  of  insurance  on  the  life  of  A.  B.  Seton  the  younger, 
for  the  like  amount. 

In  the  month  of  December,  1852,  A.  B.  Seton  had  become  indebted 
to  the  Company  in  the  further  sum  of  1449/.  10«.  9(2.  in  respect  of  pre- 
miums and  other  moneys  received  by  him  on  account  of  the  Company 
and  not  remitted  by  him,  and  for  this  further  debt  the  Company  held  no 
security  whatever. 

The  Company  pressing  for  payment  of  these  two  several  amounts,  and 
A.  B.  Seton  not  being  himself  able  to  discharge  them,  an  arrangement 
was  made  that  the  plaintiff  should  pay  off,  not  only  the  sum  of  2000/. 
for  which  he  was  surety,  but  also  the  further  sum  of  1449/.  IO9.  9t2., 
upon  certain  terms  and  conditions ;  and  in  pursuance  of  such  arrange- 
ment the  plaintiff,  on  or  about  the  7th  December,  1852,  paid  to  the 
Company  the  *two  sums  of  2000/.  and  1449/.  10«.  9d.  respec-  rn^QAA 
tively ;  the  Company  appointed  the  plaintiff  their  agent  at  Glas-  ^ 
gow  jointly  with  A.  B.  Seton,  and  the  deed  of  covenant  sued  on  was 
entered  into. 

After  the  execution  of  the  deed  and  the  appointment  by  the^Company 
of  the  plaintiff  as  their  agent  at  Glasgow  jointly  with  A.  B.  Seton,  the 
business  of  the  agency  was  carried  on  by  A.  B.  Seton  in  the  name  of 
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Seton  and  Stirling,  but  in  the  same  manner  as  it  had  previously  been, 
and  the  same  remuneration  and  allowances  continued  to  be  paid  by  the 
Company  as  were  paid  whilst  A.  B.  Seton  was  their  sole  asent.  The 
plaintiff  himself  took  no  active  part  in  the  agency,  although  he  occa* 
sionally  called  at  the  office  in  Glasgow  where  the  same  was  carried  on, 
and  conversed  with  A.  B.  Seton  upon  the  business  of  the  Company. 

On  the  29th.  July,  1862,  certain  heads  of  agreement  were  entered  into 
between  The  United  Kingdom  Life  Assurance  Company  and  The  North 
British  and  Mercantile  Insurance  Company,  subject  to  the  sanction  of 
the  shareholders  of  the  former  Company,  for  the  sale  and  transfer  of  the 
business,  good-will  and  property  of  The  United  Kingdom  Life  Assurance 
Company  to  The  North  British  and  Mercantile  Insurance  Company.  At 
two  extraordinary  general  meetings  of  the  shareholders  of  The  United 
Kingdom  Life  Assurance  Company,  held  respectively  on  the  10th  August 
and  the  3d  September,  1862,  the  heads  of  agreement  were  confirmed, 
and  the  directors  were  authorized  to  execute  them,  and  resolutions  were 
passed  for  the  winding  up  and  dissolution  of  the  Company.  This  agree- 
ment was  then  duly  executed  by  both  parties. 

*84')1       ^^^  North  British  and  Mercantile  Insurance  ^Company  was 
^  a  fire  and  life  office  in  Scotland,  having  its  chief  office  in  Edin- 
burgh, but  with  a  branch  office  at  Glasgow. 

The  fir^  intimation  A.  B.  Seton  had  of  the  proposed  transfer  of  the 
business  of  The  United  Kingdom  Life  Assurance  Company  was  the  fol- 
lowing letter  sent  to  him  by  Patrick  Mclntyre,  the  secretary  of  the 
Company,  and  which  was  written  by  order  of  its  directors. 

^'  United  K-ingdom  Life  Assurance  Company, 
"  No.  8,  Waterloo  Place,  Pall  Mall, 
"  London,  15th  Julv,  1862. 
^'  The  Board  of  directors  hereby  give  notice  that  the  yearly  general 
meeting  of  the  proprietors  will  be  held  at  the  office  of  the  Company,  No. 
8,   Waterloo   Place,  London,  on  Thursday,  the  Slst  July  instant,   at 
half-past  two  o'clock  precisely  in  the  afternoon. 

'^  And  the  Board  of  directors  hereby  further  give  notice  that  an  extra- 
ordinary general  meeting  of  the  proprietors  will  be  held  at  the  said  office 
of  the  Company  on  the  said  31st  day  of  July,  at  three  o'clock  in  the 
afternoon  precisely,  for  the  purpose  of  considering  the  propriety  of  trans- 
ferring the  business  and  liabilities  of  the  Company  to,  or  of  amalgamating 
the  Company  with,  any  other  Company  or  Companies  carrying  on  the 
like  business  on  such  terms  and  conditions  as  may  be  agreed,  or  as  may 
have  been  already  provisionally  agreed,  and  for  authorizing  the  Board 
of  directors  to  carry  into  effect  any  such  agreement,  and  to  do  all  acts 
proper  and  necessary  for  that  purpose. 

"  By  order  of  the  Board, 

"Patrick  McIntyrb,  Secretary." 

On  the  5th  August,  1862,  Messrs.  Setons  and  Stirling  received  from 
*8461  ^^^  defendant  Boyd,  who  was  the  '^'resident  director  of  The  United 
•^  Kingdom  Life  Assurance  Company,  the  following  letter : — 

«  No.  8,  Waterloo  Place,  Pall  Mall,  S.  W., 
«  Dear  Sirs,  «  5th  August,  1862. 

*^  As  undoubtedly  you  will  be  asked  in  reference  to  the  proposed 
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amalgamation  of  this  Company  with  The  North  British  and  Mercantile 
Insurance  Company,  for  your  guidance  to  reply  to  any  queries,  I  may 
inform  you  the  reason  of  the  step  to  be  taken  is  in  consequence  of  the 
result  of  the  septennial  investigation  of  the  Company's  affairs  having 
shown  that  a  bonus  could  not  properly  be  declared  on  this  occasion.  The 
directors  were  advised  that  it  was  desirable,  with  reference  to  the  inte- 
rests of  both  the  policy-holders  and  shareholders,  that  the  business  and 
liabilities  of  the  Company  should  at  once  be  transferred  to  another  office ; 
a  provisional  agreement  was  therefore  entered  into  with  The  North  Bri* 
tish  and  Mercantile  Insurance  Company,  which  has  already  received  the 
approval  of  a  general  meeting  of  the  shareholders  of  the  Company  spe- 
cially summoned  to  consider  the  same.  This  agreement  (if  adopted)  will 
secure  to  the  policy-holders  of  the  participating  class  a  reversionary 
bonus  for  the  last  seven  years,  amounting  to  11.  per  cent,  per  annum  on 
the  sum  assured.  For  the  next  seven  years  a  bonus  to  the  extent  of 
two-thirds  of  the  profits  on  this  Company's  policies,  and  thereafter  a 
bonus  to  the  extent  of  two-thirds  of  the  profits  of  the  life  business  of 
The  North  British  and  Mercantile  Insurance  Company.  The  directors 
have  no  hesitation  in  saying  that  they  deem  this  arrangement  one  to  the 
advantage  of  the  policy-holders.  *^  I  am,  &c., 

"  E.  Lennox  Boyd, 
*^  Resident  Director. 
*"  P.  S. — I  enclose  you  a  prospectus  of  The  North  British  and  r«Q  1 7 
Mercantile  Insurance,  showing  the  terms  on  which  they  effect  ^ 
new  business.  '^  E.  L.  B." 

On  the  8th  September,  1862,  Alessrs.  Setons  and  Stirling  received 
from  the  defendant  Boyd  the  following  letter : — 

"  No.  8,  Waterioo  Place,  Pall  Mall, 

"  London,  S.  W.     September  8th,  1862. 
**  Dear  Sirs, 

"  In  conformity  with  the  provisions  of  the  Company's  deed  of 
settlement  the  usual  septennial  investigation  of  the  Company's  affairs 
took  place  in  the  present  year ;  the  result  of  that  investigation  satisfied 
the  directors  that  the  interests  of  the  Company's  shareholders  and  policy- 
holders would  be  best  consulted  by  a  transfer  of  the  business  and  lia- 
bilities of  this  office  to  another  Company. 

'*A  provisional  agreement  was  accordingly  entered  into  with  The 
North  British  and  Mercantile  Insurance  Company,  which  has  been 
unanimously  approved   and  finally  confirmed   by  three   extraordinary 

S general  meetings  of  the  shareholders  of  this  Company  specially  convenea 
or  its  consideration. 

'^  I  have  the  pleasure  to  inform  you  that  this  agreement  secures  to 
the  policy-holders  of  the  participatory  class  a  reversionary  bonus  for 
the  last  seven  years,  amounting  to  11.  per  cent,  per  annum  on  the  sum 
assured ;  for  the  next  seven  years  a  bonus  to  the  extent  of  two-thirds 
of  the  profits  on  this  Company's  policies  (without  any  deduction  what- 
ever for  working  expenses),  and  thereafter  a  bonus  to  the  extent  of 
two-thirds  of  the  profits  on  the  whole  life  business  of  the  North  British 
and  Mercantile  Insurance  Company. 

*^'  A  circular  is  in  preparation,  and  will  very  shortly  be  issued  rtiQAft 
to  all  our  policy-holders,  apprising  them  of  this  arrangement,  ^ 
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ftnd  the  actual  transfer  of  the  business  will  take  place  on  the  Ist  daj  of 
October  next. 

^*  Looking  at  the  high  position  of  The  North  British  and  Mercantile 
Insurance  Company,  its  very  large  and  wealthy  proprietary,  and  the 
superior  advantages  it  offers  to  the  public  and  secures  to  the  policy- 
holders of  this  Company,  the  Board  of  directors  feel  that  the  arrange- 
ment they  have  entered  into  cannot  but  give  general  satisfaction. 

'^  In  returning  you  the  cordial  thanks  of  the  Board  of  directors  of  this 
Company  for  your  influential  introduction  and  valuable  services,  I  am 
desired  to  express  their  earnest  hope  that  you  will  continue  to  extend 
such  influence  and  service  to  The  North  British  and  Mercantile  Insur- 
ance Company,  who  will  carry  on  business  at  this  office  as  a  branch, 
and  who  will,  I  feel  assured,  give  prompt  and  particular  attention  to  all 
matters  affecting  the  interest  of  the  agents  and  the  constituents. 

^^  I  have  the  pleasure  to  enclose  you  a  prospectus  of  The  North 
British  and  Mercantile  Insurance  Company,  showing  the  terms  upon 
which  they  grant  new  insurances,  and  at  the  same  time  to  inform  you 
that  Mr.  David  Smith,  their  general  manager,  will  communicate  with 
you  in  a  few  days.  ^^  I  am,  &c., 

"  E.  L.  Boyd, 
*  Enclosure."  *  Resident  Director." 

The  Court  were  to  be  at  liberty  to  draw  such  inferences  from  the 
facts  above  stated  as  a  jury  might  draw. 

The  plaintiff  contended  that  The  United  Kingdom  Life  Assurance 
*S491  ^^'"^P^^y  having  voluntarily  transferred  their  "^business,  and 
^  ceased  to  employ  A.  B.  Seton  as  their  agent,  he  was  displaced 
by  the  Company  from  his  appointment  as  agent  within  the  meaning  of 
the  covenant,  and  that  the  Company  thereupon  became  liable  to  pay  to 
the  plaintiff  the  sum  of  1449/.  10«.  9(2. 

The  question  for  the  opinion  of  the  Court  was,  Whether  The  United 
Kingdom  Life  Assurance  Company  had  displaced  A.  B.  Seton  from  the 
appointment  of  agent  of  the  Company  at  Glasgow  within  the  meaning 
of  the  covenant  in  the  declaration  mentioned. 

Montague  Smith  {Murray  with  him),  for  the  plaintiff. — The  defend- 
ants covenanted  for  a  valuable  consideration  to  pay  the  plaintiff  a  cer^ 
tain  sum  if  they  should  displace  his  co-agent  from  his  appointment  as 
their  agent ;  and  here  they  have  voluntarily  done  an  act  the  consequence 
of  which  is  to  displace  him ;  namely,  the  transferring  their  business  to 
another  Company.  If  a  party  renders  the  performance  of  his  contract 
impossible,  his  liability  on  it  remains.  The  meaning  of  the  term  ^^  dis- 
place ''  depends  on  circumstances.  Pulling  a  chair  from  under  a  man 
is  ^^ displacing"  him;  and  the  captain  of  a  ship  is  ** displaced"  if  the 
owner  sells  the  ship.  [Crompton,  J. — If  the  displacement  was  the  con- 
sequence of  the  involuntary  act  of  the  party — as,  for  instance,  a  bank- 
ruptcy— it  might  be  different.]  Yes.  Or,  in  case  of  private  partnership, 
where  one  of  the  partners  dies.  [Crompton,  J. — There  is  a  rather  curious 
case  on  this  subject,  Charnley  t;.  Winstanley,  5  East  266.]  In  Tasker  r. 
Shepherd,  6  H.  &;  N.  575,  where  stone  merchants  in  partnership 
appointed  the  plaintiff  their  sole  London  agent  for  the  period  of  four 
*8601  y®*"  *°^  *  \i9M^  who  ^accepted  the  employment  for  a  valuable 
^  consideration,  the  partnership  having  been  dissolved  by  the  death 
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of  one  of  the  partners,  it  was  held  hj  Channell  and  Wilde,  BB.,  dubi- 
tante  Martin  B.,  that  the  contract  was  at  an  end  ;  but  they  considered 
that  the  parties  must  be  supposed  to  have  presumed  that  the  partner- 
ship would  last  for  that  period.  In  M'Intyre  v.  Belcher,  14  C.  B.  N« 
S.  654  (E.  C.  L.  R.  vol.  108),  where  an  agreement  for  the  sale  of  the 
good-will  of  a  medical  practice  stipulated  for  value,  inter  alia,  that  the 
vendors  should  not,  within  ten  years  from  the  date  of  the  agreement, 
practise  at  the  locus  in  quo,  or  within  ten  miles ;  the  purchaser  to  pay 
the  vendors,  at  the  end  of  each  of  the  first  four  years,  one-fourth  of  the 
gross  earnings,  provided  they  did  not  fall  below  800/. ;  it  was  held  there 
was  an  implied  contract  by  the  purchaser  to  carry  on  the  practice. 

Bovill  {Coleridge  and  Horace  Lloyd  with  him),  for  the  aefendants. — 
Here  was  no  displacement  of  Seton  within  the  meaning  of  the  covenant. 
The  deed  sued  on  was  prepared  with  reference  to  the  Company  as  con- 
stituted, and  therefore  became  of  no  force  after  the  winding  up  and  dis- 
solution of  the  Company.  Not  only  does  the  deed  contain  no  clause  for 
the  continuance  of  the  ofSce,  but  the  language  of  the  covenant  shows  that 
the  contingency  of  the  joint  agency  being  put  an  end  to  was  contemplated. 

The  cases  cited  by  the  other  side  are  inapplicable,  for  in  both  there 
was  a  positive  agreement  which  was  to  be  in  force  for  a  definite  period. 

Montague  Smithy  in  reply. — If  the  manager  of  a  theatre  *were  r«oei 
to  covenant  with  an  actor  that  if  he  displaced  him  he  would  give  '- 
him  a  sum  of  money,  the  giving  up  the  theatre  would  be  a  displacement. 
It  is  even  doubtful  whether  thejetterof  the  defendant  Boyd,  as  resident 
director,  of  the  8th  September,  1862,  is  not  in  itself  a  displacement  of 
the  co-agent.     Perhaps  the  defendants  are  entitled  to  relief  in  equity. 

CocEBURN,  C.  J. — Our  judgment  is  for  the  plaintiff.  When  we  look 
at  the  terms  of  the  deed  and  its  recitals,  the  nature  of  the  engagement, 
and  the  intention  of  the  parties  to  this  covenant,  the  matter  appears 
very  plain.  Seton,  being  the  agent  of  this  Insurance  Company,  be- 
comes indebted  to  them.  The  plaintiff  is  invited  to  pay  off  the  debt, 
but  then  the  question  arises,  how  is  his  repayment  from  Seton  to  be  se- 
cured ?  The  deed  recites  all  the  facts.  First,  it  is  agreed  that  the  plain- 
tiff shall  be  appointed  co-agent  of  the  Company  with  Seton,  the  design 
of  which  obviously  was  to  enable  him  to  control  the  money  received  by 
Seton,  and  then,  as  the  whole  object  would  be  defeated  by  the  displace- 
ment of  Seton,  the  Company  undertake  not  to  displace  him.  In  time 
the  Company  found  their  business  not  very  profitable,  and  thereupon  an 
arrangement  was  made  with  another  Company  that  the  business  and 
interest  of  the  Company,  of  which  the  defendants  are  trustees,  was  to  be 
transferred  to  it.  The  moment  that  is  done  there  is  an  end  to  the  busi- 
ness of  the  defendants*  Company ;  and,  if  no  further  insurances  were 
effected  by  that  Company  the  agency  necessarily  falls  to  the  grc^und. 
The  question  is,  does  that  come  within  this  covenant  ?  I  think  it  does. 
Practically  the  point  comes  to  this.  The  defendants  say,  we  being  an 
insurance  Company,  *and  Seton  being  our  agent,  we,  to  secure  r«oc(> 
you,  the  plaintiff,  payment  of  the  1449/.  10«.  9rf.  which  you  have  '-       '* 

Eaid  to  us  as  being  his  debt,  covenant  with  you  that  we  will  continue 
im  in  that  employment,  and  I  take  it,  aq  Mr.  Bovill  puts,  that  this 
means  so  long  as  we  are  a  Company.  I  look  on  the  law  to  be  that,  if  a 
party  enters  into  an  arrangement  which  can  only  take  effect  by  the  con- 
tinuance of  a  certain  existing  state  of  circumstances,  there  is  an  implied 
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engagement  on  his  part  that  he  shall  do  nothing  of  his  own  motion  to 
put  an  end  to  that  state  of  circumstances,  under  which  alone  the  arrange- 
ment can  be  operative.  I  agree  that  if  the  Company  had  come  to  an 
end  by  some  independent  circumstance,  not  created  by  the  defendants 
themselves,  it  might  very  well  be  that  the  covenant  would  not  have  the 
effect  contended  for ;  but  if  it  is  put  an  end  to  by  tbeit  own  voluntary 
act,  that  is  a  breach  of  covenant  for  which  the  plaintiff  may  sue.  The 
transfer  of  business  and  dissolution  of  the  Company  was  certainly  the 
act  of  the  Company  itself,  so  that  they  have  by  their  act  put  an  end  to 
the  state  of  things  under  which  alone  this  covenant  would  operate. 

The  effect  of  our  decision  may  be  to  do  what,  in  an  equitable  point 
of  view,  is  unjust  between  the  parties ;  for  the  intention  of  the  covenant 
was  that,  by  the  continuance  of  Seton  in  his  position  as  agent,  the  plain- 
tiff should  be  recouped  his  1449/.  10«.  9d, :  but  that  is  not  the  question 
of  which  we  have  to  dispose. 

Crompton,  J. — The  covenant  is  not  that  the  Company  shall  not  turn 
away  or  displace  Seton,  but  that  if  they  do  they  will  pay  this  sum  to  the 
plaintiff.  Looking  fairly  at  the  meaning  of  the  covenant,  I  think  that 
*R^^1  '^'when  the  Company  did  an  act  oy  which  Seton  was  necessarily 
^  displaced,  it  is  sufficient ;  there  need  not  be  a  direct  displacement 
of  him.  It  is  like  the  case  of  Charnley  v.  Winstanley,  5  East  266,  to 
which  I  have  already  referred,  where  the  marriage  of  a  woman,  the  legal 
consequence  of  which  was  to  prevent  her  performing  a  certain  covenant, 
was  held  an  indirect  breach  of  the  covenant.  Here  the  best  construc- 
tion I  can  put  on  the  term  "  displacement"  is  ^^  putting  out  of  his  place ;" 
and  when,  by  the  voluntary  act  of  the  Company,  the  party  is  either  put 
out  of  the  place  directly,  or  the  place  is  taken  from  him,  his  possession 
of  the  place  equally  ceases.  I  think  when  the  Company  destroy  the 
place  he  is  displaced  to  all  intents  and  purposes,  and  I  do  not  know  that 
this  can  be  even  called  an  ^'indirect"  displacement,  for  displacement  seems 
the  ^'  direct"  consequence  of  their  act.  The  same  principle  would  apply 
if  the  contract  had  been  made  with  an  ordinary  firm  instead  of  a  Company. 

Mbllor  and  Sheb,  JJ.,  concurring, 

Judgment  for  the  plaintiff. 


*8541      *BUCKLE,  Appellant,  WRIGHTSON,  Respondent. 
J  Nov.  19. 

Ihwfu  Police  Clauses  Act^  1847,  10  4?  11  Vict.  e.  89. — Hackney  carriage. — License. — 

Fosi-horse  duty. 

A  person  naing  a  hackney  carriage  ply^ng  for  hire  in  a  town  ia  not  exempted  from  the 
obligation  of  taking  ont  a  license  under  The  Town  Police  Clantea  Act,  1847»  10  A  11  Viet, 
e.  89,  on  the  ground  that  he  has  already  paid  post-horse  doty  to  the  Commissioners  of  Inland 
BeTenne. 

Case  stated  under  stat.  20  &  21  Vict.  c.  48. 

At  a  Petty  Sessions  held  at  Darlington,  in  the  county  of  Durham,  on 
the  14th  March,  1864,  an  information  was  laid  against  the  respondent, 
for  that,  on  the  9th  January,  1864,  at  the  township  of  Darlington,  the 
respondent  then  being  the  proprietor  of  a  certain  carriage,  did  unlaw* 
fully  permit  the  same  to  be  used  as  a  hackney-carriage  plying  for  hire 
within  five  miles  from  the  General  Post  Office  of  Darlington  (the  same 
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being  the  prescribed  distance)  without  having  obtained  a  license  from 
the  Local  Board  of  Health  (the  Commissioners  under  The  Town  Police 
Clauses  Act,  1847,  10  &  11  Vict.  c.  89),  for  the  distance  of  the  towii- 
ship  of  Darlington  aforesaid  for  such  carriage,  contrary  to  The  Darling- 
ton Local  Board  Act,  1854,  and  contrary  to  the  form  of  the  statute,  &c. 

Upon  the  hearing  of  the  information  The  Darlington  Local  Board 
Act,  1854,  was  put  in  on  the  part  of  the  appellant,  and  was  to  be  taken 
afl  part  of  this  case.  That  Act  incorporates  The  Town  Police  Clauses 
Act,  1847,  with  respect  to  hackney-carriages ;  and  it  was  under  the  45th 
section  of  the  Act  so  incorporated  that  the  information  was  laid.  The 
evidence  given  on  the  part  of  the  appellant  was  as  follows  : — 

"^Marmaduke  Buckle  (the  appellant)  stated : — ''  I  am  an  officer  r^or  p 
of  the  Darlington  Local  Board  of  Health.  On  the  9th  January  ^ 
last  I  saw  Francis  Thompson,  driver  of  Mr.  Wrightson's  cab,  on  the 
stand  at  the  Bank  Top  Station,  with  a  cab.  I  observed  him  there  a 
short  time  before  the  train  arrived.  I  saw  him  leaving  the  cab-stand. 
Mr.  Pritchett  got  into  the  cab,  and  he  was  driven  off  towards  the  town. 
The  station  is  within  a  mile  of  the  General  Post  Office  in  Darlington." 

In  answer  to  the  charge,  the  respondent  said : — "  I  don't  deny  run- 
ning the  cab.  I  have  a  license  which  enables  me  to  run  in  any  part  of 
the  kingdom,  and  which  I  get  from  a  higher  power  than  the  Local  Board 
of  Health.  I  get  it  from  the  Inland  Revenue  Commissioners,  and  I 
don't  require  a  license  from  the  Board  of  Health."  The  following  is  a 
copy  of  the  license  held  by  the  respondent : — 

'^Durham  Collection, 
«  No.  238.  "  Bishop  Auckland  District. 

^^  Receipt  for  Post  Horse  License  Duty  from  the  day  of  the  date  hereof 

to  the  5th  day  of  January,  1863. 
^^  Received  of  John  Wrightson,  who  has  made  entry  of  premises  at 
Korthgate,  Darlington,  in  the  parish  of  Darlington,  in  the  county  of 
Durham,  the  sum  of  71.  10«.,  being  one-fourth  part  of  the  annual  duty 
for  a  license  to  keep  at  one  time  to  be  let  for  hire  eight  horses  and  six 
carriages.  *^  Dated  this  6th  day  of  October,  1862« 

W.  Keenan,  Collector. 
"  Examined  this  8th  day  of  December,  1662. 
"John  Ostlb,  Supervisor." 

It  was  contended  on  the  part  of  the  appellant,  that  this  license  not 
being  a  stage-coach  license,  and  the  cab  *in  question  not  being  r^oeg 
a  stage  coach  and  so  within  the  proviso  to  the  S8th  section  of  I- 
The  Town  Police  Clauses  Act,  1847,  did  not  enable  the  respondent  to 
permit  his  cabs  to  ply  for  hire  within  five  miles  of  the  General  Post 
Office  in  Darlington  without  the  license  of  the  Local  Board  of  Health, 
and  that  the  respondent's  license  was  merely  a  *^  Post-Horse  License" 
for  the  purpose  of  the  revenue. 

The  justices,  however,  being  of  opinion  that  the  license  of  the  Com- 
missioners of  Inland  Revenue  did  enable  the  respondent  to  ply  his  caba 
for  hire  within  those  limits  without  having  also  the  license  of  the  Local 
Board  of  Health,  gave  their  determination  against  the  appellant. 

If  the  Court  should  be  of  opinion  that  their  decision  was  wrong,  and 
that  they  ought  to  have  convicted  the  respondent,  the  Coust  was  soli- 
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cited  to  remit  the  case  to  them  "with  the  opinion  of  the  Court  thereon, 
or  to  make  such  other  order  as  to  the  Court  might  seem  fit. 

The  following  are  the  sections  of  the  Town  Police  Clauses  Act,  1847, 
10  &  11  Vict.  c.  89,  bearing  on  this  case. 

Sect.  87.  ^^  The  Commissioners  may  from  time  to  time  license  to  ply 
for  hire  within  the  prescribed  distance,  or  if  no  distance  is  prescribed, 
within  five  miles  from  the  General  Post  Office  of  the  city,  town,  or  place 
to  which  the  special  Act  refers  (which  in  that  case  shall  be  deemed  the 
prescribed  distance),  such  number  of  hackney-coaches  or  carriages  of 
any  kind  or  description  adapted  to  the  carriage  of  persons  as  they  think 
fit." 

Sect.  38.  "  Every  wheeled  carriage,  whatever  may  be  its  form  or 
construction,  used  in  standing  or  plying  for  hire  in  any  street  within  the 
prescribed  distance,  and  every  carriage  standing  upon  any  street  within 
*8^71  ^^®  '^'prescribed  distance,  having  thereon  any  numbered  plate 
^  required  by  this  or  the  special  Act  to  be  fixed  upon  a  hackney- 
carriage,  or  having  thereon  any  plate  resembling  or  intended  to  resemble 
any  such  plate  as  aforesaid,  shall  be  deemed  to  be  a  hackney-carriage 
within  the  meaning  of  this  Act ;  and  in  all  proceedings  at  law  or  other- 
wise the  term  (hackney-carriage)  shall  be  sufficient  to  describe  any  such 
carriage :  Provided  always,  that  no  stage-coach  used  for  the  purpose  of 
standing  or  plying  for  passengers  to  be  carried  for  hire  at  separate  fares, 
and  duly  licensed  for  that  purpose,  and  having  thereon  the  proper  num- 
bered plates  required  by  law  to  be  placed  on  such  stage-coaches,  shall 
be  deemed  to  be  a  hackney-carriage  within  the  meaning  of  this  Act." 

Sect.  89.  A  fee  to  be  paid  for  every  such  license. 

Sect.  41.  *^  In  every  such  license  shall  be  specified  the  name  and  sur- 
name and  place  of  abode  of  every  person  who  is  a  proprietor  or  part 
proprietor  of  the  hackney-carriage  in  respect  of  which  such  license  is 
granted,  or  who  is  concerned,  either  solely  or  in  partnership  with  any 
other  person,  in  the  keeping,  employing,  or  letting  to  hire  of  any  such 
carriage,  and  also  the  number  of  such  license,  which  shall  correspond 
with  the  number  to  be  painted  or  marked  on  the  plates  to  be  fixed  on 
such  carriage,  together  with  such  other  particulars  as  the  Commissioners 
think  fit," 

Sect.  42.  Licenses  to  be  registered. 

Sect.  45.  "  If  the  proprietor  or  part  proprietor  of  any  carriage,  or 
any  person  so  concerned  as  aforesaid,  permits  the  same  to  be  used  as  a 
hackney-carriage  plying  for  hire  within  the  prescribed  distance  without 
having  obtained  a  license  as  aforesaid  for  such  carriage,  or  during  the 
*R'^R']  ^^^^  ^^^^  ^^^^  license  is  suspended  as  '^'herein after  provided,  or 
^  if  any  person  be  found  driving,  standing,  or  plying  for  hire  with 
any  carriage  within  the  prescribed  distance,  for  which  such  license  as 
aforesaid  has  not  been  previously  obtained,  or  without  having  the  num- 
ber of  such  carriage  corresponding  with  the  number  of  the  license  openly 
displayed  on  such  carriage,  every  such  person  i'O  offending  shall  for 
every  such  offence  be  liable  to  a  penalty  not  exceeding  forty  shillings." 

Sawyer^  for  the  appellant. — The  license  of  the  Commissioners  of  In- 
land hevenue  was  required  solely  with  a  view  to  the  revenue,  and  is 
therefore  inapplicable  here.  It  is  essential  that  the  proprietors  of 
hackney-carriages  plying  for  hire  in  towns,  large  ones  especially,  should 
be  under  police  regulation. 
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No  counsel  appeared  for  the  respondent. 

The  Court  (consisting  of  Goceburn,  G.  J.,  Crompton  and  Mbllor, 
JJ.)  acceded  to  this  view,  saying  that  the  regulation  of  hackney-car- 
riages was  clearly  a  matter  of  police,  and  unless  there  was  something 
to  show  an  Intention  to  exclude  their  authority  in  such  cases  the  holding 
so  would  be  productive  of  the  most  mischievous  consequences. 

Judgment  for  the  appellant. 


♦MOODY  t?.  CORBETT  and  Others,  and  The  LONDON,  .^^.^ 
BRIGHTON  and  SOUTH  COAST  Railway  Company.  L  »^» 
IMatf  15,  1865.] 

Railway  Company. — Lands  Clauses  Consolidation  Act,  1845,  S  df  9  Vict.  c.  18,  s^ 
127.— 7  <fc  8  Vict.  c.  xdi.,  ss.  216, 217.--26  di  27  Vict.  c.  cxcii.,  s.  2S.Superfiuous 
lands. — Lands  adjoining  thereto. 

A  railway  Aet,  7  A  8  Vict  o.  zoii.,  ti.  216,  217,  eontaining  precisely  Bimilar  provisioni  to 
those  in  The  Landi  ClauBes  Consolidation  Act,  1845,  8  A  9  Vict  c  18,  s.  127,  enacted  that 
"  for  the  purpose  of  making  proyision  respecting  the  sale  of  lands  acquired  by  the  T7ompany 
nnder  the  provisions  of  this  Act,  but  which  shall  not  be  required  for  the  purposes  thereof," 
the  Company  should  sell  such  superfluous  lands  within  ten  years  after  the  passiog  of  the  Act ; 
and  if  the  Company  did  not  sell  such  superfluous  lands  within  the  period  aforesaid,  they  were 
to  "  rest  in  and  become  the  property  of  the  owners  of  the  lands  adjoining  thereto  in  propor- 
tion to  the  extent  of  their  lands  respectively  adjoining  the  same."  A  subsequent  Act  obtained 
by  the  same  Company,  26  A  27  Vict  o.  zccit  s.  28,  enacted  *'  The  respective  periods  by  the 
several  Acts  relating  to  the  Company  limited  for  the  sale  of  the  superfluous  lands  are  hereby 
respectively  extended  for  five  years  from  the  passing  of  this  Act,  and  those  several  Acts  shall 
be  read  and  construed  as  if  that  period  had  been  fixed  by  each  of  those  Acts  respectively." 
The  land  of  an  owner  adjoining  to  superfluous  lands  continued  by  a  line  nearly  parallel  with  the 
railway  until  it  met  the  land  of  another  owner  also  adjoining  such  lands  which  slanted  off  front 
the  railway :    Held, 

1.  That  these  owners  were  not  entitled  to  have  the  superfluous  lands  divided  between  them  M 
tenants  in  common,  nor  apportioned  between  them  according  to  the  depth  of  their  land  or  the 
limit  of  the  frontage,  but  that  the  proper  course  was  to  draw  a  straight  line  from  the  point 
where  the  boundaries  of  the  two  adjoiDiog  owners  met  to  the  nearest  point  of  the  land  actually 
used  by  the  Company  for  their  works,  and  allot  the  land  on  each  side  of  that  line  to  the  respect- 
ive  owners. 

2.  That  the  words  "lands  acquired  by  the  Company  nnder  the  provisions  of  this  Ac^  bnt 
which  shall  not  be  required  for  the  purposes  thereof/'  extended  to  lands  the  reversion  to  or 
other  partial  interest  in  which  had  been  acquired  by  the  Company,  and  were  not  confined  to 
lands  acquired  with  the  right  to  immediate  possession,  so  that  the  Company  might  enter  npo& 
and  apply  them  to  the  purposes  of  the  railway. 

3.  That  Stat.  26  k  27  Vict  o.  cxcii.,  had  not  the  effect  of  defeating  an  interest  previously 
rested  nnder  the  provisions  in  the  former  Act 

Ejectment  to  recover  a  piece  of  land  containing  four  acres  and 
thirty-four  perches  or  thereabouts,  and  situate  near  to  a  bridge  over 
the  London,  Brighton  and  South  Coast  Railway,  at  Croydon,  in  the 
county  of  Surrey,  called  Fitlake  Bridge,  bounded  on  the  west  by  the 
high  road  leading  from  Croydon  to  Mitcham,  on  the  north  by  land  of 
the  plaintiff,  on  the  east  by  land  belonging  to  Messrs.  Thomas  and 
James  Turner,  and  *on  the  south  by  the  London,  Brighton  and  rscggn 
South  Coast  Railway,  with  the  messuages  or  tenements  and  ^ 
buildings  standing  thereon  and  in  the  respective  occupations  of  the  de- 
fendants Corbett,  Walker,  Haworth  and  Wright. 

On  the  trial,  before  Williams,  J.,  at  the  Croydon  Summer  Assizes, 
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1861,(a)  a  verdict  was  entered  for  the  plaintiff,  with  leave  to  the  defend- 
ants to  move  to  enter  a  nonsuit  if  the  Court  should  think  that  there  was 
no  evidence  to  go  to  the  jury  in  support  of  the  plaintiff's  case,  the  Court, 
in  the  event  of  such  rule  being  ultimately  discharged,  to  say  for  what 
portion  of  the  land,  if  any,  the  verdict  should  stand. 

In  the  followinff  Michaelmas  Term,  a  rule  Nisi  was  granted  to  enter 
a  verdict  for  the  defendants,  or  a  nonsuit,  upon  the  following  grounds. 
First,  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
plaintiff's  case.  Second,  that,  as  to  the  part  of  the  property  occupied 
by  one  West,  there  was  no  evidence  that  the  land  was  ever  acquired  by 
or  belonged  to  The  Croydon  and  Epsom  Company,  and  that  it  ever 
became  subject  to  the  provisions  of  that  Company's  Act,  7  &  8  Vict.  c. 
xcii.,  and  that  no  notice  by  that  Company  was  proved  to  take  any  land 
except  the  part  acquired  and  used  for  the  line  of  railway  itself,  and 
that  the  evidence  only  showed  that  The  London,  Brighton  and  South 
Coast  Company  were  the  owners  of  the  land  after  ten  years  had  expired 
from  the  passing  of  that  Act.  Third,  the  like  points  upon  the  evidence 
given  as  to  the  parts  of  the  property  formerly  occupied  by  one  Morley. 
*fi6n  ^^^^*^»  ^^*^  ^f  ^^®  *lands  were  ever  acquired  by  the  Croydon 
^  and  Epsom  Company,  there  was  no  evidence  that  they  were  not 
required  for  the  purposes  of  the  Act  of  that  Company  at  the  time  the 
ten  years  expired  in  1854.  Fifth,  that  if  the  lands  were  ever  required 
by  the  Croydon  and  Epsom  Company  there  was  no  evidence  that  they 
were  not  so  required  under  the  223d  section  of  that  Company's  Act, 
and  that  the  216th  section  in  that  case  would  not  apply.  Sixth,  that, 
if  thjB  lands  were  required  by  the  Croydon  and  Epsom  Company,  the 
forfeiture  clause,  sect.  217,  became  inoperative  by  the  dissolution  of 
that  Company.  Seventh,  that  the  property  was  not  shown  to  have 
been  the  property  of  the  London,  Brighton  and  South  Coast  Company, 
and  subject  to  the  provisions  of  the  Act  of  the  Croydon  and  Epsom 
Company.  Eighth,  that  the  plaintiff  did  not  prove  that  he  was  the 
owner  of  land  adjoining  to  the  lands  in  question  within  the  meaning  of 
the  217th  section  of  that  Act.  Ninth,  that  the  plaintiff  did  not  show 
the  proportion  or  extent  of  his  own  land  and  of  other  lands  adjoining, 
gor  show  any  definite  land  to  which  he^was  entitled. 

Afterwards  it  was  agreed  between  the  parties  that  the  verdict  so  en- 
tered should  stand,  suQect  to  the  following  special  case. 

The  plaintiff  is  the  surviving  trustee  of  a  marriage  settlement,  made 
on  the  5th  June,  1844,  in  contemplation  of  the  marriage  of  Mrs. 
Susannah  Hawkins  with  the  Rev.  Thomas  Ainsworth,  which  subse- 
quently took  place;  and  by  the  settlement  the  legal  estate  in  the  lands 
which  were  coloured  green  in  a  plan  marked  No.  1  (which  was  made  to 
*8621  ^^^^^9  ^^^  which  ^accompanied  and  formed  part  of  the  case),(a) 
J  and  of  which  Mrs.  Hawkins  was  the  owner  in  fee  simple,  was 
duly  conveyed  in  fee  to  the  plaintiff  and  two  other  trustees,  since  de- 
ceased, upon  the  trusts  therein  mentioned. 

The  defendants.  The  London,  Brighton  and  South  Coast  Railway 
Company,  appeared  and  defended  for  the  whole,  as  did  also  the  other 
defendants,  Corbett-,  Walker,  Haworth  and  Wright,  who  were  severally 

(a)  This  WM  a  seeood  trial.    See  Moody  v.  The  London,  Brighton,  and  Booth  Coast  Railwiy 
Company,  1  B.  A  8.  S90  (B.  C.  L.  R.  toI.  101). 
(6)  SjBO  this  plan  annexed. 
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at  the  time  of  the  hringing  of  this  action  occnpiers  of  the  lands  and  the 
baildings  sought  to  be  recovered,  the  lands  being  coloured  pink  on  the 
plan,  and  the  buildings  thereon  being  shaded,  and  they  several! j  derived 
their  title  through  the  railway  Company. 

The  plaintiff,  as  owner  of  the  adjoining  lands  coloured  green  on  the 
plan  No.  1,  sought,  under  the  provisions  contained  in  sects.  216  and 
217  of  Stat.  7  &  8  Vict.  c.  zcii.,. passed  on  the  29th  July,  1844,  entitled 
*^  An  Act  for  making  a  railway  from  the  London  and  Croydon  Railway 
at  Croydon  to  Epsom,"  to  recover  possession  of  the  lands  and  buildings 
mentioned  in  the  writ  of  ejectment,  as  being  superfluous  lands  adjoining 
the  plaintiff*s  unsold  within  the  prescribed  period  of  ten  years  after  the 
passing  of  the  Act,  and  therefore  forfeited  to  the  plaintiff  as  such  ad- 
joining owner. 

By  Stat.  5  W.  4,  c.  z.,  The  London  and  Croydon  Railway  Company 
was  incorporated  for  the  purpose  of  making  a  railway  from  Croydon  to 
join  the  London  and  Greenwich  Railway  near  London. 

By  Stat.  7  &  8  Vict.  c.  xcii.,  the  Croydon  and  Epsom  Railway  Company 
*Rf)^1  ^^  incorporated  for  the  purpose  of  ^making  a  railway  from  the 
-I  London  and  Croydon  Railway  at  Croydon  to  Epsom. 

Sect.  131  of  the  latter  Act  enacted :  ^^  That,  subject  to  the  provisions 
of  the  Act,  it  should  be  lawful  for  the  Company  to  agree  with  the  owners 
of  the  lands  which  they  were  thereby  authorized  to  enter  into  and  take 
for  the  purposes  of  the  railway,  for  the  absolute  purchase,  for  a  con- 
sideration in  money,  of  any  such  lands,  or  such  parts  thereof  as  they 
should  think  proper,  and  of  all  subsisting  leases  therein,  and  of  all  rent- 
charges,  annuities,  mortgages,  or  encumbrances  affecting  any  such  lands, 
and  all  commonable  or  other  rights  to  which  such  lands  might  be  sub- 
ject, and  all  other  estates  or  interests  in  such  lands,  of  what  kind 


soever." 


Sect.  216,  ^^For  the  purpose  of  making  provision  respecting  the  sale 
of  lands  acquired  by  the  Company  under  the  provisions  of  this  Act,  but 
which  shall  not  be  required  for  the  purposes  thereof,"  enacted  :  '^  That 
the  Company  shall  sell  all  such  superfluous  lands  in  such  manner  as 
they  may  deem  most  advantageous,  and  convey  the  same  to  the  pur- 
chasers thereof  by  deed  under  the  common  seal  of  the  Company,  and  a 
receipt  under  such  common  seal  shall  be  a  sufficient  discharge  to  the 
purchaser  of  any  such  lands  for  the  purchase-money  in  such  receipt 
expressed  to  be  received,  and  such  sales  and  conveyances  shall  take 
place  within  ten  years  after  the  passing  of  this  Act." 

Sect.  217  enacted :  '^  That  if  the  Company  do  not  sell  such  super- 
fluous lands  within  the  period  aforesaid,  then  such  lands  remaining 
unsold  at  the  expiration  of  such  period  shall  thereupon  vest  in  and 
^QOA-i  become  the  property  of  the  owners  of  the  lands  adjoining  thereto, 
-I  *in  proportion  to  the  extent  of  their  lands  respectively  adjoin- 
ing the  same." 

Sect.  218.  ^'Provided  always,  and  be  it  enacted.  That  before  the 
Company  dispose  of  any  such  superfluous  lands  they  shall  offer  to  sell 
the  same  to  the  person  then  entitled  to  the  lands  (if  any)  from  which 
the  same  were  originally  severed ;  or  if  such  person  refuse  to  purchase 
the  same,  or  cannot  be  found,  then  the  like  offer  shall  be  made  to  the 
person  or  to  the  several  persons  whose  lands  shall  immediately  adjoin 
the  lands  so  proposed  to  be  sold,  such  persons  being  capable  of  entering 
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into  a  contract  for  the  purchase  of  such  lands;  and  where  more  than 
one  such  person  shall  he  entitled  to  sach  right  of  pre-emption,  such 
offer  shall  be  made  to  such  persons  in  succession  one  after  another  in 
Bnch  order  as  the  Company  shall  think  fit." 

Sect.  223  enacted :  ^^  That  for  any  of  the  following  purposes  it  shall 
be  lawful  for  the  Company,  in  addition  to  the  lands  authorized  to  be 
compulsorily  taken  by  them  as  aforesaid,  to  contract  with  any  party 
willing  to  sell  the  same  for  the  purchase  of  any  land  adjoining  or  near 
to  the  railway,  not  exceeding  in  the  whole  ten  acres ;  (that  is  to  say), 

"  For  the  purpose  of  making  and  providing  additional  stations,  yards, 
wharfs,  &c. : 

'^  For  the  purpose  of  making  convenient  roads  or  ways  to  the  railway, 
or  for  any  other  purpose  which  may  be  requisite  or  convenient  for  the 
formation  or  use  of  the  railway : 

^*  And  it  shall  be  lawful  for  all  parties  who,  under  the  provisions 
hereinbefore  contained,  would  be  enabled  to  sell  and  convey  lands 
required  for  the  railway  to  sell  *and  convey  lands  for  any  such  r^eogr 
additional  purposes  as  aforesaid."  ^ 

By  sect.  224  the  Company  were  empowered  to  sell  the  additional 
lands  which  they  should  have  so  acquired  to  such  persons  as  they  might 
think  fit,  and  to  purchase  other  lands  for  the  like  purposes. 

Sect.  227  enacted :  '^  That,  subject  to  the  provisions  and  restrictions 
in  the  Act  contained,  it  should  be  lawful  for  the  Company  to  make  and 
maintain  the  railway  and  works  in  the  line  and  upon  the  lands  delineated 
and  described  on  the  plan  and  in  the  books  of  reference  thereinafter 
mentioned,  and  in  the  schedule  thereto,  and  for  that  purpose  to  enter 
npon,  take,  and  use  such  of  the  lands  so  delineated  and  described  as 
should  be  necessary  for  making  and  constructing  the  railway  and  works." 

Sect.  228  recited,  that  plans  and  sections  of  the  railway  showing  the 
line  and  levels  thereof,  and  also  a  book  of  reference  containing  the 
names  of  the  owners,  lessees,  and  occupiers,  or  reputed  owners,  lessees, 
and  occupiers,  of  the  lands  through  which  the  same  was  intended  to 
pass,  had  been  deposited  with  the  clerk  of  the  peace  of  the  county  of 
Surrey. 

Sect.  280  enacted,  that  true  copies  of  such  plans  and  book  of  refer- 
ence or  of  any  correction  thereof,  or  extracts  therefrom,  certified  by 
such  clerk  of  the  peace,  should  be  received  in  all  Courts  of  justice  or 
elsewhere  as  evidence  of  the  contents  thereof. 

Sect.  231  enacted,  that  the  Company  in  making  the  railway  should 
have  power  to  deviate  from  the  line  delineated  on  the  plans  so  deposited ; 
provided  that  no  such  deviation  should  extend  to  a  greater  distance  than 
*the  limits  of  deviation  delineated  on  the  plans,  nor  to  a  greater  r«ogg 
extent  in  passing  through  a  town  than  ten  yards,  or  elsewhere  ^ 
to  a  greater  extent  than  one  hundred  yards,  from  the  line ;  nor  should 
such  deviation  extend  into  the  lands  or  property  of  any  person  whose 
name  is  not  mentioned  in  the  book  of  reference,  without  the  previous 
consent  in  writing  of  such  person,  unless  the  name  of  such  person  should 
haveheen  omitted  by  mistake,  and  the  fact  that  such  omission  proceeded 
from  mistake  should  have  been  certified  in  manner  thereinbefore  pro* 
vided  for  in  cases  of  unintentional  errors  in  the  book  of  reference. 

Sect.  234  enacted,  that  the  Company  should  not  take  or  injure  any 
property  of  the  following  kinds,  except  such  as  should  be  specified  in 
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the  schedule  to  this  Act,  without  the  consent  in  writing  of  the  owners 
Ibnd  occupiers  thereof,  unless  the  omission  in  such  schedule  be  certified^ 
according  to  the  provisions  thereinbefore  contained,  to  have  proceeded 
from  mistake;  fthat  is  to  say),  any  house  or  building  erected  on  or 
before  the  30th  November,  1843,  or  any  ground  on  or  before  that  day 
enclosed  or  set  apart  and  used  as  a  garden,  orchard,  nursery  ground, 
yard,  paddock,  plantation,  planted  walk,  or  avenue  to  a  house. 

Sect.  236  limited  the  breadth  of  the  lands  to  be  taken  for  the  line  of 
the  railway  and  the  works  connected  with  it. 

By  sect.  351,  the  interpretation  clause,  "The  word  ^lands'  shall 
extend  to  messuages,  lands,  tenements,  and  hereditaments  of  any 
tenure." 

In  addition  to  the  plan.  No.  1,  another  plan.  No.  2,  which  accompa^ 
nied  the  case,  was  also  put  in  evidence. 

*j^f)71  *^he  plan,  No.  2,  was  a  tracing  of  a  portion  of  the  plan 
-I  deposited  with  the  clerk  of  the  peace  under  sects.  227  and  228, 
and  which  was  also  put  in  evidence,  and  the  numbers  mentioned  therein 
referred  to  the  numbers  and  description  of  the  property  mentioned  in 
the  book  of  reference,  an  extract  from  which  was  set  out  in  the  case. 

The  Nos.  51,  52,  53,  54,  60,  61,  62  and  63,  on  the  plan.  No.  2,  com- 
prised  the  portion  coloured  pink  on  the  plan  No.  1,  as  well  as  the  por- 
tion of  the  line  of  railway  adjoining.  The  Nos.  55  and  59  on  the  plan 
No.  2,  comprised  the  parts  coloured  green  on  the  plan  No.  1. 

The  schedule  referred  to  in  sects.  227  and  234  of  stat.  7  &  8  Vict, 
c.  xcii.  contained  a  description  of  the  property  numbered  51,  52,  53, 
54,  55,  61  and  62,  similar  in  all  respects  to  that  contained  in  the  book 
of  reference,  with  the  exception  of  their  not  being  numbered.  Such 
schedule  did  not  contain  No.  63,  the  same  being  pasture  land.  And  the 
schedule  only  contained  lands  of  the  particular  description  enumerated 
in  the  234th  section. 

The  red  lines  on  the  plan  No.  2,  denoted  the  limits  of  deviation  men* 
tioned  in  sect.  231,  and  the  whole  of  the  property  claimed,  as  well  as 
part  of  the  plaintiff's,  was  within  them. 

By  Stat.  7  &  8  Vict.  c.  xcvii.  (6th  August,  1844),  the  powers  of  The 
London  and  Croydon  Railway  Company  were  extended,  and  by  sect. 
26  power  was  given  to  them  to  purchase  the  Croydon  and  Epsom 
Railway. 

By  Stat.  9  &  10  Vict.  c.  cclxxxiii.  (27th  July,  1846),  reciting  these 
*^6R1  ^^^^  amongst  others,  and  that  in  pursuance  *of  stat.  7  &  8  Vict. 
-I  c.  xcvii.  The  London  and  Croydon  Railway  Company  had  pur- 
chased the  Croydon  and  Epsom  line,  the  London,  Brighton  and  South 
Coast  Railway  was  incorporated.  By  sects.  1  and  5  the  Companies 
incorporated  by  the  recited  Acts  were  dissolved,  and  the  powers  and 
privileges,  railways,  &c.,  and  all  lands,  &c.,  granted  to  them  were  vested 
in  The  London,  Brighton  and  South  Coast  Railway  Company ;  and  by 
sect.  21  the  regulations  and  restrictions  in  the  Acts  of  the  dissolved 
Companies  were  made  binding  on  The  London,  Brighton  and  South 
Coast  Railway  Company.  • 

Stat.  26  &  27  Vict.  c.  cxcii.  s.  28:  ^'The  respective  periods  by  the 
several  Acts  relating  to  the  Company  limited  for  the  sale  of  the  8uper<- 
fluous  lands  are  hereby  respectively  extended  for  five  years  from  the 
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passing  of  this  Act,  and  those  several  Acts  shall  be  read  and  construed 
as  if  that  period  had  been  fixed  by  each  of  those  Acts  respectively." 

In  support  of  the  plaintififs  case  the  following  evidence  was  given. 

Thomas  Fowler  Wood  proved  that  before  and  at  the  time  of  the 
passing  of  the  Croydon  and  Epsom  Railway  Act  he  was  the  owner  of 
xl^os.  51,  52,  53,  54  and  60,  the  last  number  being  ^  public  footpath, 
shown  on  the  plan  No.  2.  That  the  triangular  piece  at  the  east  end  of 
that  plan,  coloured  pink  and  marked  A.(a)  was  no  part  of  his  property, 
and  he  whilst  such  owner  received  the  following  notice. 

In  pursuance  of  the  provisions  contained  in"  stat.  7  &  8  Vict.  c.  zcii., 

I  do  hereby,  on  behalf  of  The  ^Croydon  and  Epsom  Railway  r^to^g 
Company,  give  you  notice  that  a  certain  piece  of  orchard  land,  I- 
containing  by  estimation  3  roods  and  15  perches  or  thereabouts,  and  boing 
parcel  of  a  larger  piece  of  orchard  land  situate  in  the  parish  of  Croydon^ 
in  the  county  of  Surrey,  now  or  late  in  the  occupation  of  Samuel  Harris, 
distinguished  in  the  map  or  plan  and  book  of  reference  deposited  in  the 
office  of  the  clerk  of  the  peace  for  the  county  of  Surrey  and  referred  to 
by  the  said  Act  with  the  No.  51,  and  delineated  in  the  plan  hereunto 
annexed,  and  therein  coloured  red,  will  be  wanted  and  required  by  the 
said  Company  for  the  purposes  of  the  said  Act,  and  that  it  is  the  inten- 
tion of  the  said  Company  to  contract  for,  and  they  are  now  willing  to 
treat  and  agree  for  the  purchase  thereof,  and  of  all  subsisting  leases, 
terms,  estates  and  interests  therein.  And  further,  that  you  are  hereby 
required,  on  or  before  the  expiration  of  one  calendar  month  next  after 
this  notice,  to  deliver  or  cause  to  be  delivered  at  the  office  of  the  said 
Company,  being,  &c.,  a  statement  in  writing  of  the  particulars  of  the 
estate,  share,  interest  or  charge  which  you  claim  to  be  entitled  to,  or  to 
be  authorized  to  receive  satisfaction  and  compensation  for,  and  of  the 
injury  or  damage  sustained  by  you,  and  of  the  amount  of  the  sum  of 
money  which  you  may  demand  or  be  willing  to  feceive  in  satisfaction 
and  compensation  for  the  value  of  such  lands  and  premises,  and  such 
estate,  share,  interest  or  charge,  and  for  such  injury  or  damage  respec- 
tively.    Dated  the  16th  January,  1845. 

'*  To  Messrs.  Thomas  F.  Wood  and  Samuel  Harris,  and  to  all  and 
every  person  and  persons  whom  it  may  concern. 

"  R.  J.  YouNO, 
"  Secretary  to  the  said  Company." 

♦And  of  part  of  which  land,  viz.,  Nos.  51,  52,  53  and  54,  Sa-  r-fto-TA 
xnuel  Harris  was  the  tenant  or  occupier ;  that  the  adjoining  pro-  ^ 
erty  occupied  by  Morley,  viz.,  Nos.  61,  62  and  63,  belonged  to  Mn 

right  since  dead. 

He  stated  further  that  there  was  a  transfer  and  conveyance  executed 
by  him  to  The  Croydon  and  Epsom  Railway  Company  of  the  whole  of 
the  land,  Nos.  51,  52,  53,  54  and  60 ;  that  he  in  1846  received  the 
purchase-money  and  left  the  conveyance  with  his  solicitor,  Mr.  Drum- 
mond,  of  Croydon,  and  had  not  since  seen  it  or  had  possession  of  the 
land.  This  deed  was  called  for  by  the  plaintiff  pursuant  to  the  usual 
notice  but  was  not  produced. 

He  further  stated  that  the  railway  was  made  upon  part  of  the  property 
taken  from  him  by  the  railway  Company ;  that  he  had  recently  been 

(a)  Id  lb«  oonrse  of  tbo  argument  the  eUim  of  the  pUiDtilT  to  thia  piece  of  land  was  giTen  ii|^ 
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oyer  the  property,  when  he  found  the  hedges  and  other  boundaries  the 
same  as  when  the  lands  were  his,  except  so  far  as  the  same  had  been 
altered  by  the  severance  and  alteration  that  was  caused  by  making  the 
'  railway  over  a  portion  of  the  property. 

Giles  Long  proved  that  he  knew  the  land  adjoining  and  close  to  Pit- 
lake  Bridge,  on  the  Croydon  and  Epsom  line  of  railway ;  and  stated 
that  the  land  marked  green  represented  the  part  on  the  plan  No.  1  of 
the  land  he  then  held  as  yearly  tenant  under  Mrs.  Ainsworth,  formerly 
Mrs.  Susannah  Hawkins,  and  had  done  so  for  rather  more  than  twenty- 
one  years ;  that  he  knew  the  adjoining  property  coloured  pink,  and  thai 
it  was  in  the  occupation  of  Harris  for  many  years  before  the  making  of 
the  railway,  and  after  him  it  was  occupied  by  Mr.  Wright ;  and  after 
Mr.  Wright  the  defendant  Corbett  occupied  one  of  two  cottages  (origin- 
*R711  ^^^  forming  one  '''bouse)  thereon,  and  another  person  occupied  the 
^  other  cottage ;  there  was  a  kitchen  garden,  flower  garden,  and 
fish  pond  belonging  to  the  house  occupied  by  the  defendant  Corbett,  and 
about  three  acres  and  a  half  of  meadow  land,  of  a  part  of  which  Corbett 
had  been  in  occupation  about  four  years ;  that  he  saw  the  railway  men, 
when  the  railway  was  being  made  upon  the  land,  conveying  ballast  from 
the  pond  and  its  vicinity  (beine  the  part  occupied  by  Harris,  and  part 
of  the  land  coloured  pink),  to  the  railway,  and  making  the  railway ;  that 
the  triangular  piece  was  not  held  by  Harris ;  and  that  there  was  at  the 
west  end  a  piece  of  land  between  the  ground  in  question  and  the  road- 
bank,  which  was  used  as  a  road  from  the  Croydon  parish  road  to  his 
house  and  the  property  occupied  by  Corbett  and  others ;  that  after  pass- 
ing Corbett's  premises  there  was  a  vacant  piece  of  ground,  formerly  part 
of  the  old  parish  road,  and  running  down  to  and  stopped  many  years 
ago  by  the  railway ;  it  had  become  grassed  over,  and  the  part  near  the 
railway  used  as  a  wood  yard  by  Morley,  and  afterwards  by  West. 

Thomas  West  proved  that  he  rented  a  portion  of  the  land  coloured 
pink,  consisting  of  a  house  with  a  cottage  attached,  with  meadow  and 
garden,  and  had  done  so  for  thirteen  years  next  prior  to  Christmas,  1860, 
but  not  the  cottage  and  lands  Nos.  61,  62  and  63,  which  were  occupied 
by  Morley  under  an  agreement,  which  was  not  produced,  and  that  he 
underlet  the  house,  meadow  and  garden  land  to  the  defendant  Wright, 
who  underlet  to  the  defendant  Corbett,  and  that  he  underlet  the  cottage 
attached  to  another  person ;  that  when  he  first  went  there  the  railway 
*ft721  ^^^  being  made,  but  was  not  finished.  '*'He  proved,  further,  that 
-I  during  all  that  time  he  paid  his  rent  to  The  London,  Brighton 
and  South  Coast  Railway  Company. 

John  Morley  proved  that  he  occupied  one  of  the  cottages  and  the  rest 
of  Wright's  property  on  the  plan  No.  1,  and  which  adjoined  Wood's  pro- 
perty, and  being  Nos.  61,  62  and  63  in  the  plan  No.  2  and  a  book  of 
reference,  under  leases  from  Wright,  which  were  then  produced  by  him, 
for  twenty-one  years  from  1836  to  1857 ;  that  he  paid  rent  to  Wright 
during  such  period  until  the  making  of  the  railway,  and  after  that  to 
H.  Anscombe,  on  behalf  of  The  London,  Brighton  and  South  Coast  Rail- 
way Company,  and  continued  to  do  so  to  the  end  of  his  term. 

Henry  Anscombe,  superintendent  at  the  London,  Brighton  and  South 
Coast  Railway  terminus,  and  formerly  travelling  inspector  of  such  Com- 

Jany,  proved  the  receipt  of  rent  from  the  last  two  witnesses.  West  and 
[orley,  for  their  holdings  during  the  last  four  or  five  years,  and  the 
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payment  of  it  to  The  London,  Brighton  and  South  Coast  Railway 
Company. 

Creorge  Robinson  proved  that  he  had  been  a  servant  for  ten  years  of 
The  London,  Brighton  and  South  Coast  Railway  Company,  and  that 
he  occupied  the  cottage  formerly  let  to  Morley,  and  had  done  so  for  two 
years  ;  ne  took  the  cottage  from  one  Brown,  who  was  in  the  Company's 
employ,  and  that  his  rent  for  such  cottage  was  deducted  by  The  London, 
Brighton  and  South  Coast  Railway  Company  from  his  wages  every 
fortnight.  He  added  that  the  nature  of  his  employment  did  not  render 
it  convenient  that  he  should  occupy  that  cottage  more  than  any  other. 

"'After  the  determination   of  Morley's  lease   The  London,  t^q'tq 
Brighton  and  South  Coast  Railway  Company  was  duly  rated  for  ^ 
the  nouse  so  occupied  by  Robinson,  and  they  paid  the  rates. 

The  catalogue  or  particulars,  with  plans  and  conditions  of  sale, 
marked  W.,  which  accompanied  and  formed  part  of  the  case,  were 
headed  *^  London,  Brighton  and  South  Coast  Railway  Company,  surplus 
estates,  freehold  and  copyhold.  Francis  Fuller  &  Co.  have  received 
instructions  from  The  London,  Brighton  and  South  Coast  Railway  Com* 
pany  to  sell  by  auction  at  the  Mart,  opposite  the  Bank  of  England,  on 
Wednesday,  the  22d  June,  1859,  in  lots,  several  portions  of  their  sur- 
plus properties,  comprising  exceedingly  valuable  and  highly  important 
estates  adjoining  or  near  to  the  following  stations  on  their  line  of  railway." 

The  description  therein  of  "  Lot  2,  near  the  West  Croydon  Station" 
was  set  out  in  the  case.  The  particulars  stated,  *^  the  title  to  this  lot 
will  commence  as  to  part  with  a  conveyance  dated  the  11th  February, 
1846,  and  as  to  the  other  part  with  a  conveyance  dated  the  26th  Febru- 
ary, 1846." 

The  fourth  condition  of  sale  was  as  follows. 

**•  lY.  The  vendors  will  within  twenty-one  days  after  the  sale  deliver 
to  each  purchaser  an  abstract  of  the  title  to  the  lot  or  lots  purchased, 
such  abstract  commencing  with  the  deed,  surrender,  admission,  or  other 
document  stated  in  the  particulars  of  each  lot,  and  no  earlier  title  or 
evidence  of  any  earlier  title  shall  upon  any  ground  or  pretence  whatever 
be  required,  and  it  shall  be  assumed  that  every  such  deed,  surrender, 
admission  and  other  document  well  and  effectually  conveyed  or  passed 
the  property,  estate  and  interest  ^purporting  to  be  thereby  con-  ^41074. 
veyed  or  passed,  free  from  tfll  encumbrances,  claims  and  demands,  ■- 
and  it  shall  be  assumed  without  proof,  question  or  inquiry  that  the 
vendors  and  the  persons  in  whom  the  legal  estate  or  the  property 
is  now  vested  have  done  and  performed  all  acts  and  things  necessary 
or  proper  to  be  done  and  performed,  to  enable  or  authorize  them  to 
sell,  convey,  surrender  and  assure  the  lot  or  lots  to  the  purchaser 
or  purchasers  thereof  respectively,  and  the  purchaser  or  purchasers 
shall  not  make  any  objection  or  requisition  on  account  of  the  vendors 
being  accountable  to  the  Crown  under  any  bond  for  payment  of  duties 
on  passengers  or  otherwise,  or  on  the  ground  of  any  judgment,  rule, 
decree  or  order  registered  against  the  vendors  and  appearing  to  be 
unsatisfied  (if  any  such  there  be),  or  on  account  of  any  claim  for  com- 
pensation or  other  claim  against  the  vendors  with  respect  to  any  part  of 
the  property  or  otherwise  (if  any  such  there  be),  or  on  account  of  any 
liability  of  the  vendors  or  any  account  whatsoever,  and  it  shall  not  be 
necessary  for  the  vendors  to  furnish  any  evidence  of  the  identity  of  any 
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of  the  lots  with  the  property  described  in  the  abstracted  docnments,  and 
if  the  respective  purchasers  or  their  solicitors  shall  not  within  ten  days 
after  the  delivery  of  the  abstract  state  in  writing  to  Messrs.  6.  Faith- 
full  &  Son,  of,  &c.,  the  vendors'  solicitors,  some  valid  objection  to  the 
title  not  precluded  by  these  conditions,  the  purchaser  shall  be  considered 
as  accepting  the  title,  and  all  objections  not  delivered  within  that  time 
shall  be  considered  as  waived,  time  being  in  this  respect  the  essence  of 
the  contract." 

Among  the  plans  above  referred  to  in  the  particulars  was  one  marked 
X.,  appertaining  to  and  descriptive  of  Lot  2,  and  headed  as  follows : 
*8751  *^^  London,  Brighton  and  South  Coast  Railway. 

•^       ^^  Plan  of  land  in  the  parish  of  Croydon,  to  be  sold  by  auction, 
June,  1859." 

The  part  coloured  pink  thereon  represented  the  4  a.  0  r.  34  p.  to  be 
put  up  to  auction,  and  is  bounded  on  the  one  side  by  the  London,  Croy- 
don and  Epsom  Railway,  and  on  the  opposite  side  by  land  belonging  to 
Mrs.  Ainsworth,  on  another  side  by  the  high  road  from  Croydon  to 
Mitcham,  being  land  not  belonging  to  the  plaintiff  or  the  defendants, 
and  on  the  remaining  side  by  land  belonging  to  Messrs.  Thomas  and 
James  Turner.     Pitlake  Bridge  is  also  marked  thereon. 

James  Scott,  for  three  years  deputy  chairman  of  the  London,  Brigh* 
ton  and  South  Coast  Railway  Company,  and  for  one  year  director, 
proved  that  Francis  Fuller  was  usually  their  auctioneer  to  sell  when 
they  had  property  to  sell,  and  that  he  had  done  so  since  he  had  been  at 
the  Board,  and  that  he  knew  as  a  director  that  there  was  a  sale  of  sur- 
plus lands  in  1859,  and  that  he  knew  of  the  catalogue  marked  W.  being 
published  in  1859 ;  that  it  was  the  province  of  their  solicitor,  Mr. 
Faithfull,  to  settle  the  conditions,  and  that  he  was  employed  by  the 
Company  for  that  purpose  in  the  preparation  of  the  sale ;  that  tlie  sale 
was  on  the  22d  June,  1859 ;  that  the  catalogue  or  particulars  marked 
W.  were  used  at  the  sale ;  that  he  called  at  Mr.  Fuller's  on  the  subject 
of  the  sale  and  saw  a  catalogue  there,  and  that  some  of  the  lots  were 
withdrawn  before  the  sale. 

George  Faithfull,  solicitor  of  the  London,  Brighton  and  South  Coast 
Railway  Company,  proved  that  the  conditions  of  sale  mentioned  in  the 
particulars  were  prepared  at  his  office ;  that  he  had  been  solicitor  to  the 
*8761  C^^P^^y  ^^^  more  than  ten  years ;  that  he  received  the  ^draft 
-^  of  the  conditions  of  sale  from  Mr.  Fuller,  and  Mr.  Fuller  sent 
him  the  particulars  of  the  sale  marked  W. ;  that  he  settled  the  condi- 
tions of  sale  and  sent  them  to  Mr.  Fuller ;  that  he  attended  the  sale  as 
solicitor  for  the  Company  on  the  22d  June,  1859 ;  that  the  property  was 
put  up  for  sale ;  that  there  were  bidders ;  that  the  purchasers  prepared 
the  drafts  of  the  purchase  deeds,  which  were  sent  to  him  for  perusal  on 
behalf  of  the  Company ;  that  he  charged  the  Company  for  settling  them, 
and  received  money  on  behalf  of  the  Company  for  lands  then  put  up 
for  sale  at  the  Auction  Mart,  and  paid  it  over  to  the  Company  ;  that  the 
particulars,  marked  W.,  were  used  at  the  sale. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  plaintiff 
was  entitled  to  recover  all  or  any,  and  if  any  what,  portion  of  the  lands 
coloured  pink  on  plan  No.  1.  The  Court  was  to  have  power  to  draw  all 
inferences  of  fact  which  a  jury  might  draw. 

The  case  was  argued  by 
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Zitish  {Baylin  and  Murphy  with  him),  for  the  plaintiff. 

Sovill  {Denman  and  Mannen  with  him),  for  the  defendants. 

The  arguments  appear  from  the  judgment. 

Blackburn,  J. — We  have  considered  this  matter  a  good  deal  while 
the  arguments  proceeded,  and  therefore  need  not  take  further  time. 
We  think  the  plaintiff  is  entitled  to  judgment.  I  will  presently  point 
out  the  manner  in  which,  and  what  quantity  of  land  he  is  entitled  to 
recover. 

*By  the  Croydon  and  Epsom  Railway  Act,  7  &  8  Vict.  c.  xcii.  r^oiry 
B.  216,  ^^  for  the  purpose  of  making  provision  respecting  the  sale  ^ 
of  lands  acquired  by  the  Company  under  the  provisions  of  this  Act,  hut 
which  shall  not  be  required  for  the  purposes  thereof,"  it  was  enacted, 
*'  That  the  Company  shall  sell  all  such  superfluous  lands^  &c. ;  and  such 
sales  and  conveyances  shall  take  place  within  ten  years  after  the  passing 
of  this  Act."  That  Act  was  passed  on  the  29th  July,  1844,  so  that  the 
ten  years  there  mentioned  ended  on  the  29th  July,  1854.  By  sect. 
217  it  was  enacted,  *^  That  if  the  Company  do  not  sell  such  lands  within 
the  period  aforesaid,  then  such  lands  remaining  unsold  at  the  expiration 
of  such  period  shall  thereupon  vest  in  and  become  the  property  of  the 
owners  of  the  lands  adjoining  thereto,  in  propbrtion  to  the  extent  of 
their  lands  respectively  adjoining  the  same."  These  provisions  are  pre- 
cisely similar  to  sect.  127  of  The  Lands  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  18.  The  plaintiff  is  the  owner  of  lands  adjoining 
the  land  coloured  pink  in  the  plan,  marked  No.  1,  and  the  first  question 
is,  whether  that  land  comes  within  the  description  in  sect.  216,  ^^  lands 
acquired  by  the  Company  under  the  provisions  of  this  Act,  but  which 
shall  not  be  required  for  the  purposes  thereof."  As  to  this,  we  must  put 
ourselves  back  to  the  time  of  the  trial  and  verdict  in  1861.  In  the  first 
place,  by  sect.  5  of  stat.  9  &  10  Vict.  c.  cclxxxiii.,  the  Croydon  and  Ep- 
som Railway  was  vested  in  The  London,  Brighton  and  South  Coast  Com- 
pany, and  by  sect.  1  it  was  enacted  that  the  powers  and  privileges  given 
to  the  Croydon  and  Epsom  Company  should  be  vested  in  and  exercised 
by  The  London,  Brici^hton  and  South  Coast  Company  in  the  same  r^oro 
*manner  and  as  fully  and  effectually  as  if  the  last-mentioned  ^ 
Company  had  been  named  in  the  recited  Act  instead  of  the  Croydon 
and  Epsom  Company:  therefore  we  have  to  look  at  the  case  in  1861, 
exactly  as  if  The  London,  Brighton  and  South  Coast  Company  had  been 
the  Company  who  had  obtained  the  Act,  instead  of  The  Croydon  and 
Epsom  Company.  Evidence  was  given  that  as  to  a  portion  of  the  land 
coloured  pink  the  former  owner  had  received  notice  to  treat  from  the 
older  Company,  and  that  after  he  had  executed  the  conveyance,  which 
was  not  produced,  he  had  been  paid  the  price  for  it.  The  land  of  which 
he  had  thus  divested  himself  had,  from  that  time,  been  enjoyed  by  the 
Company,  or  their  tenants,  and  was  down  to  the  time  of  the  trial  in  the 
occupation  of  their  tenants.  As  to  the  other  lands  coloured  pink,  and 
numbered  61,  62  and  63,  which  had  belonged  to  a  different  proprietor ; 
at  the  time  the  Company  gave  their  notice  to  treat  they  were  in  the  ten- 
ancy of  a  person  named  Morley,  who  held  them  for  a  term  of  years 
which  would  expire  in  1857.  It  does  not  appear  affirmatively  that  the 
Company  had  given  him  notice  to  quit,  and  he  continued  in  occupation ; 
but  the  Company  had  acquired  the  reversion  in  the  lands,  for  he  paid, 
and  they  received  rent  till  1857,  when  his  interest  under  the  lease  ceased. 
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and  from  that  time  until  the  trial  the  Company  had  received  rent  from 
him,  he  continuing  on  as  their  tenant  from  year  to  year.  That  was  stroDg 
evidence,  as  against  the  Company,  that  in  some  way  they  had  acquired 
the  reversion  in  the  lands,  although  not  the  particular  interest  which 
Morley  had,  because  he  enjoyed  it  down  to  the  year  1857. 

One  part  of  Mr.  BovilTa  argument  was  that  sect.  216  of  The  Croydon 
and  Epsom  Railway  Act,  making  provision  for  the  sale  of  '^  lands  ac^ 
*A791  4^^^^^  ^7  ^^®  '''Company  under  the  provisions  of  this  Act,  but 
-I  which  shall  not  be  required  for  the  purposes  thereof,"  did  not  ex- 
tend to  lands  the  reversion  in  which  had  been  acquired,  but  must  be 
limited  to  lands  acquired  with  the  right  to  immediate  possession,  so  that 
the  Company  might  enter  upon  and  apply  them  to  the  purposes  of  the 
railway ;  and  consequently  that  the  effect  of  the  existing  outstanding 
tenancy  of  these  lands  in  Morley  was  to  prevent  them  being  lands  ac- 
quired by  the  Company ;  and  he  was  unwilling  to  admit  that  the  same 
reasoning  would  apply  if  there  were  a  tenancy  from  year  to  year,  and 
the  Company  had  not  given  notice  to  quit.  But  I  think  the  cases  are 
the  same.  A  railway  Company,  upon  giving  compensation,  take  lands 
and  force  owners  to  sell.  And  the  intention  of  the  Legislature  in  the 
special  Act  and  in  The  Lands  Clauses  Consolidation  Act,  1845,  was,  that 
whatever  lands  such  a  Company  acquire  under  the  provisions  of  either 
Act  for  the  purposes  of  the  Act,  should  be  subject  to  this  condition, 
that,  if  the  lands  are  not  used  for  those  purposes  within  the  prescribed 
period,  in  the  present  case  ten  years,  they  are  to  vest  in  and  become  the 
property  of  the  owners  of  the  adjoining  lands  ^^  in  proportion  to  the  ex- 
tent of  their  lands  respectively  adjoining  thereto."  That  is  the  scheme 
of  both  Acts,  the  object  being  that  where  lands  are  taken  from  proprie- 
tors by  compulsion  of  law,  in  order  that  particular  works  may  be  exe- 
cuted, if  they  are  not  executed  the  lands  shall  first  be  offered  to  the 
persons  then  entitled  to  the  lands  (if  any)  from  which  they  were  origin- 
ally severed ;  and  if  such  persons  refuse  to  purchase  them  the  like  offer 
shall  be  made  to  the  owners  of  the  adjoining  lands.  And  that  applies 
*fift01  *®  ™uch  to  the  reversion,  or  other  partial  ^interest  in  lands  which 
-I  the  Company  have  compulsorily  acquired,  as  to  the  fee  simple  in 
possession.  Neither  in  the  reason  of  the  thing,  nor  in  the  words  of  the 
enactment,  is  there  any  distinction  between  them.  And  by  the  interpre- 
tation clauses,  sect.  351  of  stat.  7  &  8  Vict.  c.  xcii.  and  sect.  3  of  The 
Lands  Clauses  Consolidation  Act,  1845,  the  word  ^^  lands"  extends  to 
**  hereditaments  of  any  tenure." 

Then  were  these  lands  superfluous  lands  not  used  for  the  purposes  of 
the  Act  ?  The  Company  were  in  possession  of  and  actually  enjoying 
the  land  by  receiving  the  rents  from  agricultural  tenants,  who  were  oc- 
cupying it  as  ordinary  inhabitants  of  cottages :  it  is  clear  therefore  that 
the  land,  de  facto,  had  never  been  applied  to  the  purposes  of  the  Act  for 
making  the  railway;  and  the  Company,  thinking  possibly  that  sect.  127 
of  The  Lands  Clauses  Consolidation  Act,  1845,  allowing  ten  years  after 
the  expiration  of  the  time  limited  by  their  Act  for  the  completion  of  the 
works  applied,  waited  too  long  before  they  took  any  step  to  sell.  At 
length  they  advertised  them  as  ^'superfluous  lands,"  which  certainly  is 
strong  evidence  that  they  were  in  fact  such.  But  independently  of  this, 
if  these  lands  had  been  appropriated  to  any  of  the  purposes  of  the  Act 
80  that  they  ought  not  to  be  considered  '^  superfluous  lands,"  that  wa8,a 
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fact  withiti  the  knowledge  of  the  Company.  The  defendants  were  re- 
quired to  prove  it,  and  to  displace  the  prim&  facie  case  to  the  contrary, 
bat  they  did  not  do  so.  Therefore  the  whole  of  the  land  coloured  pink 
is  land  acquired  by  the  Company  under  the  provisions  of  the  Act,  but 
not  required  for  the  purposes  of  the  Act,  and  consequently  is  super- 
fluous. 

Mr.  BovUl  says  that  the  plaintiff's  land  coloured  green  does  not  adjoin 
plots  61,  62  and  63.  If  we  *were  considering  whether  it  was  r^^oo-i 
adjoining  those  plots  at  the  time  when  they  were  originally  ac-  ^ 
quired,  that  would  be  true ;  but  the  Act  speaks  of  '*  the  owners  of  the 
lands  adjoining  thereto,''  that  is,  at  the  time  when  the  land  is  to  vest  in 
those  owners,  and  at  that  time,  in  1854,  the  whole  of  the  land  coloured 
pink  was  taken  as  one  piece  of  ground  acquired  by  the  railway.  Sect. 
218  of  Stat.  7  &  8  Vict.  c.  xcii.,  which  provides  to  whom  the  offer  to  sell 
the  land  shall  be  made,  and  the  corresponding  section  128  of  The  Lands 
Clauses  Consolidation  Act,  1845,  show  that  the  Legislature  meant  the 
owners  of  the  lands  at  that  time. 

I  have  hitherto  treated  the  case  with  reference  to  the  state  of  the  law 
as  it  was  in  1861,  when  the  verdict  was  found,  but  in  1863  the  railway 
Company,  in  promoting  their  Act,  26  &  27  Vict.  c.  cxcii.,  got  the  fol- 
lowing clause  inserted  in  it: — '^The  respective  periods  by  the  several 
Acts  relating  to  the  Company  limited  for  the  sale  of  their  superfluous 
lands  are  hereby  respectively  extended  for  five  years  from  the  passing 
of  this  Act,  and  those  several  Acts  shall  be  read  and  construed  as  if 
that  period  had  been  fixed  by  each  of  those  Acts  respectively.'*  It  is 
contended,  for  the  defendants,  that  we  are  to  suppose  that  the  Legisla- 
ture by  that  clause  intended  to  say  that  these  Acts  of  Parliament  shall 
be  read  now  as  if  they  had  been  framed  with  the  words  of  this  clause 
interpolated  into  them,  and  so  the  vested  interest  which  the  plaintiff  has 
in  consequence  of  the  period  of  ten  years  having  elapsed  some  years 
before, — and  more  than  that,  the  vested  interest  which  he  recovered  by 
the  verdict,  and  which  he  was  only  prevented  from  being  in  possession 
of  by  the  delay  of  the  law,  is  to  be  defeated  by  this  ex  parte  legislation 
^in  a  private  Act  of  Parliament.  I  hope,  for  the  sake  of  The  r«oQo 
London,  Brighton  and  South  Coast  Railway  Company,  that  when  1- 
they  introduced  that  clause  they  did  not  intend  it  should  have  that  effect. 
If  they  so  intended,  and  had  admitted  that  such  was  their  intention,  tho 
Legislature  certainly  never  would  have  passed  it ;  but  the  words  used 
do  not  express  that  meaning.  It  is  a  general  rule  of  construction, 
especially  applicable  to  private  legislation,  that  an  enactment  shall  not 
be  construed  retrospectively  to  defeat  vested  interests,  unless  such  an 
intention  of  the  Legislature  be  clearly  expressed.  Here  the  words  are, 
"  the  respective  periods  by  the  several  Acts  relating  to  the  Company 
limited  for  the  sale  of  their  surplus  lands  are  hereby  respectively  ex- 
tended.'' The  meaning  of  those  words  even  without  the  aid  of  the  rule 
of  construction  referred  to  is,  that  where  there  is  an  existing  limited 
period  which  is  not  yet  run  out,  so  as  to  give  the  other  party  a  vested 
right,  that  is  a  period  capable  of  being  extended. 

Therefore,  we  come  back  to  the  question  about  which  there  is  most 
difficulty,  what  is  meant  by  '^owners  of  the  lands  adjoining,"  in  sect. 
217  of  Stat.  7.  &  8  Vict.  c.  xcii.,  which  says  that  the  superfluous  lands 
remaining  unsold  at  the  expiration  of  ten  years  after  the  passing  of  the 
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Act  shall  ^^  vest  in  and  become  the  property  of  the  owners  of  the  lands 
adjoining  thereto,  in  proportion  to  the  extent  of  their  lands  respectiyely 
adjoining  the  same  "  r  Looking  at  the  east  end  of  the  plan,  it  appears 
that  the  plaintiff's  land,  coloured  ^^  green,''  continues  by  a  line  not  quite 
parallel  with  the  Croydon  and  Epsom  Railway  until  it  meets  the  land 
of  Turner,  which  then  becomes  the  land  adjoining  to  that  acquired  by  the 
*RR*V\  *^^^P^^7  ^^^^^  ^^^  provisions,  but  not  used  for  the  purposes  of 
-J  their  Act.  The  boundary  of  Turner's  land  is  not  parallel  to  the 
railway — nor  is  it  perpendicular — but  it  slants  off.  One  view  suggested  by 
Mr.  Lush  was,  that  perchance  the  different  owners  of  the  lands  adjoining 
were  to  be  tenants  in  common,  and  to  have  the  superfluous  lands  appor* 
tioncd  among  them.  I  do  not  think  that  is  the  true  construction,  and 
for  this  reason :  we  know  that  the  limits  of  deviation  run  parallel  to  the 
proposed  line  of  a  railway  for  many  miles,  and  it  might  happen  that  the 
Company  had  acquired  a  strip  outside  the  railway  along  the  whole  line 
from  one  terminus  to  another,  which  would  be  superfluous  land ;  and  to 
hold  that  the  owners  of  all  the  adjoining  lands  from  Croydon  to  Brighton 
should  take  as  tenants  in  common,  would  be  extremely  inconvenient,  and 
it  is  certainly  very  unlikely  that  such  was  the  intention  of  the  Legisla- 
ture. And  they  have  not  used  words  pointing  to  that ;  they  say  the 
property  is  to  vest  in  the  owners  of  the  lands  adjoining,  ''  in  proportion 
to  the  extent  of  their  lands  respectively  adjoining  the  same," — it  is  plain 
that  the  intent  of  the  Legislature  was,  that  the  owner  of  each  parcel  of 
land  adjoining  should  have  a  proportion  of  the  superfluous  lands. 

What  then  is  meant  by  the  words  '*  in  proportion  to  the  extent  of  the 
lands  adjoining  thereto  ?"  It  cannot  be  according  to  the  depth ;  so  that 
a  man  who  has  a  narrow  slip  adjoining  is  to  have  only  a  bit  in  proportion 
to  it,  and  a  man  who  has  many  acres  within  a  ring  fence  is  to  have  a 
piece  increased  in  proportion.  Further,  if  the  apportionment  is  to  be 
made  in  proportion  to  the  limit  of  the  frontage,  it  would  follow  that 
*8841  *^®^®  ^*  ^  ^®  ^  rule-of-three  sum.  That  would  *give  to  Turner, 
^  whose  fence  is  in  a  slanting  direction,  a  larger  proportion  than  to 
the  plaintiff,  whose  fence  is  nearly  parallel  to  the  railway.  That  again 
would  not  carry  out  the  object  of  the  Legislature.  I  admit  the  words 
are  not  clear.  But  I  think  the  true  meaning  is  this :  that  you  must  go 
to  the  point  where  the  boundaries  of  the  two  adjoining  owners  meet,  and 
draw  a  straight  line  from  that  point  to  the  nearest  point  of  the  land 
actually  used  by  the  Company  for  their  works,  and  then  the  land  on 
Turner's  side  would  be  Turner's,  and  that  on  the  plaintiff's  side  would 
be  the  plaintifi^s.  The  plaintiff  is  entitled  to  recover  on  the  eastern 
boundary  up  to  the  straight  line  drawn  from  the  point  where  his  land 
and  Turner's  meet,  to  the  nearest  point  of  the  land  used  by  the  Company 
for  the  purposes  of  the  railway.  That  is  nearly,  but  not  quite,  the 
same  as  a  line  drawn  perpendicularly  to  the  railway.  The  effect  is, 
that  there  would  be  a  little  corner  at  the  top  of  the  existing  fence, 
given  to  Turner,  and  a  little  corner  at  the  bottom  which  would  be  cut 
off  and  given  to  the  plaintiff. 

On  the  western  boundary,  I  thought  at  first  a  puzzling  question  arose 
from  the  term  *^  adjoining,"  whether  the  high  road  there  was  adjoininj^ 
land  within  the  meaning  of  the  Act,  so  as  to  entitle  the  owner  of  the 
soil  of  the  road  to  a  portion  of  the  superfluous  lands.  It  is  the  property 
of  some  person  in  fee,  though  of  very  little  use  unless  there  happen  to 
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be  minerals  under  it.  But  the  adjoining  part  marked  ^*  formerly  road,'* 
Ijius  been  so  occupied  by  the  tenants  of  the  land  coloured  pink,  that  it  has 
in  fact,  become  part  of  the  land  which  the  Company  are  enjoying ;  and. 
though  probably  it  would  not  be  theirs  absolutely,  as  the  ^twenty  r^cooe 
years  have  not  expired,  their  tenants  have  encroached  upon  it  ^ 
for  their  benefit  as  landlords.  Upon  that  however  we  give  no  opinion. 
Supposing  the  road  to  be  considered  as  adjoining  the  plaintifi*'s  land,  a 
line  drawn  from  the  corner  of  it  to  the  nearest  point  of  the  railway, 
would  include  part  of  what  was  formerly  road,  and  the  whole  of  the  land 
coloured  pink  ;  but  the  plaintiflf  not  having  claimed  more  than  the  land 
coloured  pink  by  his  writ,  it  is  not  necessary  for  us  to  decide  how  much 
of  that  coloured  yellow  he  might  claim. 

For  these  reasons,  we  think  the  plaintiflf  is  entitled  to  our  judgment ; 
and,  if  the  parties  cannot  agree,  the  sheriflf  will  have  to  give  him  pos* 
aesaion  of  the  whole  of  the  land  coloured  pink  on  the  west  side,  and  on 
the  east  side  down  to  a  straight  line  drawn  from  the  corner  where  the 
boundaries  of  Turner's  land  and  the  plaintiflf's  intersect  to  the  nearest 
point  of  the  land  acquired  by  the  Railway  Company  and  used  by  them 
for  the  purposes  of  their  Act. 

Mellor,  J.,  had  left  the  Court. 

Shbe,  J.y  concurred. 

Judgment  for  the  plaintiflr.(a) 

(a)  Error  bu  been  brought  npon  this  Jadgment 


*The  QUEEN  v.  The  Local  Board  of  Health  of  the  p^Qjw. 
Borough  of  GODMANCHESTER.    Nov.  23.  L  «5W 

[Affirmed  in  Soae.  Cam.,  postea  936.] 

Public  Bealih  Act,  1848, 11  <i&  12  Vict,  c,  63,  s,  iZ— Sewer. -^Drain  or  watereoun^ 

set  out  under  Enclosure  Acts, 

A  brook,  tbe  water  of  which  wai  enpplied  by  the  drainage,  natural  and  artifieial,  of  a  cob-. 
liderable  area  of  oaltivated  toil  belonging  to  private  individuals,  received  at  the  lower  end  of 
it,  near  •a  river  into  which  it  flowed,  the  drains  of  two  or  three  inhabited  hontes.  By  the 
General  Eneloeore  Act,  41  0.  3,  o.  109,  s.  10,  the  Commissioners  are  to  set  ont  and  appoint 

private  roads, drains,  wateroonrses,  Ac.,  and  tbe  same  shall  be  made  and  supported 

and  kept  in  rapair  at  the  expense  of  the  owners  of  the  lands,  directed  to  be  divided  and 
enelosed,  in  such  proportions  as  the  Commissioners  shall  direct.  In  1809,  Commissioners  acting 
under  a  locsl  Enclosure  Act,  by  their  award  set  out  this  brook,  among  others,  as  a  "  publio 
drain  or  watercourse,"  and  directed  that  all  such  drains  should  be  made,  scoured  and  kept  in 
repair  at  the  expense  of  the  proprietors  of  tbe  lands,  divided  and  enclosed  by  virtue  of  tb« 
Aet,  in  equal  proportions.  They  also  cleared  out  the  channel  of  the  brook,  and  in  various 
places  widened  and  deepened  it  to  render  it  more  efficient  as  a  means  of  draining  a  portion  of 
the  tract  of  land  which  was  subject  to  the  provisions  of  their  Act.  Afterwards  two  of  the  land* 
owners,  for  their  own  convenience,  altered  the  course  of  the  stream,  by  cutting  artificial  cban« 
nels  for  short  distances.  The  brook  is  within  tbe  corporate  borough  of  6.,  and  it  having  become 
a  nuisance,  a  mandamus  issued  to  tbe  Local  Board  of  Health  of  O.  to  dear,  cleanse,  empty  and 
keep  it. 

],  SemhU,  that  it  waa  not  a  << sewer"  within  The  Publio  Health  Aet,  1848, 11  A  13  Viet  o» 
63,  s.  43. 

3.  Held  that,  if  it  were,  it  was  within  the  second  exception  in  that  section  of  "  sewen  made 
ftnd  nsed '  for  tbe  purpose  of  draining,  pnserving,  or  improving  land  under  any  local  Aet  of 
Parliament,"  and  therefora  was  not  vested  in  the  Local  Board  of  Health. 
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'  8.  Per  Crompton  and  8bee»  JJ.,  thafe  it  wm  also  within  the  fint  ezMption  of  **  Mwen  mad* 

1^  any  person  or  persons  for  bis  or  their  own  profit" 

4.  Qiuere,  per  Cockbom,  C.  J.,  and  Crompton,  J.,  whether  seot  43  includes  sewers  or  stream! 
which  are  private  property  7 

Mandamus  to  the  Local  Board  of  Health  of  the  borough  of  God- 
manchester,  reciting  that  there  existed  in  that  borough,  and  within  the 
limits  of  the  jurisdiction  of  the  Local  Board  of  Health,  a  certain  drain 
and  sewer  and  watercourse,  called  and  known  by  the  name  of  Stonehill 
Brook  [describing  its  course],  which  drain  and  sewer  and  watercourse 
^f^R'^1  was  vested  in  and  was  under  the  management  *and  control  of 
'  -I  the  Local  Board.  And  that  it  was  the  duty  of  the  Local  Boards 
under  the  provisions  of  The  Public  Health  Act,  1848,  to  cause  the  drain, 
sewer  and  watercourse  to  be  properly  scoured,  cleansed,  emptied  and 
kept  so  as  not  to  be  a  nuisance  or  injurious  to  health.  And  that  the 
drain,  sewer  and  watercourse  was  in  a  foul,  unclean  and  improper  state 
and  condition,  so  as  to  be  a  nuisance  and  injurious  to  health,  and  further 
that  for  want  of  the  same  being  properly  scoured,  cleansed,  emptied 
and  kept  it  was  liable  to  overflow  and  damage,  and  the  water  thereof 
had  on  several  occasions  overflowed  and  greatly  damaged  the  lands  of. 
divers  persons  adjoining  and  near  to  it,  and  also  a  certain  public  way 
called  Graveley  Way.  The  writ  commanded  the  Local  Board  to  cause 
to  be  properly  cleared,  cleansed,  emptied  and  kept,  the  drain,  sewer  and 
watercourse,  «c.,  according  to  the  terms  and  provisions  of  The  Public 
Health  Act,  1848. 

Return.  (1)  That  the  drain,  sewer  and  watercourse  called  Stonehill 
Brook  was  not  a  sewer  vested  in  or  under  the  management  and  control 
of  the  Board  of  Health,  nor  was  it  their  duty,  under  the  provisions  of 
The  Public  Health  Act,  1848,  to  cause  the  drain,  sewer,  and  watercourse 
to  be  scoured,  cleansed,  emptied,  or  kept  so  as  not  to  be  a  nuisance  or 
injurious  to  health ;  (2)  that  the  drain,  sewer  and  watercourse  was  a 
sewer  made  and  used  for  that  purpose  of  draining,  preserving  or  improving 
land  under  a  local  and  private  Act  of  Parliament  passed  iu  the  43  G.  3, 
intituled,  &c.,  and  that  the  sewer  ought  to  have  been,  and  still  ought  to 
be,  repaired,  scoured,  cleansed,  emptied  and  kept  by  and  at  the  expense 
of  all  the  proprietors  of  the  lands  and  grounds  which  were  divided  and 
enclosed  by  virtue  of  that  Act  of  Parliament,  and  not  by  the  Local 

*R8f)1  *^^^^^ »  (^)  ^^^^  ^^^  drain,  sewer  and  watercourse  was  not  in  a 
^  foul,  unclean,  or  improper  state  or  condition,  so  as  to  be  a  nui- 
sance, or  injurious  to  health ;  (4)  that  it  had  not  overflowed  and  damaged 
the  lands  adjoining  and  near  to  it  or  the  public  way. 

There  were  four  pleas  traversing  the  allegations  in  the  four  para- 
graphs of  the  return. 

Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Summer  Assizes  for  Hunt- 
ingdonshire, in  1863,  it  was  referred  to  an  arbitrator  to  settle  and  de- 
termine the  question  as  to  the  origin,  nature  and  extent  of  the  Stonehill 
Brook,  what  was  done  thereto  by  the  Enclosure  Commissioners,  what 
alterations  if  any,  what  repairs  if  any,  were  from  time  to  time  done, 
and  by  whom.  The  facts  to  be  settled  in  a  special  case,  and  the  Court 
to  draw  conclusions  from  the  facts. 

The  following  is  the  special  case,  of  which  the  writ,  return  and  plead* 
ings  were  to  form  part. 
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In  the  year  1802,  The  Godmanchester  Enclosure  Act  was  passed, 
entitled  *^  An  Act  for  dividing  and  enclosing  certain  open  and  common 
fields,  meadows,  lands,  commons  and  commonable  places  within  the 
parish  of  Oumcester,  otherwise  Godmanchester,  in  the  county  of  Hunt- 
ingdon."    (This  Act  was  to  be  referred  to  as  part  of  the  case.) 

The  Commissioners  appointed  under  that  Act  made  their  award  under 
the  same  on  the  28d  June,  1809,  and  by  it  they  did  set  out  and  appoint, 
order  and  direct,  among  other  things,  **  one  other  public  drain  or  water- 
course four  feet  wide  beginning  at  the  London  turnpike  road,  into  and 
over  an  allotment  to  the  Dean  and  Chapter  (meaning  the  Dean  and 
Chapter  of  Westminster)  and  their  lessee,  along  Shooters'  Hill,  and 
thence  through  '*'and  over  the  allotments  to  S.  Bleckley,  Lady  ruioon 
0.  Sparrow  and  J.  Martin,  to  and  across  Graveley  Way,  and  ^ 
thence  over  an  allotment  to  G.  Maule,  into  an  ancient  watercourse  lead- 
ing into  the  town-street  of  Godmanchester,  along  part  of  the  town-street 
and  thence  into  the  river  Ouse."  And  the  Commissioners  did  by  their 
award  direct  (inter  alia),  '*  That  all  such  drains  and  bridges  shall  be 
made  and  for  ever  maintained,  supported,  scoured  and  kept  in  repair 
by  and  under  the  directions  of  the  surveyors  of  the  highways  for  the 
time  being  of  the  said  parish  of  Godmanchester,  at  the  expense  of  all 
the  proprietors  of  lands  and  grounds  divided  and  enclosed  by  virtue  of 
the  said  Act,  in  equal  proportions." 

The  drain  or  watercourse  is  known  by  the  name  of  Stonehill  Brook, 
and  is  situate  within  the  corporate  borough  of  Godmanchester,  a  district 
within  the  meaning  of  The  Public  Health  Acts,  exclusively  consisting 
of  the  whole  of  the  corporate  borough  within  and  for  which  the  defend- 
ants are  the  Local  Board  of  Health  under  the  said  Acts.  The  award 
of  the  arbitrator  was  then  set  out,  which  stated  as  follows : — 
,^  ^^  The  Stonehill  Brook  runs  in  the  course  which  is  delineated  on  the 
map  hereto  annexed,  commencing  at  the  road  ealled  the  London  Road, 
and  passing  from  thence  through  land  called  and  known  as  The  Dean 
and  Chapter's  Land,  thence  through  land  called  Bleckley's  Farm,  thence 
through  land  called  Lady  0.  Sparrow's  Land,  thence  through  the  lands 
of  various  proprietors  crossing  a  road  called  West  Street  and  terminat- 
ing in  the  river  Ouse.  The  whole  length  of  its  course  between  the 
London  Road  and  the  river  Ouse  is  about  one  mile  and  a  half.  The 
water  of  Stonehill  Brook  between  the  London  Road  and  West  Street  is 
solely  supplied  by  the  drainage,  natural  and  artificial,  of  a  considerable 
area  of  ^cultivated  soil ;  but  at  West  Street  the  drains  of  two  t^cooq 
or  three  inhabited  houses  empty  themselves  into  the  brook,  and  ^ 
between  West  Street  and  the  river  Ouse  the  water  of  the  brook  stands 
at  the  level  of  that  of  the  Ouse.  With  the  exception  of  the  drains  at 
West  Street  just  mentioned,  no  drains  other  than  the  drains  under- 
ground and  open  of  purely  agricultural  land  discharge  themselves  into 
the  brook.  The  channel  of  the  brook  is  the  natural  channel  of  a  cer« 
tain  natural  stream,  except  so  far  as  its  character  is  altered  by  the  facts 
next  mentioned.  The  Enclosure  Commissioners,  acting  under  a  local 
Enclosure  Act  of  the  43  G.  3,  between  the  years  1802  and  1809,  cleared 
out  the  channel  of  the  said  natur&l  stream,  and  in  various  places  along 
its  course  somewhat  widened  and  deepened  it,  to  render  it  moro  efficient 
as  a  means  for  draining  a  portion  of  the  tract  of  land  which  was  sub* 
ject  to  the  provisions  of  the  said  Act.    Afterwards  the  owner  of  Bleckr 
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ley's  Farm,  for  greater  convenience  in  subdividing  his  fields,  diverted 
the  course  of  the  said  natural  stream  by  cutting  for  it  an  artificial  chan* 
nel,  which  commences  at  the  point  where  the  said  natural  stream  entered 
Bleckley's  Farm  from  the  Dean  and  Chapter's  Land,  and  which  artifi- 
cial channel,  after  running  a  length  of  about  7  chains,  re-entered  the 
old  channel,  the  intervening  portion  of  the  old  channel  being  filled  up 
and  destroyed.  For  the  same  purpose,  and  about  the  same  period,  the 
owner  of  Lady  0.  Sparrow's  Land  also  diverted  the  course  of  the  said 
natural  stream  by  making  for  it  an  artificial  channel,  which  commenced 
at  the  point  where  the  natural  stream  passed  from  Bleckley's  Farm  to 
Lady  0.  Sparrow's  Land,  and  which  artificial  channel,  after  running  a 
length  of  about  18  chains,  re-entered  the  old  channel  very  nearly  at  the 
*8<)11  ^^^^^^^  boundary  of  Lady  0.  Sparrow's  Land,  the  *old  channel 
^  being  partially  filled  up,  but  being  left  and  still  remaining  capa- 
ble of  acting  as  an  escape  channel  for  surplus  waters.  The  natural 
channel  of  the  said  natural  stream  so  altered  and  affected  as  just  de- 
scribed constitutes  the  existing  channel  of  Stonehill  Brook.  The  width 
of  the  channel  of  Stonehill  Brook  varies  from  about  4  feet  at  its  upper 
extremity  to  about  15  feet  at  its  lower,  and  its  depth  from  about  S  feet 
to  about  5  feet  between  the  same  limits.  Before  the  enclosure  under 
the  Enclosure  Act,  Stonehill  Brook  was  cleared  out  and  repaired  some- 
times at  the  joint  expense  of  all  the  owners  of  the  land  subject  to 
the  provisions  of  that  Act,  and  sometimes  by  paupers  of  the  parish  of 
Godmanchester,  under  the  direction  of  the  overseer  of  the  poor  of  the 
said  parish  for  the  time  being,  and  paid  by  him  out  of  the  general  poor's 
rates  of  that  parish.  After  the  enclosure  for  a  short  time  Stonehill 
Brook  was  cleared  out  and  repaired  when  necessary  by  the  paupers  of 
the  parish  of  Godmanchester,  under  the  direction  of  the  overseer  of  the 
poor  of  that  parish  for  the  time  being,  and  paid  by  him  out  of  the  gene- 
r.al  poor's  rates  of  the  parish ;  but  for  the  last  thirty  years  or  there- 
abouts it  has  been  cleaned  out  and  repaired  by  the  owners  of  the  lands 
through  which  it  passes,  each  doing  that  portion  of  it  which  traverses 
his  own  land." 

It  was  admitted  that  Stonehill  Brook  was  in  a  foul,  unclean  and 
improper  state  and  condition  so  as  to  be  a  nuisance  and  injurious  to 
health,  and  that  for  want  of  being  properly  scoured,  cleansed,  emptied 
and  kept,  was  liable  to  overflow  and  damage,  and  had  overflowed  and 
damaged^  the  lands  adjoining  and  near  to  it  and  the  public  way  called 
Graveley  Way. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  prose- 
^oQQ-i  cutor  or  the  defendants  was  or  were  '''entitled  to  the  verdict  on 
"'-'  the  first  and  second  pleas  to  the  return  to  the  writ. 

The  General  Enclosure  Act,  41  G.  3,  c.  109,  s.  10,  enacts,  "That 
such  Commissioner  or  Commissioners  shall,  and  he  or  they  is  and  are 
hereby  empowered  and  required  to  set  out  and  appoint  such  private 
roads,  bridleways,  footways,  ditches,  drains,  watercourses,  watering 
places,  quarries,  bridges,  gates,  stiles,  mounds,  fences,  banks,  bounds, 
and  landmarks  in,  over,  upon,  and  through  or  by  the  sides  of  the  allot- 
ments to  be  made  and  set  out  in  pursuance  of  such  Act,  as  he  or  they 
shall  think  requisite,  giving  such  notice  and  subject  to  such  examination, 
as  to  any  private  roads  or  paths,  as  are  above  required  in  the  case  of 
public  roaos,  and  the  same  shall  be  made,  and  at  all  times  for  ever  there- 
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« after  be  supported  and  kept  in  repair,  by  and  at  the  expense  of  the 
owners  and  proprietors  for  the  time  being  of  the  lands  and  grounds 
directed  to  be  divided  and  enclosed,  in  such  shares  and  proportions  as 
the  Commissioner  or  Commissioners  shall  in  and  by  his  or  their  award 
order  and  direct." 

The  Public  Health  Act,  1848,  11  k  12  Vict.  c.  68,  s.  2,  (Interpreta- 
tion  Clause),  enacts :  '*  The  word  *  drain '  shall  mean  and  include  any 
drain  of  and  used  for  the  drainage  of  one  building  only,  or  premises 
within  the  same  curtilage,  and  made  merely  for  the  purpose  of  communi- 
cating therefrom,  with  a  cesspool  or  other  like  receptacle  for  drainage^ 
or  with  a  sewer  into  which  the  drainage  of  two  or  more  buildings  or 
premises  occupied  by  different  persons  is  conveyed. 

**The  word  ^ sewer'  shall  mean  and  include  sewers  and  drains  of 
every  description,  except  drains  to  which  the  word  '  drain '  interpreted 
as  aforesaid  applies." 

Sect.  43  enacts,  *^  That  all  sewers,  whether  existing  *at  the  r^ooo 
time  when  this  Act  is  applied  or  made  at  any  time  thereafter,  ^ 
(except  sewers  made  by  any  person  or  persons  for  his  or  their  own  profit, 
or  for  the  profit  of  proprietors  or  shareholders,  and  except  sewers  made 
and  used  for  the  purpose  of  draining,  preserving,  or  improving  land 
under  any  local  or  private  Act  of  Parliament,  or  for  the  purpose  of  irri- 
gating land,  and  sewers  under  the  authority  of  any  Commissioners  of 
sewers  appointed  by  the  Crown),  together  with  all  buildings,  worksj 
materials,  and  things  belonging  or  appertaining  thereto,  shall  vest  in, 
belong  to,  and  be  entirely  under  the  management  and  control  of  the 
Local  Board  of  Health." 

The  case  was  argued  November  19  and  23,  and  judgment  given  oA 
the  latter  day. 

Keane  {Douglas  Brown  and  Marhhy  with  him),  for  the  prosecutor.— 
First.  At  the  time  when  The  Public  Health  Act,  1848,  11  &  12  Vict 
c.  63,  was  applied  to  the  borough  of  Godmanchester,  Stonehill  Brook 
was  a  sewer  and  therefore  vested  in  the  defendants  under  sect.  43,  who 
are  consequently  bound  to  cleanse  it.  In  Tomlins'  Law  Dictionary  a 
sewer  is  said  to  be  ^*  a  fresh  water  trench,  or  little  river  encompassed 
with  banks  on  both  sides,  to  carry  the  water  into  the  sea,  and  thereby 
preserve  the  lands  against  inundations,  &c."  [Crompton,  J. — Accord- 
ing to  that  definition  a  Local  Board  of  Health  would  have  to  cleanse 
such  a  river  as  the  Thames.]  Stonehill  Brook  is  not  a  drain  within  the 
meaning  given  to  that  word  in  sect.  2  of  stat.  11  &  12  Vict.  c.  63, 
which  is  adopted  in  the  interpretation  clause,  sect.  250,  of  The  Metros 
polis  Local  Management  Act,  18  k  19  Vict.  c.  120 ;  but  has  by  meand 
of  drains,  received  the  sewage  '''from  two  or  three  inhabited  r^ogi 
houses.  [CocKBURN,  C.  J. — ^If  a  natural  stream  flows  so  near  '- 
inhabited  houses  that  their  sewage  drains  into  it,  it  becomes  a  sewer* 
But  it  does  not  follow  that  the  whole  of  the  upper  part  of  that  stream 
which  flows  through  and  is  used  for  the  drainage  of  cultivated  land 
becomes  a  sewer.]  Sect.  145  of  stat.  11  k  12  Vict.  c.  63,  which  limits  the 
authority  of  the  Local  Board  as  to  the  subjects  with  which  they  may 
interfere,  mentions  ^'any  sewers  or  other  works  already  or  hereaftef 
made  and  used  for  the  purpose  of  draining,  preserving,  or  improving 
land  under  any  local  or  private  Act  of  Parliament ;"  and  what  "  works 
were  intended  is  shown  by  sect.  68  of  stat.  21  k  22  Vict.  c.  98,  which 
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repeals  sect.  145  of  the  former  Act,  and  substitutes  a  classified  descrip- 
tion of  subjects  with  which  the  Local  Board  are  not  to  interfere.  If 
they  have  not  power  over  such  streams  as  this,  they  must  be  at  the 
expense  of  purchasing  them  under  sect.  44  of  stat.  11  b  12  Vict.  c.  68< 
[He  also  referred  to  section  46.] 

Secondly.  Stonehill  Brook  is  not  within  any  of  the  exceptions  in 
sect.  43  of  stat.  11  &  12  Vict.  c.  68.  It  is  not  a  sewer  made  by  any 
persons  *^  for  their  own  profit,"  which  must  mean  for  profits  of  trade. 
The  only  advantage  to  the  landowners)  from  the  widening  and  deepening 
of  the  channel  by  the  Commissioners  was  the  preventing  it  being 
<;hoked  up.  In  Coe  v.  Wise,  5  B.  &  S.  440,  the  Judges  of  this  Court 
were  of  opinion  that  the  participation  by  drainage  Commissioners  in  the 
beneficial  results  arising  from  the  construction  and  maintenance  of  the 
works  was  not  a  profit  to  them  so  as  to  render  them  liable  to  an  action 
by  the  owners  of  lands  for  damage  caused  by  want  of  skill  and  care  in 
the  persons  employed  by  the  Commissioners.  Nor  is  Stonehill  Brook 
*8951  ^^^^^^'^  ^^^  exception  of  ^^  sewers  made  and  used  for  the  par- 

-I  pose  of  draining,  preserving,  or  improving  land  under  any  local 
or  Private  Act  of  Parliament."  That  exception  applies  to  a  sewer  for 
the  making  of  which  an  Act  of  Parliament  has  been  passed,  and  not  to 
a  sewer  which  persons  acting  under  an  Act  of  Parliament  might  choose 
to  make.  Further,  this  is  a  natural  stream,  and  was  not  ^*  made,"  but 
only  widened  and  deepened  by  the  Commissioners  under  the  authority 
of  The  Godmanchester  Enclosure  Act.  The  General  Enclosure  Act,  41 
G.  3,  c.  109,  s.  10,  does  not  give  Commission.ers  power  to  make  drains, 
but  only  to  set  them  out :  The  Earl  of  Falmouth  v,  Richardson,  3  B.  & 
C.  887  (E.  C.  L.  B.  vol.  10).  Also,  sect.  68  of  stat.  21  &  22  Vict.  c.  98, 
to  amend  The  Public  Health  Act,  1848,  does  not  prevent  the  defendants 
interfering  with  Stonehill  Brook,  because  it  is  not  a  sewer  made  and 
used  for  the  purpose  of  draining,  preserving,  and  improving  lands  under 
a  local  or  private  Act  of  Parliament.  [Cockburn,  C.  J. — The  owners 
have  since  materially  altered  it.]  They  made  only  trifling  alterations: 
in  one  instance  the  old  channel  was  left  and  may  be  used  ;  in  another 
there  was  the  substitution  of  an  artificial  channel  for  a  short  distance. 
The  Commissioners  acting  under  The  Godmanchester  Enclosure  Act  set 
out  Stonehill  Brook  as  ^^one  other  public  drain  or  watercourse,"  and 
therefore  it  is  not  included  in  their  direction  '^  that  all  such  drains  and 
bridges  shall  be  made  and  for  ever  maintained,  supported,  scoured  and 
kept  in  repair"  by  the  surveyor  of  the  highways  ^*at  the  expense  of  all 
the  proprietors  of  lands  and  grounds  divided  and  enclosed  by  virtue  of 
the  said  Act  in  equal  proportions."  The  drains  here  meant  as  well  as 
*8961  ^^^   bridges  must  be  ^private :  public  drains  and  bridges  were 

-■  not  intended  to  vest  in  the  Commissioners  of  Sewers.  Nor  is 
this  brook  governed  by  The  General  Enclosure  Act,  41  G.  8,  c,  109,  s. 
10,  which  empowers  the  Commissioners  to  set  out  and  appoint  private 
drains;  to  make  which  there  is  no  power  under  the  private  or  The 
General  Enclosure  Act.  [Cockburn,  C.  J. — How  can  this  brook,  which 
flows  through  the  lands  of  several  proprietors,  be  public?]  The  award 
does  not  state  for  what  purpose  it  was  made.  [Shee,  J. — The  private 
Act  also  mentions  bridleways.]  They  may  be  private.  If  the  Com- 
mi^ioners  included  this  brook  in  their  direction,  the  duty  of  surveyora 
ef  highways,  imposed  on  them  by  The  Highway  Act,  5  &  6  W.  4,  c.  50, 
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a.  67,  and  The  NuisanceB  Removal  Aot,  1855,  18  &  19  Vict.  c.  I2l,  b. 
21,  is  transferred  to  the  defendanta  by  stat.  11  &  12  Vict.  c.  63,  a.  117. 
Iloreover,  the  sewer  must  not  onl;  be  made,  but  also  used  under  the 
private  Act. 

Joseph  Brovm  {Metcalfe  with  him),  for  the  defendants. — First.  Stone* 

.]iiU  Brook  is  not  a  public  sewer  vested  in  the  Local  Board  of  Health 
under  sect.  43  of  stat.  11  &  12  Vict.  c.  63.    By  sect.  2,  the  words  and 

:  expressions  specified  in  it  are  to  have  the  meanings  assigned  to  them, 
*>  unless  such  meanings  be  repugnant  to,  or  inconsistent  with,  the  context 
or  subject-matter  in  which  such  words  and  expressions  occur :"  and  the 
preamble  of  the  statute  shows  that  the  word  '*  sewer"  was  intended  to 

.  apply  to  sewers  in  the  more  limited  and  popular  sense  of  the  word,  viz., 

.  sewers  for  the  drainage  of  towns  and  populous  places.  [He  referred  to 
Paul  V.  James,  1  Q.  B.  832  (E.  G.  L.  B.  vol.  41).]  Sect.  44  gives  the 
Local  Board  power  to  purchase  the  rights,  privileges,  powers  and  r^oq^ 
^authorities  vested  in  any  person  for  making  sewers,  &c. ;  which  ^ 
ehows  the  Legislature  did  not  intend  by  sect.  43  to  take  away  a  private 
watercourse  from  the  landowners,  and  vest  it  in  the  Local  Board.  The 
power  of  purchase  under  sect.  44  is  not  compulsory,  and  sect.  84,  which 

Elves  the  power  of  purchasing  lands  by  agreement,  incorporates  The 
ands  Glauses  Consolidation  Act,  1845,  "  except  the  parts  and  enact- 
ments of  that  Act  with  respect  to  the  purchaae  and  taking  of  lands  other- 
wise than  by  agreement."  [Keane  referred  to  stat.  21  &  22  Vict.  c.  98, 
9*  75.]  By  that  statute  the  Local  Board  have  a  compulsory  power  of 
purchase  subject  to  claims  for  compensation.  When  a  private  sewer 
becomes  a  nuisance  the  Local  Board  may  call  upon  the  owner  to  cleansio 

.it,  and  if  he  omits  to  do  so  they  may  cleanae  it  and  charge  him  with  the 

.  expenses. 

Secondly.  Stonehill  Brook  is  within  either  the  first  or  second  excep- 

.tion  in  sect.  43  of  stat.  11  &  12  Vict.  c.  63.  It  does  not  differ  from  a 
drain  or  watercourse  made  for  draining  land  under  an  enclosure  Act  or 
under  a  local  drainage  Act.  It  was  part  of  the  common  existing  before 
and  enclosed  under  The  Godmanchester  Enclosure  Act.  The  Commia- 
eioners  in  setting  it  out  intended  to  exercise  the  powers,  given  in  sect.  10 
of  The  General  Enclosure  Act,  41 G.  8,  c.  109,  pf  setting  out  private  drains 
and  watercourses ;  and  if  the  directions  in  that  section  were  not  strictly 
pursued,  it  is  not  taken  out  of  the  exception  in  sect.  43  of  stat.  11  &  12 
Vict.  c.  63.    The  word  "  private,"  in  sect.  10  of  stat.  41  G.  3,  c.  109, 

.overrides  "watercourses,"  as  well  as  "roads,"  "gates,"  "stiles,"  and 
other  things  enumerated  in  it.  [Gockbubx,  G.  J. — The  section  also  men- 
tions "  quarries."]  Though  the  Gommissioners  set  out  Stonehill  Brook 
as  public,  it  is  a  drain  or  stream  for  the  benefit  of  a  certain  number  of 
landowners,  and  '''is  public  only  in  that  sense.  [Gockbubn,  C.  J.  r^ooo 
i--rlt  does  not  appear  in  whom  the  soil  of  the  brook  is  vested.  It  ^ 
may  be  a  question  whether  it  remains  in  the  lord  of  the  manor,  or  belongs 
to  the  ri()arian  proprietors  ad  medium  filum  aquae.]     The  case  does  not 

.set  out  that  part  of  the  award  which  allots  the  land  on  the  banks* 
[Grompton,  J. — It  might  be  a  public  drain  though  the  soil  was  vested 

.in  the  landholders.  But  this  brook  is  not  public  for  all  the  subjects  of 
the  realm ;  certain  landowners  only  have  a  right  to  use  it ;  as  the  inha- 
bitants of  a  town  or  as  commoners  have  a  right  to  use  some  easement  or 

.Iranchiee.]    Also,  Stonehill  Brook  is  within  the  first  exception  in  seot. 
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48  of  Stat.  11  &  12  Vict.  c.  63 ;  the  landowners  may  be  said  to  haT6 
made  it  must  have  been  made  at  their  expense,  and  it  was  made  for  the 
benefit  of  their  land.  At  any  rate,  in  the  two  diversions  of  the  stream 
made  by  private  landowners  the  channel  was  so  made ;  and  as  to  those 
the  mandamus  could  not  be  supported,  and  being  bad  as  to  part  is  invalid 
altogether :  Reg.  v.  The  Tithe  Commissioners,  14  Q.  B.  459, 479  (E.  C. 
L.  R.  vol.  68). 

If  Stonehill  Brook  is  vested  in  the  Local  Board,  the  effect  would  be 
to  cast  the  expense  of  cleansing  it  in  the  proportion  of  three-fourths  on 
the  householders  and  one-fourth  only  on  the  owners  and  proprietors  of 
the  lands  and  grounds  divided  and  enclosed  under  The  Enclosure  Act, 
who  have  hitherto  been  liable  under  stat.  41  G.  3,  c.  109,  s.  10,  and  who 
are  almost  exclusively  benefited  by  it.  [He  referred  to  the  second  pro- 
viso in  the  rating  clause,  sect.  88  of  stat.  11  &  12  Vict.  c.  63,  slightly 
altered  by  stat.  21  &  22  Vict.  c.  98,  s.  55.] 

Keane,  in  reply. — By  sect.  58  of  stat.  11  &  12  Vict.  c.  68,  the  duty 
*A9Q1  cleansing  a  private  sewer  or  drain  '''which  has  become  a  nui- 
-'  sance,  if  the  persons  causing  the  nuisance  fail  to  comply  with  a 
notice  to  remove  it,  is  imposed  on  the  Local  Board,  and  the  mode  of 
raising  the  money  for  defraying  the  expenses  incurred  by  them  so  doing 
is  in  their  discretion.  The  second  proviso  in  sect.  88  shows  it  was  con- 
templated by  the  Legislature  that  agricultural  property  should  form  part 
of  a  district  under  a  Local  Board  of  Health. 

GocKBURN,  C.  J. — Our  judgment  must  be  for  the  defendants.  I  en- 
tertain serious  doubts  whether  The  Public  Health  Act,  1848,  11  k  12 
Vict.  c.  63,  s.  43,  which  vests  certain  sewers  in  the  Local  Board  to  be 
appointed  under  that  Act,  includes  sewers  which  are  private  property. 
It  is  very  unusual  for  the  Legislature  to  interfere  with  private  rights 
without  making  compensation  to  the  owners.  Whenever  they  do  so,  the 
powera  of  The  Lands  Glauses  Consolidation  Act,  1845,  8  &  9  Vict.  6. 
18,  with  reference  to  compensation,  are  usually  incorporated  in  the 
special  Act.  The  effect  of  this  mandamus  is  to  compel  the  Local  Board 
to  take  possession  of  a  sewer  or  watercourse,  and  treat  it  as  theirs,  with- 
out any  reference  to  the  rights  of  the  proprietors  of  the  land  through 
which  it  flows.  Suppose,  at  the  point  where  Stonehill  Brook  reaches 
West  Street,  the  proprietor  of  the  soil  over  which  it  passes  were  the 
proprietor  of  all  the  land  above  as  well  as  immediately  below  the  houses 
which  drain  into  it  in  West  Street ;  and  suppose  the  owners  of  those 
houses  had  acquired  no  right  by  way  of  easement  to  drain  int;o  it, 
and  he  signified  his  intention  to  stop  their  doing  so,  and  to  bring  aa 
action  if  tney  continued,  and  the  Local  Board  stepped  in  and  said  '^  The 
*d001  ^^^^^  ^^  ours."  This  reduces  the  case  to  an  absurdity,  *and 
J  shows  that  the  enactment  was  not  intended  to  interfere  with  rights 
of  a  private  nature.  At  all  events,  I  cannot  think  that  in  the  case  of  a 
natural  stream  such  as  this,  which  for  the  greater  part  of  its  course  flows 
through  and  drains  agricultural  lands,  simply  because  it  coitaes  within 
the  ambit  of  a  borough,  and  a  few  houses  drain  into  the  lower  end  of  it, 
the  whole  becomes  a  sewer,  and  as  such  vests  in  the  Local  Board  under 
Sect.  43.  I  should  pause  before  I  came  to  that  conclusion,  as  it  leads 
to  serious  consequences,  involving  an  invasion  of  private  rights* 

But  it  is  not  necessary  to  decide  that  point,  because  this  stream,  if 
within  sect.  43  of  stot.  11  &  12  Vict.  c.  63,  is  also  within  the  second 
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exception  of  sewers  "  made  and  used  for  the  purpose  of  draining,  pre^ 
serving,  or  improving  land,  under  any  local  or  private  Act  of  rarlia- 
ment."     The  case  finds  that  the  enclosure  Commissioners  set  out  this 
brook  as  a  '^  public  drain  or  watercourse" ;  but  the  only  way  in  which 
they  could  deal  with  a  natural  stream  would  be  by  making  it  available 
for  the  drainage  of  the  lands  enclosed.     And,  the  brook  having  been  so 
set  out,  the  case  also  finds  that  the  Commissioners  directed  that  all 
drains  set  out  should  be  scoured  and  kept  in  repair  at  the  expense  of  the 
proprietors  of  lands  and  grounds  divided  and  enclosed.     And  this  is  in 
pursuance  of  stat.  41  G.  8,  c.  109,  s.  10.  which  enacts  that  '^  the  same 
shall  be  made  and  at  all  times  for  ever  thereafter  be  supported  and  kept 
in  repair  by  and  at  the  expense  of  the  owners  and  proprietors  for  the 
time  being  of  the  lands  and  grounds  divided  and  enclosed."     But  then  it 
is  said  that,  according  to  the  finding  of  the  learned  arbitrator,  the  drain 
was  made  by  the  Commissioners,  for  he  states  that  they  cleared  out  the 
channel  '''and  in  various  places  somewhat  widened  and  deepened  rtqcii 
it ;  but  it  appears  from  the  rest  of  the  case  that  they  acted  under   ^ 
the  provisions  of  the  Qodmanchester  Act,  which  was  passed  after  stat. 
41  6.  8,  c.  109.     And,  sitting  as  a  juryman,  I  come  to  the  conclusion 
that  the  drain  was  made  by  the  Commissioners  on  behalf  of  the  land- 
owners, and  must  be  taken  to  have  been  made  at  the  expense  and  by  the 
assent  of  the  landowners.     It  has  been  decided  that,  if  Commissioners 
acting  under  stat.  41  6.  8,  c.  109,  make  private  roads,  they  cannot  levy 
a  rate  to  reimburse  themselves ;  The  Earl  of  Falmouth  v.  Kichardson,  8 
B.  &  C.  887  (E.  C.  L.  B.  vol.  10):  and  we  cannot  suppose  that  these 
Commissioners  did  that  which  was  against  law*     At  this  distance  of 
time  we  should  presume  that  all  things  were  rightly  done ;  and  there^ 
fore  the  clearing  out  of  the  channel  of  this  brook  by  the  Commissioner^ 
ought  not  to  be  taken  to  have  been  done  in  excess  of  their  powers,  nor 
without  the  assent  of  the  landowners.     If  so,  this  is  a  sewer  made  under 
the  Godmanchester  Act  for  agricultural  purposes,  and  is  within  the 
second  clause  of  the  exception  in  sect.  43  of  stat.  11  &  12  Vict.  c.  68. 
Cbompton,  J. — It  is  difficult  to  arrive  at  a  clear  understanding  of 
this  case,  but  I  have  come  to  the  same  conclusion  as  the  Lord  Chief 
Justice,  very  much  for  the  same  reasons.     We  are  to  say  a^  jurymen, 
how  the  verdict  on  the  first  and  second  issues  is  to  be  entered.    And  the 
question  is,  whether  this  watercourse  has  become  vested  in  the  Local 
£oard  under  sect.  48  of  stat.  11  &  12  Vict.  c.  63,  so  as  to  impose  upon 
them  the  duty  of  repairing  and  cleansing  it.    I  have  great  doubt  whether 
that  section  nas  any  application  to  private  streams,  though  we  need  not 
decide  that  point.     And  ^certainly  it  does  not  enact  that  every  r^tOAo 
stream  flowing  through,  and  for  the  greater  part  of  its  course  ■- 
naturally  draining,  agricultural  land,  becomes  a  sewer  and  vests  in  the 
Local  Board  because  it  receives  the  drainage  of  a  few  houses  just  before 
it  enters  a  river.     In  reading  the  words  in  sect.  68,  *^  sewers,  whether 
existing  at  the  time  when  this  Act  is  applied  or  made  at  any  time  there- 
after," '^sewers  made*'  and  ^'sewers  made  and  used,"  I  think  the  Legis- 
lature did  not  intend   anything  so  monstrous  as  to  take  all  natural 
streams  out  of  individuals  and  vest  them  in  the  Local  Board.     Nor  do 
I  think  it  was  intended  to  vest  in  this  Local  Board  that  portion  of 
Stonehill  Brook  which  is  within  the  ambit  of  the  borough  of  Godman- 
chester.   It  never  has  been  made  a  sewer  unless  it  was  made  so  by  the 
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Commissioners  acting  under  the  enclosure  Act;  and  manifestly  t)i« 
upper  part  of  the  brook  would  not  be  public  to  all  persons.  I  doubt 
whether  the  widening  and  deepening  it,  or  altering  the  sides  of  the 
banks,  was  a  making  of  it.  Bnt  if  it  were  a  sewer  made  by  the  Com- 
inissioners,  it  was  made  by  them  under  the  local  Act ;  in  one  part  of  the 
case  it  is  said  that  the  Commissioners  set  it  out.  As  a  juryman  I  should 
find  that  means  that  it  was  made  by  their  authority ;  but  if  they  did  it 
themselves,  a  jury  would  say  that  it  was  done  with  the  sanction  of  the 
landowners.  If  therefore  it  comes  within  the  43d  section  as  a  sewer,  it 
also  comes  within  one  of  the  exceptions,  either  as  made  by  persons  fov 
their  own  profit,  or  as  made  and  used  for  the  purpose  of  draining  07 
improving  land  under  a  local  Act. 

Shee,  J. — This  stream  was  not,  fpr  its  whole  length  at  any  rate,  a 
4cgQon  sewer  within  the  meaning  of  sect.  43  of  *stat.  11  k  12  Yictb 
-^  c.  63 ;  and,  if  it  were,  I  should  be  clearly  of  opinion  that  it  was 
within  one  of  the  exceptions  in  that  section. 

Judgment  for  the  defendants.(a) 

(a)  Brror  hM  been  bronglit  upon  thii  Jadgment. 


ALLDAT  V.  The  GREAT  WESTERN  Railway  Company.    Nov.  2. 

Bailway  Company.— Railway  and  Canal  Traffic  Ad,  1854, 17  4k  18  VicL  c  31,  «.  7. 

— Unreasonable  condition, — Vday. — Oter<arriage* 


1.  A  rftilwftj  Compftny  issnod  %  eonsigomeiit  note  for  the  earriage  of  cattle  from  0.  to  B.p 
of  the  coodiiioDS  of  which  wae,  "  the  Company  are  not  to  be  amenable  for  any  oonieqaoace* 
•rUing  from  detention  or  delay  in  or  in  relation  to  the  eonveying  or  delivery  of  the  taid  animate 
however  caused :"  held  an  unreasonable  condition  within  the  first  proviso  in  sect  7  of  The  Rail- 
way and  Canal  Traffic  Act,  1854, 17  k  18  Vict  c.  31.  1  C.  P.  Rep.  07. 

S.  Semble,  a  condition  that  a  railway  Company  shall  not  be  amenable  for  any  damage  aruiaK 
from  over-carriage,  however  caused,  ia  also  unreasonable. 

This  was  an  action  against  the  defendants  as  common  carriers  for  not 
delivering  within  a  reasonable  time  certain  beasts  which  had  been  bailed 
to  them.     There  was  a  second  count  for  conversion. 

Pleas.  First.  Not  guilty.  Second.  To  the  first  count,  denial  of  the 
|)ailment. 

On  the  trial,  before  Keatins,  J.,  at  the  Warwick  Summer  Assizes  for 
1864,  it  appeared  that,  on  the  13th  November,  1861,  the  plaintifls 
delivered  some  beasts  to  the  defendants  at  their  station  at  Oxford,  to  be 
carried  to  the  Bordesley  Station,  Birmingham,  for  the  market  there, 
tinder  the  following  consignment  note,  signed  by  the  plaintiff. 

^^  Consignment  note  signed  by  sender. 

^^  Cattle,  Sheep,  Pigs,  (reduced  rates). 
<^  To  the  Great  Western  Railway,  Oxford  Station. 

"  November  13,  1861. 
*9041       ^^  Received  from  Allday  of         ■  the  undermentioned  ^animals 
-'  on  the  conditions  stated  below,  and  at  special  reduced  charge 
below  the  rates  authorised  by  law. 

*^  To  be  sent  to  Bordesley  Station. 
>    ^'  Special  conditions. 
V    '^  The  loading  and  unloading  is  to  be  performed  by  the  sender,  and 
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any  assistance  voluntarilj  given  by  tbe  Company's  servants  to  be  at  the 
risk  of  the  owner.  The  Company  are  not  to  be  subject  to  any  risk  in 
receiving,  loading,  forwarding  on  transit,  and  unloading,  nor  to  be 
amenable  for  any  damage  actual  or  consequential  arising  from  suffoca- 
tion, from  being  trampled  on,  bruised  or  otherwise  injured,  from  fire  or 
any  other  cause  whatsoever,  nor  for  any  consequences  arising  from  over- 
carriage,  detention  or  delay  in  or  in  relation  to  the  conveying  or  deliv- 
ery of  the  said  animals  however  caused. 

*^  The  Company  is  not  bound  to  send  the  animals  by  any  particular 
train,  or  to  carry  or  deliver  them  within  any  certain  or  definite  time,  or 
in  time  for  any  particular  market.  If  on  the  arrival  of  cattle  and  other 
animals  at  their  destination  no  one  shall  be  ready  to  receive  the  same 
on  behalf  of  the  consignee,  the  Company  will,  at  the  discretion  of  the 
superintendent  of  any  station,  send  such  animals  into  yards  or  other 
convenient  places  at  the  expense  and  risk  of  the  sender  or  consignee^ 
and  if  not  claimed  within  seven  days  the  same  will  be  sold  to  defray 
expenses  and  pay  charges.  In  order  to  guard  against  disappointment 
the  public  are  recommended  to  'give  two  clear  days'  notice  of  their 
intention  to  send  cattle  from  any  station,  so  that  the  Company  may  if 
possible  provide  trucks.  And,  to  afford  time  for  receiving  and  loading 
such  cattle  and  stock,  they  should  be  at  the  station  not  less  than  two 
hours  before  the  departure  of  the  train  by  which  they  are  intended  to 
be  conveyed. 


*  Truck. 


Name. 

Address. 

Tfcking 
column. 

Number. 

IHiecrlptlott. 

Mark. 

Paid  on 

Paid 

All 

Bor 

Bh 

d.7 

desley 
or 

■ 

13 

Beaiti. 

■ 

Pay 

Riohard 

1  ir  1 

3 

2    2    0 

Allday, 
Sender. 

Remark!. 


B.  B. 


Charges  paid  by 


Checked  by 


Outwards  Entered 


^^  Free  passes  for  drovers  to  take  charge  of  cattle  and  other  animals 
will  be  allowed  according  to  the  Company's  regulations. 

*'  N.  B.  The  conditions  cannot  be  altered  or  dispensed  with  by  any 
person  whomsoever,  and  are  applicable  to  the  whole  distance  carried 
over  the  Great  Western,  the  Bristol  and  Exeter,  the  South  Devon  and 
the  South  Wales  Railways,  and  any  other  railway  in  connection  there- 
with or  either  of  them." 

Instead  of  delivering  the  cattle  at  the  Bordesley  Station,  the  train  by 
which  the  defendants  sent  them  did  not  stop  there,  but  took  them  to  the 
Hockley  Station,  Birmingham,  which  is  farther  on,  in  consequence  of 
which  delay  the  plaintiff,  who  ultimately  found  them  there,  did  not 
receive  them  until  it  was  too  late  to  bring  them  to  the  market  at  Bir- 
mingham, and  the  cattle  were  injured  by  having  been  kept  for  several 
hours  in  the  trucks  without  food  or  water. 

It  was  objected  by  the  defendants'  counsel  that  they  were  protected 
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by  the  condition  in  the  consignment  note,  but  the  learned  Jadge,  hold* 
ing  it  an  unreasonable  one,  directed  a  verdict  for  the  plaintiff,  with  leave 
to  the  defendants  to  move  to  enter  a  verdict.  The  damages  were  taken 
by  consent  at  15L 

*Q061  *^i^ld  moved  accordingly. — The  defendants  are  protected  by 
•J  their  contract  from  the  consequences  of  any  injury  that  may 
have  occurred  to  these  cattle.  ^^  The  Railway  and  Canal  Traffic  Act| 
1864,"  17  &  18  Vict.  c.  81,  s.  7,  enacts,  "Every  such  Company  as  afore- 
said shall  be  liable  for  the  loss  of  or  for  any  injury  done  to  any  horses, 
cattle,  or  other  animals,  or  to  any  articles,  goods,  or  things,  in  the 
receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the  neglect 
or  default  of  such  Company  or  its  servants,  notwithstanding  any  notice, 
condition,  or  declaration  made  and  given  by  such  Company  contrary 
thereto,  or  in  anywise  limiting  such  liability ;  every  such  notice,  con- 
dition, or  declaration  being  hereby  declared  to  be  null  and  void :  Pro- 
vided always,  that  nothing  herein  contained  shall  be  construed  to 
prevent  the  said  Companies  from  making  such  conditions  with  respect 
to  the  receiving,  forwarding,  and  delivering  of  any  of  the  said  animals, 
articles,  goods,  or  things,  as  shall  be  adjudged  by  the  Court  or  Judge 
before  whom  any  question  relating  thereto  shall  be  tried  to  be  just  and 
reasonable :  &c."  The  section  then  provides,  that  the  Company  are 
not  to  be  liable  beyond  a  limited  amount,  in  the  event  of  loss  of  or 
injury  to  animals,  unless  the  value  be  declared  at  the  time  of  the 
delivery  to  the  Company  and  extra  payment  made,  the  proof  of  the 
value  to  be  on  the  person  claiming  compensation ;  and  no  special  con- 
tract respecting  the  receiving,  forwarding,  or  delivering  of  any  animals, 
articles,  goods,  or  things  as  aforesaid  shall  be  binding  unless  signed  by 
the  person  delivering  such  animals,  &c.  Here  was  no  injury  from  delay, 
as  the  plaintiff  received  the  cattle  after  they  arrived.  The  statute  pro- 
vides for  injury  done  to  the  animals  by  the  default  of  the  Company,  who 

^9071  ^^  ^^  ^^^^  ^"'^  carried  them  a  little  *too  far.  [Crompton,  J. 
-'  — Then  how  much  farther  than  their  destination  may  a  Com- 
pany carry  cattle  or  goods  with  impunity  ?  In  the  present  case  could 
thev  have  carried  the  cattle  to  Newcastle  or  Edinburgh  ?]  That  would 
nor  be  reasonable.  [He  cited  Peek  v.  The  North  Staffordshire  Railway 
Company,  10  H.  L.  C.  478.]  [Cockburn,  C.  J. — Here  the  mischief 
is  the  immediate  consequence  of  the  neglect  of  the  defendants.  Sup- 
pose they  left  some  perishable  commodity  exposed  to  the  rain  on  a  wet 
night,  that  would  be  an  injury  to  the  thing,  and  occasioned  by  the  fault 
of  the  Company.  Crompton,  J. — Suppose  fruit  sent  to  the  North  is 
spoiled  before  it  comes  there.  Cockburn,  C.  J.— The  construction  of 
the  defendants  would  indeed  cripple  the  statute.] 

Cockburn,  C.  J. — There  ought  to  be  no  rule  here.  If  the  question 
had  rested  on  the  point  as  to  how  far  the  statute  applies  in  case  of  loss 
in  consequence  of  over-carriage,  I  should  have  been  strongly  disposed  to 
erant  a  rule.  But  it  is  not  necessary  to  go  into  that  question,  for  the 
defendants'  counsel  admits  there  was  evidence  of  injury  to  the  cattle 
from  delay.  He  relies,  however,  on  the  special  contract,  signed  no  doubt 
by  the  plaintiff,  and  then  the  question  arises,  is  that  contract  reason- 
able ?  Certainly  not :  for  it  is  not  merely  that  the  Company  will  not  be 
responsible  for  delay,  not  only  from  over-carriage  generally,  and  not 
limited  to  accidental  circumstances  independent  of  delay  caused  by  the 
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Company,  but  they  claim  absolute  immunity  from  all  injury  arising  from 
delay  caused  by  their  own  negligence.  This  I  take  to  be  an  unreason* 
able  condition,  unless  something  appears  which  might  make  it  inequita** 
ble  in  the  sender  to  seek  to  exact  from  them  the  full  extent  of  the 
ordinary  ^carrier's  liability.  Suppose  a  Company  say,  ^'  We  are  rn^qfiQ 
entitled  to  charge  a  certain  rate  of  carriage :"  if  so,  of  course  '- 
they  are  liable  to  the  liability  of  common  carriers.  But  then  this  Com- 
pany say,  '^  We  make  this  special  contract,  we  will  carry  these  animals 
for  a  lower  price  if  you  will  release  us  from  the  liability  attached  to 
carriers,  and  will  take  your  chance  of  the  goods  arriving  at  their  desti* 
nation."  If  a  man  enters  into  such  a  contract  as  that,  it  is  unreasonable 
to  say  he  is  not  bound  by  it.  But  although  the  expression  **  reduced 
charge"  occurs  in  this  contract,  it  does  not  appear  to  have  been  used 
with  reference  to  a  greater  rate  by  which  the  sender  might  have  gained 
additional  security.  The  condition  is,  on  the  face  of  it,  therefore,  un-» 
reasonable,  and  the  learned  Judge  at  the  trial  was  right  in  so  holding. 

Gromptok,  J. — I  am  of  the  same  opinion.  It  is  the  most  unreason- 
able thing  ever  heard  of  for  a  Company  to  say  to  a  party,  '^  Although 
Jon  agree  with  us  to  take  your  cattle  to  A.  B.,  we  will  send  them  two 
nndred  miles  farther."  To  sustain  his  argument,  Mr.  Field  must  go 
the  length  of  contending  that  the  Company  have  a  right  to  say  this. 
Then  it  is  argued  here  was  no  loss  or  injury  done  to  the  cattle.  But  I 
am  clearly  of  opinion  here  was  an  injury  done  to  them  directly  and 
proximately  from  the  act  of  the  Company. 

Mellor  and  Shee,  JJ.,  concurred.  Rule  refused. 


♦The  QUEEN  v.  PURDET.    Nov.  12.  [*909 

Quarter  Sessions, — Appeal, — Costs, — Convicting  Justices. — 5  0,4,  c.  83.— 12  <i&  13 

Vid,  c,  45. 

• 

A  persoD  convioted  as  a  rogue  and  Tagabond  under  stat  6  G.  4,  o.  83,  8, 1,  appealed  to  tha 
Quarter  Sessions  under  seet  14  of  the  Act,  baring  given  notice  of  appeal  to  tbe  oonyiot- 
ing  Justices  as  required  by  that  section.  No  one  appearing  to  support  the  conviction,  it  waa 
quashed.  Held,  that  tbe  Quarter  Sessions  were  authorised  by  stat.  12  S  13  Vict.  o.  46,  s.  6, 
to  award  costs  against  the  person  who  prosecuted  the  appellant^  and  could  not  award  them 
against  the  convicting  justices. 

William  Ashley  having  heen  convicted  before  certain  justices  of  the 
peace,  as  a  rogue  and  vagabond,  under  stat.  5  G.  4,  c.  83,  s.  4,  for  hav- 
ing been  found  upon  a  certain  enclosed  yard  in  the  occupation  of  James 
Purdey  for  an  unlawful  purpose,  gave  the  convicting  justices  notice  of 
appeal  to  the  Quarter  Sessions  of  Yarmouth,  under  sect.  14,  which  en- 
acts *^  Any  person  aggrieved  by  any  act  or  determination  of  any  justice 
or  justices  of  the  peace  out  of  Sessions,  in  or  concerning  the  executiou 
of  this  Act,  may  appeal  to  the  next  General  or  Quarter  Sessions  for  the 
county,  riding,  division  or  place  in  and  for  which  such  justice  or  justices 
shall  nave  so  acted,  giving  to  the  justice  or  justices  of  the  peace,  whose 
act  or  determination  shall  be  appealed  against,  notice  in  writing  of  such 
appeal,  and  of  the  ground  thereof,  within  seven  days  after  such  act  or 
determination,  and  before  the  next  General  or  Quarter  Sessions,  and  en- 
tering within  such  seven  days  into  a  recognisance,  with  sufficient  surety^ 
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before  a  justice  of  the  peace  for  the  county  or  place  in  which  sach  per- 
Bon  shall  have  been  convicted  personally  to  appear  and  prosecute  such 
appeal ;  and  upon  such  notice  being  given,  and  such  recognisance  being 
*9101  ^^^^^^^  i°^9  ^^^^  justice  is  nereby  empowered  to  ^discharge  such 
-'  person  out  of  custody ;  and  the  Oourt  at  such  General  or  Quarter 
Sessions  shall  hear  and  determine  the  matter  of  such  appeal,  and  shall 
make  such  order  therein  as  shall  to  the  said  Court  seem  meet,  and  ia 
case  of  the  dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction, 
shall  issue  the  necessary  process  for  the  apprehension  and  punishment  of 
the  offender,  according  to  the  conviction/' 

No  one  appearing  to  support  the  conviction  the  Quarter  Sessions  quashed 
it,  with  costs  to  be  paid  by  James  Purdey  to  the  appellant  under  stat. 
12  k  18  Vict.  c.  45,  s.  5,  which  enacts,  '^  Upon  any  appeal  to  any  Court 
of  General  or  Quarter  Sessions  of  the  peace  the  Court  before  whom  the 
same  shall  be  brought  may,  if  it  think  fit,  order  and  direct  the  party  or 
parties  against  whom  the  same  shall  be  decided  to  pay  to  the  other  party 
or  parties  such  costs  and  charges  as  may  to  such  Court  appear  just  and 
reasonable." 

Keane^  in  Easter  Term,  18^,  obtained  a  rule  to  quash  the  order  of 
Quarter  Sessions  on  the  ground  that  that  Court  had  no  jurisdiction  to 
award  costs  against  the  prosecutor,  but  should  have  awarded  them  against 
the  convicting  justices. 

Bulwer  showed  cause. — ^The  decision'  of  Hill,  J.,  in  Reg.  v.  Smithy 
29  L.  J.  M.  G.  217,  is  expressly  in  point  against  the  present  application, 
and  is  based  on  a  previous  decision,  also  in  this  Court,  of  Rex  v.  The 
Justices  of  Hants,  1  B.  &;  Ad.  654  (E.  C.  L.  R.  vol.  20).  [Cockburk, 
C.  J. — The  decision  of  the  justices  is  appealed  against,  not  the  justices 
themselves.  Crompton,  J. — It  would  be  curious  if  the  Judges  of  every 
t9ll1  ^^^^^  whose  ""decision  is  appealed  against  should  be  looked  on 
-'  as  parties  to  the  appeal.] 

Keane^  in  support  of  the  rule. — The  respondent  was  no  party  to  the 
appeal,  unless  for  the  purpose  of  costs,  but  the  order  is  not  divisible,  and 
must  be  affirmed  or  disallowed  in  toto.  Here  the  justices  are  the  real 
parties  to  the  appeal,  and  as  such  are  entitled  to  be  heard  on  it.  [He 
mentioned  that  in  Middlesex  there  is  a  fund  set  apart  for  the  payment 
of  costs  awarded  against  justices  on  appeals.]  Sects.  1  and  2  of  stat.  12 
&  18  Vict.  c.  45,  only  apply  to  notices  of  appeal^  not  to  summary  con- 
victions. [Crompton,  J. — There  is  this  difficulty  in  your  way.  Purdey 
was  the  person  who  laid  the  complaint,  and  therefore  the  real  prosecutor. 
Sect.  18  of  stat.  11  &  12  Vict.  c.  48,  enacts  that  in  all  cases  where 
there  is  a  summary  conviction  the  justices  of  the  peace  may  in  their  dis- 
cretion inflict  the  costs  of  the  complainant  on  the  party  charged,  and  in 
case  they  dismiss  the  information  or  complaint  they  may  award  costs  to 
the  defendant  to  be  paid  by  the  prosecutor  or  complainant.  Stat.  12 
&  13  Yict.  e.  45,  s.  5,  gives  the  same  power  to  the  Quarter  Sessions  as 
to  the  costs  of  an  appeal.]  Sects.  5  &  6  show  that  costs  are  only  given 
to  the  person  entitled  to  receive  notice  of  appeal.  [He  also  referred 
to  sect.  7.]  [CoGKBURN,  C.  J. — The  former  statute  is  expressly  referred 
to  in  sect.  5  of  stat.  12  &;  18  Vict.  c.  45.]  Rex  v.  The  Justices  of 
Hants,  1  B.  &  Ad.  654  (£.  C.  L.  R.  vol.  20),  was  a  conviction  under 
The  General  Turnpike  Act,  8  G.  4,  c.  126,  s.  55,  for  taking  too  large  a 
toll ;  there  the  informer  was  the  person  appealed  against,  and  by  that 
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Statute,  8.  141,  the  ^informer  waa  entitled  to  half  the  penalty.  r^rQ-io 
In  Reg.  V.  Smith,  29  L.  J.  M.  C.  2179  also,  the  informer  had  an  '- 
interest  in  the  result. 

GocKBURN,  G.  J. — This  rule  must  he  discharged.  I  take  the  ordinary 
course  of  practice  at  Quarter  Sessions  to  be  that  an  appeal  against  a 
conviction  throws  on  the  prosecution  the  necessity  of  making  out  the 
case,  and  if  no  one  appears  to  discharge  the  office  of  respondent,  it  ia 
the  duty  of  the  Court  to  give  effect  to  the  appeal,  on  a. presumption  that 
the  non-appearance  of  the  respondent  to  support  the  case  shows  that  he 
was  not  prepared  to  maintain  the  conviction.  There  is  nothing  on  the 
evidence  before  us  to  show  that  this  case  was  not  heard  in  a  perfectly 
regular  way.  It  was  called  on  in  its  order ;  no  one  appeared  to  support 
the  conviction,  and  judgment  was  given  for  the  appellant.  Then  an 
order  is  made  whereby  the  prosecutor  is  called  on  to  pay  the  costs : 
that  is  objected  to  on  the  ground  that  stat.  5  G.  4,  c.  88,  s.  14,  which 
gives  a  right  of  appeal  in  cases  like  the  present,  requires  that  the  notice 
of  appeal  shall  be  given  to  the  convicting  justices;  it  is  contended  that 
under  this  enactment  the  justices,  and  not  the  prosecutor,  are  parties  to 
the  appeal.  That  is  a  question  of  considerable  importance,  inasmuch  as 
the  power  to  give  costs  which  the  Gourt  of  Quarter  Sessions  possessed 
on  appeal  is  derived  from  stat.  12  k  13  Vict.  c.  45,  s.  6,  which  empowers 
that  Court  to  award  costs  against  the  party,  against  whom  the  appeal 
shall  be  decided.  If  therefore  the  justices  are  the  informants,  and  the 
prosecutor  is  not  the  party  against  whom  the  appeal  is  decided,  but  the 
justices  are  the  real  parties,  Mr.  Keanea  argument  prevails. 
'  *I  think,  both  on  what  I  consider  the  true  construction  of  stat.  r^iqiow 
12  &  18  Vict.  c.  45,  s.  5,  and  also  on  authority,  that,  although  ^ 
by  The  Vagrant  Act,  5  G.  4,  c.  83,  notice  of  appeal  is  directed  to  be> 
given  to  the  convicting  justices,  without  any  provision  that  it  shall  also 
be  given  to  the  prosecutor,  the  justices  are  not  parties  to  the  appeal,  but 
the  appellant  on  the  one  hand  and  the  prosecutor  on  the  other  are  the 
real  parties. 

This  statute,  as  was  pointed  out  by  my  brother  Crompton  during  the 
argument,  follows  on  a  previous  statute,  11  k  12  Vict.  c.  43,  relating  to 
summary  convictions.  In  sect.  18  of  that  statute  a  power  is  given  on 
informations  of  this  nature  to  the  justices  to  give  costs  either  against 
the  party  informing  or  the  party  informed  against.  By  the  present 
statute,  12  &  13  Vict.  c.  45,  s.  5,  a  power  to  give  costs  is  vested  in  the 
Quarter  Sessions  on  appeal.  It  certainly  would  be  a  strange  thing  if 
the  justice  below,  before  whom  the  case  was  originally  decided,  should 
have  power  to  give  costs  between  the  parties,  and  then  upon  a  decision 
on  appeal  against  his  decision  (possibly  awarding  costs  in  favour  of  the 
party  appealed  against),  the  Quarter  Sessions,  who  are  the  superior 
judges  of  the  cause,  should  not  have  a  similar  power  to  that  possessed 
by  a  justice  sitting  alone.  I  should  therefore  endeavour  to  give  such  a 
construction  to  the  section  before  us  as  will  bring  the  two  statutes  into 
harmony. 

Besides,  we  have  very  high  authority.  The  first  is  in  this  Gourt, 
Rex  V.  The  Justices  of  Hants,  1  B.  &;  Ad.  654  (E.  G.  L.  R.  20),  although 
not  on  quite  the  same  state  of  facts.  That  was  an  information  before 
justices  of  the  peace  against  whose  decision  an  appeal  lay  to  the  Quarter 
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*dl41  ^^^s^^^^*  ^^^  ^statute  there  contained  a  provision,  similar  to 
-J  that  here,  that  notice  of  appeal  should  be  given  to  the  justices, 
without  any  provision  that  it  should  be  given  to  the  opposite  party ;  bat 
power  was  given  to  the  Quarter  Sessions  on  appeal,  as  here,  to  give 
costs  to  the  successful  party  appealing  or  appealed  against.  Now, 
although  it  is  true  that  there  the  informer  had  a  pecuniary  interest  in 
the  result,  the  decision  of  this  Court  did  not  turn  on  that,  but  went  to 
the  question  before  us,  viz.,  whether  the  justices  or  the  person  who  laid 
the  information  were  to  be  considered  respondents  on  the  appeal.  And 
it  was  determined  in  a  considered  judgment,  without  any  reference  to 
the  circumstances  of  the  informer  having  a  pecuniary  interest  in  the 
result,  that  they  were  not.  Lord  Tenterden  says,  p.  659,  ^'  It  would  be 
a  great  anomaly  to  cause  a  justice,  who  acts  bon&  fide  in  the  discharge 
of  his  judicial  duty,  to  pay  costs.  The  question  is,  what  is  the  meaning 
of  the  words,  '  the  party  appealed  against '  ?  The  party  appealing  here 
is  manifestly  the  party  convicted ;  and  if  that  be  so,  the  informer  is  the 
only  person  who  can  satisfy  the  words  ^ party  appealed  against,'  "  Such 
is  the  deliberate  decision  of  Lord  Tenterden.  But  then  the  question 
arose  oh  this  very  statute  before  Hill,  J.,  in  Reg.  v.  Smith,  29  L.  J.  M 
C.  217 ;  who,  considering  the  matter,  came  to  the  conclusion  that  tht 
true  construction  of  this  5th  section  of  stat.  12  &  13  Vict.  c.  45,  and  iti 
application  to  The  Vagrant  Act,  5  G.  4,  c.  88,  s.  14,  fall  under  th« 
same  interpretation  as  that  adopted  by  Lord  Tenterden  in  this  Cour^ 
under  The  Turnpike  Act,  8  G.  4,  c.  126.  No  judge  ever  sat  in  West 
minster  Hall  for  whom  I  and  the  whole  profession  entertain  a  mor^ 
^91^)1  P^^^^^°^  regard  than  Mr.  Justice  Hill.  *A11  this  is  grea* 
-■  authority  to  support  the  view  which  the  Court  is  inclined  to 
come  to  independently  of  those  decisions. 

My  brother  Crompton,  before  he  left  the  Court,(a)  desired  me  to  say 
he  concurs  in  the  judgment  just  given. 

Mbllor,  J.,  concurred.  Rule  discharged. 

(a)  Crompton,  J.,  left  the  Court  before  the  close  of  the  argnment. 


Ex  parte  DE  FIVAS.    Nov.  4. 
[Reported,  4  B.  &  S.  992  (E.  C.  L.  R.  vol- 116.] 


KEYES  V.  ELKINS.    Nov.  18. 
[Reported,  ante,  p.  240.] 


BND  OF  MICHABLMA8  TERM. 


MICHAELMAS  VACATION,  28  VICT.  1864.. 


THOMAS9  Appellant,  JONES,  Respondent.    Nov.  29. 

Salmon  FUhery  Ad,  1861,  24  <f  25  Viet.  c.  109,  u.  4,  11.^'^  Fixed  engine." 

Tb«  Salmon  Fitbery  Act,  1861,  24  A  25  Viet  e.  109, 1. 11,  enaeU,  «No  Used  eoglDe  of  nf 
defcription  tball  b«  placed  or  mod  for  catchiDg  salmon  in  any  inland  or  tidal  wators;*'  '<and 
for  the  pnrposes  of  thli  lection  a  net  that  is  secured  by  anchors,  or  otherwise  temporarily  flzed 
to  the  soil,  shall  be  deemed  to  be  a  fixed  engine."  Three  nets,  six  yards  in  length  and  one 
yard  sixteen  inches  in  depth,  were  set  tweWe  yards  apart,  and  extended  to  near  the  middle 
of  a  rirer;  they  were  fixed  at  one  end  to  a  large  stone  on  the  bank,  and  at  the  other  end  of  the 
net  were  kept  np  by  corks  with  lead  to  keep  them  down ;  the  net  gare  way  as  soon  as  a  sal- 
mon tovched  it|  and  the  fish,  being  entangled  in  it|  died :— Held,  not  a  fixed  engine  within  that 
aaetlon. 

Case  stated  under  stat.  20  and  21  Vict.  c.  48. 

At  a  Petty  Sessions  holden  at  Cardigan,  on  the  26tli  Jaly,  1864,  an 
information  preferred  by  the  respondent  against  the  appellant  under 
sect.  11  of  The  Salmon  Fisheiy  Act,  1861,  24  &  25  Vict.  c.  109, 
charging  that  the  appellant  nsea  certain  fixed  engines,  to  wit,  certain 
nets  temporarily  fixed  to  the  soil,  for  the  purpose  of  catching  salmon  in 
a  part  of  the  tidal  waters  of  the  river  Tivy  fsuch  part  comprising  about 
threo  miles  of  the  river,  the  town  of  Caraigan  and  its  bridge  beine 
situate  at  the  end  next  the  sea  of  such  part,  the  village  of  Llechryd  and 
its  bridge  being  situate  at  the  other  end,  and  the  town  of  Kilgerran 
being  situate  on  the  south  bank  of  the  river  between  those  two  places, 
the  river  Tivy  forming  the  boundary  between  the  counties  of  Cardigan 
and  Pembroke),  was  heard. 

The  defendant  was  seen  setting  three  nets  on  the  ^Cardigan-  r«Q-ii^ 
shire  side  of  the  Tivy  for  catching  salmon.  The  nets  were  six  ^ 
yards  in  length,  and  one  yard  sixteen  inches  in  depth :  they  were  about 
twelve  yards  apart,  and  extended  to  near  the  middle  of  the  river,  and 
were  fixed  to  a  large  stone  at  one  end  on  the  bank,  and  at  the  other  end' 
of  the  net  they  were  kept  up  by  corks,  with  lead  to  keep  them  down  in 
the  river.  The  river  was  three  or  four  feet  deep.  It  did  not  appcar- 
whether  the  nets  reached  the  bottom.  When  a  salmon  touched  the  net 
it  gave  way  and  gathered  together,  and  the  salmon  got  entangled,  was 
rolled  up  like  a  rabbit  in  a  net,  and  died.  The  nets  were  always  placed 
in  quiet  water,  and  not  in  a  current.  It  did  not  appear  whether  such 
a  net  would  catch  salmon  without  a  stone ;  but  it  required  a  weight  to 
hold  the  net  and  keep  it  extended. 

It  was  contended,  on  the  part  of  the  appellant,  that  the  nets  were  not 
fixed  engines  as  contemplsted  by  the  11th  section  of  The  Salmon  Fish- 
ery  Act,  1861,  and  that,  if  they  were  so,  the  use  of  them  by  the  appel- 
lant was  a  mode  of  fishing  lawfully  exercised  by  him  at  the  time  of  the 
passing  of  the  Act  by  virtue  of  immemorial  usage,  of  which  some  evi- 
dence was  given ;  and  therefore  not  affected  by  that  section. 

The  justices  being  of  opinion  that  the  nets  in  question  were  fixed  en- 
gines within  the  meaning  of  sect.  11,  and  that  the  evidence  given  on  the 
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part  of  the  appellant  bad  not  established  that  the  nets  were  lawfully 
used  by  him  by  virtue  of  immemorial  usage,  convicted  the  appellant. 

The  Salmon  Fishery  Act,  1861,  24  k  25  Vict.  c.  109,  sect.  11,  en- 
acts :  '^  No  fixed  engine  of  any  description  shall  be  placed  or  used  for 
catching  salmon  in  any  inland  or  tidal  waters ;  .  .  •  •  and  for  the  pur- 
poses of  this  section  a  net  that  is  secured  by  anchors,  or  otherwise  tern- 

X'QIHl  P^^^^'^7  fixod  to  ^^0  so>^  B^^ll  ^^  deemed  to  be  a  '''fixed  engine, 
J  but  this  section  shall  not  affect  any  ancient  right  or  mode  of 
fishing  as  lawfully  exercised  at  the  time  of  the  passing  of  this  Act  by 
any  person  by  virtue  of  any  grant  or  charter  or  immemorial  usage." 

iBy  sect.  4  (Interpretation  Clause),  *^*  Fixed  engine'  shall  Include 
stake  nets,  bag  nets,  putts,  putchers,  and  all  fixed  implements  or  engines 
for  catching  or  facilitating  the  catching  of  fish." 

Keane  {J.  W.  Bowen  with  him)  appeared  for  the  appellant ;  but  the 
Court  called  upon 

CHffard  for  the  respondent. — The  object  of  sect.  11  of  stat.  24  &  25 
Vict.  c.  109,  was  to  prevent  the  use  of  engines  which  remain  fixed  to  the 
soil,  even  though  temporarily.  These  nets  are  fastened  to  a  stone  on  the 
bank  of  the  river,  and  remain  fixed  by  night  and  by  day  without  any 

Eerson  being  present  to  work  them.  A  net  secured  by  anchors  is  pro- 
ibited,  and  the  stone  to  which  these  nets  are  fastened  acts  as  an  anchor. 
[Crompton,  J. — Each  net  is  intended  to  give  way  as  soon  as  one  salmon 
strikes  it,  and  then  it  offers  no  further  interruption  to  the  passage  of 
other  fish ;  though  no  doubt  they  may  be  abused  so  as  to  bring  them  withia 
the  mischief  contemplated  by  sect.  11.  The  stone  at  the  end  of  the  net 
is  nothing  like  an  anchor.  Mellor,  J. — On  the  facts  stated,  I  cannot 
see  how  this  net  is  fixed  to  the  soil.]  Stat.  2  H.  6,  c.  15,  which  is  the 
earliest  statute  in  pari  materia,  points  to  the  distinction  between  a  net 
which,  by  being  fixed,  catches  fish  without  human  agency,  and  other 
modes  of  fishing  in  which  human  labour  is  immediately  employed :  it  or- 
dains, ''  that  the  standing  of  nets  and  engines  called  trinks,  and  all  other 

*Q1Q1  ^®^^'  ^^^^^  ^^  ^^^  ^^^®  wont  to  be  fastened  and  hanged  '^con- 
•J  tinually  day  and  night,  by  a  certain  time  in  the  year,  to  great 
posts,  boats,  and  anchors,  overthwart  the  river  of  Thames,  and  other 
rivers  of  the  realm,  which  standing  is  a  cause  of  as  great  and  more  de- 
struction of  the  brood  and  fry  of  fish,  and  disturbance  of  the  common 
passage  of  vessels,  as  be  the  wears,  kydels,  or  any  other  engines  be 
wholly  defended  for  ever."  If  this  practice  is  legal,  the  whole  of  an 
estuary  might  have  nets  fastened  as  these  are,  and  stretched  across  it  so 
as  to  block  it  up. 

Crompton,  J. — It  is  impossible  to  say  that  a  net  moored  at  one  end 
of  it  to  a  great  weight,  but  so  that  part  of  the  apparatus  gives  way 
when  a  fish  comes  to  it,  is  a  fixed  engine  within  stat.  24  &  25  Vict* 
c.  109,  s.  11.  The  weight  used  here  partly  for  the  purpose  of  keeping 
the  net  extended  is  like  the  leads  in  the  case  of  an  ordinary  net  worked 
by  hand ;  and  as  to  the  leads  of  these  nets,  is  not  even  found  that  they 
touch  the  ground.  Then,  if  one  of  them  is  not  a  fixed  engine,  three  of 
them  in  a  Tine  would  not  be  such.  This  is  not  like  a  weir  erected  per- 
manently across  a  river  which  prevents  the  fish  passing  up  it.  Indeed 
it  is  plain  that  more  mischief  might  be  done  in  scaring  or  capturing  fish 
by  nets  being  drawn  down  the  river  between  boats  in  rapid  succession, 
which  is  not  prohibited  by  the  Act,  than  by  these  nets,  each  of  which 
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only  avails  for  the  capture  of  a  single  fish  at  a  time.     This  is  a  mixed 
question  of  law  and  fact,  and  therefore  we  are  not  concluded  by  the  find- 
ing of  the  justices,  inasmuch  as  they  have  shown  us  evidence  from  which 
we  see  that  such  nets  as  these  are  not  fixed  engines. 
Mellor  and  Shee,  JJ.,  concurred.  Conviction  quashed. 


*DAWSON,  Appellant,  The  Surveyor  of  Highways  for  the  r*QOA 
Parish  of  WILLOUGHBY  WITH  SLOOTHBY,  Respond-  L  ^^" 
ents.    Dec.  13. 

Highway, — Repair. — Hamlet. — Lididmeni. 

Tbe  pwiih  of  A.  oontaini  Mrenl  bamletfl,  all  iDcladed  in  tha  poor^nte  for  tbe  pariib,  with 
ooe  Mt  of  oTeneen.  M.,  one  of  those  hamlets  adjoining  the  parish  of  B.^  had,  so  far  as  liring 
nemory  extends,  been  assessed  to  the  property  and  ineome  tax,  land  tax  and  assessed  taxes  as  part 
of  B.  The  oocnpiers  of  land  in  M.  hare  at  rarions  times  held  the  offices  of  guardian  of  the  poor^ 
orerseer,  ebnrchwarden  and  dike-reoTe  for  A.,  and  bad  never  held  similar  offices  in  B.  M.  had 
time  oat  of  mind  paid  poor-rates,  chnrcb -rates,  sewer-rates  and  tithes  to  A.  So  far  as  living 
memory  and  eridence  of  reputation  went,  tbe  occupiers  of  lands  in  M.  had  always  been  assessed 
and  had  contributed  to  the  highway-rates  of  B.,  and  the  highways  in  M.  had  always  been 
repaired  by  B.  untU  1841,  when,  by  private  arrangement  with  the  sunreyors  of  the  highways 
of  B.,  the  lands  in  M.  ceased  to  be  assessed  in  that  parish ;  and  the  highways  in  M.  hare 
still  been  repaired  by  the  occupiers  of  lands  in  M.  without  any  rate,  the  surreyors  of  the  high« 
ways  of  B.  expressly  reserring  to  themselTes  the  right  of  assessing  the  lands  in  M.  to  the 
highway-rates  at  any  future  time.    Held, 

1.  That  M.  was  assessable  to  the  highway-rate  for  A.,  there  not  being  sufficient  eTidenoe  to 
warrant  the  conclusion  that  M.  was  a  hamlet  repairing  its  highways  separately. 

2.  That  B.  and  M.  could  not  be  jointly  indicted  for  t^e  non-repair  of  highways  in  M. 

NoTiCB  of  appeal  having  been  given  to  the  Lincolnshire  Quarter 
Sessions  against  a  highway-rate,  for  the  parish  of  Willoughby  with 
Slootbby,  in  which  the  appellant  was  rated  as  occupier  of  premises 
in  the  Hamlet  of  Mawthorpe,  the  following  special  case  was  stated  under 
Stat.  12  &  18  Vict.  c.  45,  s.  11. 

The  parish  of  Willoughby  with  Sloothby  contains  about  6000  acres 
of  land,  and  also  several  hamlets.  All  the  hamlets,  including  that  of 
Mawthorpe,  are  included  in  the  poor-rate  for  the  parish  of  Willoughby 
with  Sloothby,  and  since  the  passing  of  stat.  43  £1.  c.  2,  only  one  set 
of  overseers  of  the  poor  has  been  appointed  for  Willoughby  with 
Sloothby  to  maintain  the  whole  of  the  poor  ^whether  resident  in  r^ron-f 
one  part  of  the  parish  or  another.  The  hamlet  of  Mawthorpe  ^ 
contains  the  appellant  and  three  other  occupiers,  including  The  East 
Lincolnshire  Railway  Company,  who  became  the  purchasers  under  the 

?owers  of  their  Act,  about  eighteen  years  ago,  of  lands  in  the  parish  of 
niloughby  with  Sloothby  and  in  the  hamlet  of  Mawthorpe  traversed  by 
their  line. 

Neither  the  appellant  nor  the  other  occupiers,  excepting  the  railway 
Company,  have  ever  been  assessed  to  or  paid  any  highway-rates  in  re- 
spect of  their  lands  situate  in  Mawthorpe  to  the  parish  of  Willoughby 
with  Sloothby,  nor  has  thcl'  parish  of  Willoughby  with  Sloothby  at  any 
time  repaired  or  contributed  to  the  repair  of  any  part  of  the  highway 
in  the  hamlet  of  Mawthorpe ;  but  the  railway  Company  has  always  for 
the  last  eighteen  years  been  assessed  to  and  regularly  paid  their  highways 
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rate  in  respect  of  the  lands  in  Mawthorpe  occupied  as  aforesaid  to  tlie 
surveyors  of  highways  of  the  parish  of  Willoughby  with  Sloothby. 

The  hamlet  of  Mawthorpe  adjoins  the  parish  of  Well,  and  has,  so  far 
as  living  memory  extends,  been  assessed  to  the  property  and  income 
tax,  land  tax  and  assessed  taxes,  as  part  of  the  parish  of  Well  and  for 
the  appointment  of  constables  has  also  been  treated  as  part  of  that  parish, 
under  the  designation  of  Well  with  Mawthorpe.  From  the  year  1828 
to  1841  it  appears  from  living  testimony,  and  previously  by  evidence  of 
reputation,  that  highway  rates  were  assessed  upon  the  occupiers  of  lands 
in  the  hamlet  of  Mawthorpe  by  the  surveyors  of  the  highways  of  Well 
jointly  with  the  lands  in  the  parish  of  Well,  and  that  the  highways  in 
the  hamlet  of  Mawthorpe  were  repaired  by  the  surveyors  out  of  those 
Moo-\  f fttes  jointly  with  the  highways  in  the  parish  of  Well,  '''and  with- 
•1  out  distinction.  For  the  purpose  as  is  alleged  of  evading  the 
payment  of  fees  due  to  the  magistrates'  clerk,  these  highway-rates  were 
not  submitted  to  the  magistrates  for  allowance ;  but  it  does  not  appear 
that  the  occupiers  in  Mawthorpe  ever  objected  to  this  informality :  they 
always  paid  the  sums  assessed  upon  them  in  those  rates,  and  the  survey- 
ors' accounts  were  duly  submitted  to  and  allowed  by  the  magistrates. 
Since  the  year  1841  the  lands  in  Mawthorpe,  by  private  arrangement 
with  the  surveyors  of  the  highways  of  Well,  ceased  to  be  assessed  in 
that  parish,  and  the  highways  within  the  hamlet  have,  ever  since  that 
time,  been  repaired  by  the  occupiers  of  lands  in  the  hamlet  (except  the 
railway  Company)  amongst  themselves  without  any  rate  or  assessment 
whatever.  In  consenting  to  the  above  arrangement,  the  surveyors  of 
the  highways  of  Well  expressly  reserved  to  themselves  the  right  of  as- 
sessing the  lands  in  Mawthorpe  to  the  highway  rates  at  any  future  time, 
if  they  should  think  proper. 

The  occupiers  of  land  in  Mawthorpe  have  held  at  various  times  the 
offices  of  guardian  of  the  poor,  overseer,  churchwarden,  constable,  and 
dike-reeve  for  the  parish  of  Willoughby  with  Sloothby,  and  have  never 
held  similar  offices  in  the  parish  of  Well.  The  hamlet  of  Mawthorpe 
has  time  out  of  mind  paid  poor-rates,  church-rates,  sewer-rates  and 
tithes,  but  not  highway-rates,  to  the  parish  of  Willoughby  with  Sloothby. 

The  question  for  the  opinion  of  the  Oourt  was.  Whether  the  hamlet 
of  Mawthorpe  was  properly  assessed  to  the  highway-rate  for  the  parish 
of  Willoughby  with  Sloothby.  It  was  agreed  that  the  Court  should  have 
the  power  to  draw  inferences  and  conclusions  from  the  facts  which  a  jury 
upon  the  trial  of  a  civil  action  would  have. 

^cQOQi       *The  case  was  argued  in  this  Term,  November  14th,  before 
-I '  CocKBURN,  G.  J.,  Crompton,  Mellor  and  Sheb,  JJ. 

Boden^  for  the  respondents. — The  hamlet  of  Mawthorpe  has  been  for 
all  parochial  purposes,  except  the  highway-rates,  part  of  the  parish  of 
Willoughby  with  Sloothby,  and  has  not  been  associated  for  parochial 
purposes  with  the  parish  of  Well ;  with  respect  to  the  constable  there 
are  statements  in  the  case  both  ways,  but  he  is  not  a  parish  officer 
appointed  at  the  court  leet.  The  parish  of  Willoughby  with  Sloothby 
is  in  the  first  instance  indictable  for  the  non-repair  of  the  highways  in 
the  hamlet  of  Mawthorpe,  and  to  such  an  indictment  could  not  plead 
that  the  parish  of  Well  was  liable :  Rex  v.  The  Inhabitants  of  St.  Giles, 
Cambridge,  5  M.  &  S.  260,  265,  per  Lord  EUenborongh ;  Rex  v.  The 
Inhabitants  of  £cclefield,  1  B.  A;  A.  848,  860,  861  (£.  C.  L.  R.  roL 
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15).  [CooKBUBR,  C.  J. — Suppose  the  parish  of  Well  was  indicted  for 
the  non-repair  of  the  highways  in  Mawthorpe.]  It  might  demur  to  the 
indictment,  or  would  have  an  answer  on  the  facts,  the  connection 
between  it  and  Mawthorpe  having  been  dissolved. 

MeUishf  for  the  appellant. — First.  The  hamlet  of  Mawthorpe,  for  the 
purposes  of  the  poor-rate  and  church-rate,  is  in  the  parish  of  Willoughby 
with  Sloothby,  but,  for  the  purpose  of  the  repairs  of  the  highways,  may 
be  united  with  the  parish  of  Well.  It  is  not  illegal  that  there  should  be 
different  boundaries  of  parts  of  a  parish  for  different  purposes.  Rex  v. 
The  Inhabitants  of  St.  Giles,  Cambridge,  was  decided  on  the  ground 
that  there  no  consideration  was  shown  for  the  liability  of  *the  rtqoA 
inhabitants  of  a  certain  parish  to  repair  the  highways  in  alien&  '- 
parochifi,  not  that  such  a  liability  could  not  legally  exist.  [Crompton, 
J. — Gould  an  indictment  for  the  non-repair  of  the  highways  in  Maw- 
thorpe be  preferred  >|g&iD8t  the  parish  of  Well  and  the  hamlet  of 
Mawthorpe  jointly  ?  Tne  indictment  must  be  against  a  body  known  to 
and  recognised  by  the  law.]  Such  an  indictment  would  not  impose  on 
the  inhabitants  of  Well  a  burden  without  consideration  for  it.  [GocK- 
BUBN,  C.  J. — The  only  consideration  here  was,  that  the  rates  of  the 
hamlet  of  Mawthorpe  should  go  towards  the  repairs  of  the  highways  in 
Well,  but  that  is  not  compulsory  on  Mawthorpe,  and  therefore  there  is 
no  binding  consideration.]  [He  cited  stats.  5  &  6  W.  4,  c.  50,  s.  88, 
and  The  Union  Assessment  Committee  Act,  1862,  25  &;  26  Vict.  c.  108, 
B.  36.] 

Secondly.  The  proper  inference  from  the  facts  is,  that  Mawthorpe  is 
a  hamlet  maintaining  its  own  highways  independently  of  Willoughby 
with  Sloothby :  Freeman  v.  Bead,  4  B.  &  S.  174  (E.  C.  L.  B.  vol.  116). 
Mawthorpe  has  never  contributed  to  the  highway-rates  for  the  parish 
of  Willoughby  with  Sloothby,  and  that  parish  has  never  repaired  the 
highways  in  the  hamlet.  [Crom pton,  J. — Having  to  draw  inferences  as 
jurymen,  we  are  disposed  to  follow  the  advice  we  give  to  them  not  to 
disturb  a  state  of  things  long  acted  upon  if  it  can  have  a  legal  origin. 
The  difficulty  is  that  the  parish  of  Willoughby  with  Sloothby  never 
interfered  in  the  hamlet  of  Mawthorpe.] 

Boden^  in  reply. — [Gogkburn,  C.  J. — The  earliest  evidence  is  that 
the  parish  of  Well  and  hamlet  of  Mawthorpe  jointly  contributed  to  the 
repair  of  the  highways  in  the  district  consisting  of  that  parish  and 
hamlet;  "^can  that  have  had  a  legal  origin  unless  Mawthorpe  .r^ta^r 
was  once  a  hamlet  maintaining  its  own  highways  ?]  That  was  ^  '* 
an  irregular  arrangement  between  Mawthorpe  and  Well,  to  which 
Willoughby  with  Sloothby  was  no  party ;  and  it  was  stopped  in  1841, 
since  wnich  time,  by  private  arrangement  between  the  three  occupiers 
in  Mawthorpe,  exclusive  of  the  railway  Company,  and  the  surveyors  of 
the  highways  of  Well,  the  highways  in  Mawthorpe  have  been  maintained 
by  the  hamlet  without  a  rate.  [Cockbubk,  C.  J. — We  are  with  you  on 
the  proposition  that  Well  and  Mawthorpe  could  not  be  jointly  indicted.] 

Our.  adv.  vuU, 

CocKBURN,  C.  J.,  delivered  the  judgment  of  the  Court. 

In  this  case  we  are  of  opinion  that  our  judgment  should  be  for  the 
respondents,  on  the  ground  that  the  hamlet  of  Mawthorpe  is  properly  as- 
sessable to  the  highway-rate  for  the  parish  of  Willoughby  with  Sloothby. 

The  hamlet  of  Mawthorpe  forming  part  of  the  parish  of  Willoughby 
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with  Sloothby,  it  follows  that,  primft  facie,  Mawthorpe  must  be  taken  to 
be  liable  to  be  assessed  to  the  highway-rates  of  the  parish.  It  lies  upon 
the  hamlet,  in  order  to  avoid  tnis  liability,  to  establish  some  special 
ground  of  exemption.  The  only  ground  of  exemption  put  forward  on 
the  part  of  the  appellant  and  the  occupiers  of  land  within  the  hamlet 
was,  that  the  latter,  though  part  of  the  parish  of  Willoughby  widi 
Sloothby,  was,  as  to  the  repair  of  the  highways  and  as  to  the  rates  made 
for  that  purpose,  united  to  the  adjoining  parish  of  Well.  Bat  it  ap- 
peared to  us  that,  giving  full  effect  to  the  statement  that  so  far  as  living 
memory  and  evidence  of  reputation  went  Mawthorpe  had  always  been 
*d261  ^'^^^^^^^  ^^^  ^^^  contributed  to  the  highway-rates  of  *Well,  and 
-I  the  highways  within  the  hamlet  had  always  been  repaired  by  the 
latter  parish,  yet  these  facts  could  not  alter  the  liability  of  Mawthorpe 
to  be  assessed  to  the  parish  of  which  it  forms  a  part.  No  such  thing  is 
known  to  the  law  as  part  of  one  parish  being  united  to  another  parish 
for  the  purpose  of  the  repair  of  the  highways,  although  it  may  in  some 
cases  happen  that  a  parish  may  be  bound  to  repair  tne  highways  in  a 
part  of  another  parish  if  a  good  and  continuing  consideration  for  such 
an  obligation  can  be  shown.  Here,  however,  no  such  consideration  on 
the  part  of  the  parish  of  Willoughby  with  Sloothby  appears,  and  it  fol- 
lows, on  the  authority  of  Rex  v.  The  Inhabitants  of  St.  Oiles,  Gam- 
bridge,  5  M.  fc  S.  260,  265,  that,  if  an  indictment  for  the  non-repair  of 
a  highway  in  the  hamlet  of  Mawthorpe  were  preferred  against  the  parish 
of  Willoughby  with  Sloothby,  the  latter  parish  could  not  set  up  the  lia- 
bility of  Wells  as  a  defence.  It  may  well  be  that  the  long-continued 
practice  of  treating  the  hamlet  as  united  with  Well  for  highway  pnr- 

Joses  arose  from  general  convenience,  and  was  matter  of  arrangement 
etween  the  two  parishes  and  the  hamlet  But  such  arrangement  would 
be  binding  no  longer  than  a  common  sense  of  convenience  made  all  par- 
ties concur  in  continuing  it.  '  AH  parties  would  be  remitted  to  their 
original  rights  and  liabilities  so  soon  as  either  of  them  thought  proper 
to  put  an  end  to  it. 

While  however,  for  these  reasons,  we  were  satisfied  that  the  ground 
taken  by  the  appellant  was  untenable,  the  fact  that  the  parish  of  Wil- 
loughby with  Sloothby  had  never  sought  to  assess  Mawthorpe  to  the 
highway-rates  of  the  parish,  and  from  a  remote  period  had  allowed  the 
*9271  ^^°^^®^  ^^  ^^  assessed  to  the  highway-rates  of  Well,  ^appeared  to 
-I  us  so  striking,  that  it  occurred  to  us  that  possiblv  an  inference 
should  be  drawn  from  all  the  facts  that  Mawthorpe,  though  forming  part 
of  the  parish  of  Willoughby  with  Sloothby,  had  originally  been  a  ham- 
let repairing  its  own  highways,  and  must  be  taken  to  have  entered  into 
a  voluntary  arrangement  with  Well,  which  under  such  circumstances  it 
would  of  course  have  been  competent  for  it  to  do,  so  long  as  both  parties 
were  agreed,  that  the  two  should  be  united  for  the  repair  of  the  high- 
ways. In  this  case,  although  the  arrangement  between  Mawthorpe  and 
Well  would  not  have  been  binding  in  law,  yet  Mawthorpe,  as  having  the 
right  to  repair  its  own  highways,  would  not  have  been  liable  to  be  as- 
sessed to  the  highway-rate  of  the  parish.  Upon  consideration,  however, 
we  think  that  the  facts  are  not  sufficiently  cogent  to  warrant  us  in  arriv- 
ing at  this  conclusion.  If  indeed  the  hamlet  of  Mawthorpe  had  always 
repaired  its  own  highways,  the  case  of  Freeman  v.  Read,  4  B.  &  S.  174 
(£.  C.  L.  R.  vol.  116),  is  an  authority  to  show  that  the  proper  inference 
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is  that  it  was  a  hamlet  repairing  its  highwars  separately  from  the  parish 
of  which  it  forms  a  part.  Bat  it  appears  that,  till  a  very  recent  period, 
Mawthorpe  has  for  highway  purposes  been  treated  as  united  with  Well, 
and  there  is  no  trace  (except  as  matter  of  inference)  that  Mawthorpe  has 
ever  until  late  years,  and  then  only  by  arrangement  with  Well,  main- 
tained its  own  highways.  And,  indeed,  as  has  been  before  observed,  the 
case  put  forward  by  the  appellants  is,  not  that  Mawthorpe  is  a  hamlet 
repairing  its  own  highways,  but  that  is  part  of  the  parish  of  Well  for 
that  purpose. 

We  think,  therefore,  that  the  proper  inference  to  be  drawn  from  the 
facts  is  that  the  present  state  of  things  ^originated  in  an  arrange-  rjieooo 
xnent  made  at  some  remote  period  between  the  parishes.  And  as  ^ 
such  an  arrangement,  being  founded  on  no  consideration  beyond  that  of 
convenience,  would  not  be  binding  longer  than  it  was  acquiesced  in  bv 
all  parties,  we  are  of  opinion  that  the  parish  of  Willoughby  with 
Sloothby  is  entitled  to  insist  upon  its  risht  to  treat  the  hamlet  as  part 
of  the  parish  for  the  repair  of  the  highways,  and  to  assess  it  accord- 
ingly. 

Our  judgment  will  therefore  be  for  the  respondent. 

Judgment  for  the  respondent. 


The  GREAT  WESTERN  Railway  Company,  Appellants,  BAILIE, 

Respondent.     Nov.  28. 

5  4lt  6  IF.  4,  c«  63,  3»  28. — Incorrect  weighing-maehine, 

A  weigbing-msohine  whioh  has  become  ont  of  order  so  es  to  weigh  nntruly  is  an  inoorroot 
wrighing-maehlne  within  stat  5  A  6  W.  4,  e.  AS,  i.  28,  althongh  by  making  an  allowanee  for  the 
•nor  the  weight  of  artioles  oonld  be  ascertained  tmly  by  it :  a/il«r,  where  a  machine  from  its 
oonstmction  requires  to  lie  a4ja8ted  before  it  can  be  nsed  at  alL 

Oasb  Stated  under  20  k  21  Vict.  c.  48. 

At  a  special  Sessions  holden  for  the  division  of  Brackley  in  the  county 
of  Northampton,  a  complaint  was  preferred  by  the  respondent,  being 
the  inspector  of  weights  and  measures  for  the  division,  against  the  ap- 
pellants, under  stat.  6  &  6  W.  4,  c.  63,  s.  28,  charging  that  they  did,  on, 
AC,  at,  &c.,  unlawfully  have  in  their  possession  at  their  station  there 
situate,  and  whereat  goods  were  weighed  for  conveyance  or  carriage,  a 
certain  weighing-machine,  which  was  then  found  by  the  respondent  to  be 
incorrect  and  unjust. 

^9291       ^^^  ^^'^  information  the  appellants  were  convicted  and  fined, 
-'  subject  to  the  following  case. 

The  machine  in  question  was  that  in  use  on  the  platform  at  Aynhoe 
Station  for  weighing  parcels  and  passengers'  luggage,  all  of  which  were 
weighed  thereby.  6^.  was  the  lowest  price  charged,  and,  for  example, 
from  Aynhoe  to  London  for  14  lbs.  was  10c2.,  with  an  increase  of  8d. 
for  weights  above  14  lbs.  and  under  21  lbs.  The  machine  worked  by  a 
spring,  and  had  a  dial  plate  and  index  finger,  with  figures  from  zero  to 
SiSO  lbs.,  by  which  the  weight  was  ascertained.  The  machine  had  been 
injured  and  ont  of  order  for  a  fortnight  before  the  day  of  complaint, 
and  the  index  stood  at  4  lbs.  instead  of  zero,  whereby,  unless  the  4  lbs. 
were  allowed  for,  there  would  be  a  loss  of  that  weight  to  the  customer 


929  Q.  W.  RAILWAr  CO.  v.  BAILIE.    M.  V,  1864. 

or  passenger  in  eyery  case ;  bat  it  was  asserted  by  the  station  master 
that  this  allowance  had  been  directed  to  be  made  bj  the  porter  who  was 
in  the  habit  of  weighing  the  goods.  If,  however,  a  porter  who  was  not 
aware  of  such  orders  and  did  not  notice  the  defect  were  to  weigh  the 

foods,  the  result  would  be  wrong.  The  station  master  proyed  that  be 
id  not  adjust  or  rectify  the  machine  to  remedy  the  defect,  and  said 
that  it  could  not  be  so  rectified  at  the  station,  and  that  he  had  no  means 
of  doing  it,  but  that  the  machines  were  inspected  by  the  manufacturer 
every  three  months.  The  manufacturer  who  contracted  with  the  Com- 
pany was  to  inspect  the  machines  and  keep  them  in  order,  and  to  attend 
at  any  time  when  he  had  notice  that  a  machine  was  out  of  order.  The 
manufacturer  was  called,  and  admitted  the  machine  was  out  of  order, 
and  said  it  could  be  adjusted  by  means  of  a  pin,  which  method  he  ex- 
^QQQi  plained.  No  notice  to  the  manufacturer  to  adjust  *the  machine 
-■  had  been  given  until  after  the  complaint  had  been  made  by  the 
respondent. 

The  appellants  contended  that  it  was  the  duty  of  the  respondent, 
before  proceeding  to  examine  the  machine,  to  have  taken  steps  to  adjust 
it  in  the  method  spoken  of,  or  at  any  rate  to  start  from  the  weight  of 
4  lbs.  indicated  by  the  finger  and  deduct  such  amount  from  the  apparent 
weight,  and  that  the  machine  with  such  precautions  was  not  incorrect  or 
otherwise  unjust  within  the  meaning  of  the  statute. 

The  respondent  contended  that  the  facts  justified  a  conviction,  the 
machine  being  admittedly  incorrect  and,  without  the  allowance  being 
made  in  each  case,  unjust,  and  that  the  argument  of  the  appellants 
might  be  used  in  support  of  an  ordinary  scale  ascertained  to  be  faulty 
and  the  same  allowance  made ;  or,  in  the  case  of  a  weight  proved  to  be 
light,  and  which  the  weigher  corrected  by  allowing  the  deficiency.  Also 
that  upon  the  facts  no  rectification  could  be  eifected  by  the  persons  who 
were  using  the  machine  for  the  purpose  of  weighing,  or  by  the  respon- 
dent at  his  visit,  and  that  for  all  purposes  the  machine  was  in  gear  and 
fit  to  be  used  but  for  the  4  lbs.  shown  against  the  customer,  which 
reouired  mental  correction. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  appellants 
were  liable  to  be  convicted  under  the  terms  of  the  statute. 

The  case  was  argued  on  the  26th  and  28th  November,  and  judgment 
given  on  the  latter  day. 

Cavej  for  the  respondent. — Stat.  5  &  6  W.  4,  o.  63,  s.  28,  enacts^ 
''  It  shall  be  lawful  for  every  justice  of  the  peace  of  any  county,  &c., 
^QQ^-i  or  of  any  city  or  town,  &c.,  or  for  *any  inspector  authorized  in 
-J  writing  under  the  hand  of  any  justice  of  tne  peace,  &c.,  at  all 
seasonable  times  to  enter  any  shop,  store,  warehouse,  stall,  yard,  or 
place  whatsoever  within  his  jurisdiction,  wherein  goods  shall  be  exposed 
or  kept  for  sale,  or  shall  be  weighed  for  conveyance  or  carriage,  and 
there  to  examine  all  weights,  measure^  steelyards,  or  other  weighing* 
machines,  and  to  compare  and  try  the  same  with  the  copies  of  the 
imperial  standard  weights  and  measures  required  or  authorised  to  be 
provided  under  this  Act ;  and  if  upon  such  examination  it  shall  appear 
that  the  said  weights  or  measures  are  light  or  otherwise  unjust,  the  same 
shall  be  liable  to  be  seized  and  forfeited ;  and  the  person  or  persons  in 
whose  possession  the  same  shall  be  found  shall,  on  conviction,  forfeit  a 
Bum  not  exceeding  5/. ;  and  any  person  who  shall  have  in  his  or  her 
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possession  a  steelyard  or  other  weighing-machine  which  shall  on  sndi 
examination  be  found  incorrect  or  otherwise  unjust,  or  who  shall  neglect  or 
refuse  to  produce  for  such  examination,  when  thereto  required,  all  weights, 
measures,  steelyards,  or  other  weighing-machines  which  shall  be  in  his 
or  her  possession,  or  shall  otl\^rwise  obstruct  or  hinder  such  examination, 
shall  be  liable  to  a  like  penalty."  The  machine  kept  by  the  appellants 
for  weighing  goods  was  inaccurate,  so  that  the  person  who  used  it  had 
to  resort  to  a  mental  process  to  correct  the  inaccuracy.  The  London 
and  North  Western  Railway  Company,  appellants,  Richards,  respondent, 
2  B.  &  S.  826  (E.  0.  L.  R.  vol.  110),  may  be  relied  on,  but  there  a 
mere  adjustment  before  the  machine  was  used  was  all  that  was  required. 

ITayeSj  Serjt.  {Dtgby  with  him),  for  the  appellants. — *The  r:^QQo 
object  of  the  section  in  question  was  the  protection  of  the  cus-  ^ 
tomers  at  retail  shops  by  securing  the  supervision  of  those  shops  by 
authority,  and  rendering  penal  the  bare  possession  on  the  part  of  their 
keepers  of  any  weights  or  measures  that  are  "  light  or  otherwise  unjust." 
[Obompton,  J. — The  subsequent  part  of  the  section  is  that  on  which 
this  case  depends,  and  it  says  ^^  incorrect  or  otherwise  unjust."]  *' In- 
correct" and  ^'unjust"  are  there  used  as  synonymous.  No  fraud  was 
contemplated  by  the  appellants.  This  machine  is  like  a  watch  the  error 
of  which  is  known,  and  therefore  cannot  mislead  any  one.  It  cannot  be 
the  law  that  the  owner  of  a  weight  or  measure  becomes  liable  to  a  penalty 
the  moment  it  gets  out  of  order,  even  by  accident.  [Mellor,  J. — I 
should  be  unwilling  to  say  it  is,  but  the  Company  continued  to  use  this 
machine  for  some  time  after  it  had  got  out  of  jorder.]  The  question  is 
not  raised  whether  they  kept  it  in  that  state  an  unreasonable  time. 
These  machines  are  fixed,  and  it  would  be  absurd  to  expect  the  Company 
to  send  them  away  to  a  manufacturer  to  be  mended  every  time  they 
become  out  of  order.  The  London  and  North  Western  Railway  Com* 
pany,  appellants,  Richards,  respondent,  2  B.  &  S.  826  (E.  C.  L.  R. 
Tol.  110),  is  an  authority  in  favour  of  the  appellants.  There  a  machine 
which  from  its  construction  was  liable  to  variation  from  atmospheric  and 
other  causes,  and  required  to  be  adjusted  before  it  was  used,  was  exam* 
ined  by  the  inspector  before  it  had  been  adjusted,  and  held  not  incorrect 
within  the  meaning  of  this  section. 

Cave  was  not  ciJled  on  to  reply. 

*Crompton,  J. — This  conviction  must  be  affirmed.  It  is  on  a  r^goo 
branch  of  sect.  28  of  stat.  6  &  6  W.  4,  c.  68,  which  imposes  a  ^ 
penalty  for  having  in  possession  any  weighing-machine  ^^ncorrect  or 
otherwise  unjust."  In  order  to  come  within  this  the  act  done  need  not 
be  morally  wrong;  it  is  sufficient  that  the  party  keeps  a  weighing- 
machine  which  does  not  weigh  correctly. 

The  analogy  of  the  watch  the  error  of  which  is  known,  used  by  my 
brother  ffat/esj  is  in  reality  aeainst  him :  if  a  stage  coach  were  required 
to  have  a  watch,  it  would  be  incorrect  if  it  had  one  an  hour  wrong  in 
the  time.  The  machine  in  this  case  was  in  working  order,  but  it 
wrongly  showed  4  lbs.  weight  against  the  customer.  Now  the  very 
object  of  the  enactment  was  to  prevent  persons  having  in  their  possession 
machines  which  weigh  wrong  and  thereby  afford  the  opportunity  of 
cheating,  either  by  themselves  or  through  the  fraud  or  carelessness  of 
their  underlings  or  servants. 

It  is  argued  that,  although  this  machine  is  incorrect|  it  can  be  made 
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to  weigh  right  by  a  certain  process.  But  the  same  might  be  said  of 
every  pair  of  scales  used  in  weighing  cheese  that  falsely  shows  2  lbs. 
weight  against  the  customer.  If  the  seller  is  thoroughly  honest,  he  puts 
a  sufiBoient  weight  into  the  opposite  scale ;  still,  if  the  inspector  came  in 
and  challenged  the  scales  as  incorrect,  it  would  be  no  answer  to  say,  ^^  I 
always  do  this  or  tell  my  servant  to  do  it. ' 

This  case  is  entirely  different  from  The  London  and  North  Western 
Railway  Company,  appellants,  Richards,  respondent,  2  B.  &  S.  326  (SL 
G.  L.  R.  vol.  110).  I  am  there  reported  as  saying,  p.  834,  '^  Before  the 
machine  is  used  it  must  be  adjusted,  and  this  adjustment  was  not  made 
^9341  ^^  ^^^  inspector  before  *his  examination ;  and  the  machine  was 
-I  found  to  be  incorrect  because  it  was  not  adjusted.  It  cannot 
therefore  be  said  to  be  incorrect  for  the  purpose  of  weighing  because  it 
is  found  in  a  state  in  which  it  would  not  be  used  for  weighing.'*  The 
distinction  between  that  case  and  the  present,  is,  that  Uiere  no  man 
ought  to  have  used  the  weighing-machine  without  adjusting,  and  in 
practice  that  was  done  every  day  before  using  it ;  in  the  same  way  as 
with  astronomical  instruments  before  using  them.  I  further  say  in  that 
case,  ^^  The  great  beauty  of  the  machine  is  that,  when  an  inaccuracy 
may  or  rather  must  constantly  occur,  the  machine  has  in  itself  an 
appliance  by  which  that  inaccuracy  may  be  remedied.  Unless  that 
appliance,  which  is  an  integral  part  of  the  machine,  is  used,  the  instru- 
ment cannot  be  said  to  be  properly  tested,  any  more  than  you  could  say 
that  a  telescope  gave  an  improper  result  if  you  did  not  draw  it  out  so 
as  to  get  the  risht  focal  distance  before  using  it."  That  is  not  so  here. 
An  injury  had  happened  to  this  machine  a  fortnight  before,  it  was  no 
part  of  the  original  design  of  the  machine  that  there  should  be  an 
adjustment  of  it  from  time  to  time,  and  consequently  it  was  a  machine 
the  using  which  was  incorrect  after  that  accident.  It  was  not  an  injury 
which  might  be  remedied  directly,  but  the  Company  went  on  in  the 
course  of  using  it,  and  it  might  be  used  by  some  of  their  servants  who 
did  not  understand  it. 

Mellor,  J. — My  brother  Crompton  has  clearly  distinguished  this 
case  from  The  North  Western  Railway  Company,  appellants,  Richards, 
respondent,  2  B.  &  S.  326  (E.  C.  L.  R.  vol.  110).  I  cannot  help  think- 
^Qop-j  ing,  notwithstanding  the  ingenious  ^argument  of  my  brother 
-J  HayeMy  that  it  is  no  matter  whether  the  person  usins  the  weights 
and  measures  is  a  small  shopkeeper  or  a  great  Company,  he  is  equally 
bound  to  have  them  correct  in  either  case.  Now  this  machine  had  been 
used  for  a  fortnight  at  least  in  this  state.  No  one  supposes  that  The 
Great  Western  Railway  Company  meant  it  to  be  used  for  the  purpose 
of  fraud ;  but  they  allowed  it  to  be  used,  and  that  is  sufficient  to  bring 
them  within  the  statute. 

Sheb,  J.,  concurred.  Judgment  for  the  respondent 


\ 


REEVE,  Appellant,  WOOD,  Respondent.    Nw.  28. 

[Reported  ante,  p.  864.] 
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IN  THE  EXCHEQUER  CHAMBER. 

TIPPING  V.  The  ST.  HELEN'S  Smelting  Company  (Limited). 

Nov.  26. 

[Reported  4  B.  &  S.  616  (E.  0.  L.  R.  vol.  116).] 


♦CATOR  V.  The  Board  of  Works  for  the  LE  WISH  AM  Dia-  r*Q«/. 


trict.    Nov.  28. 
[Reported  ante,  p.  115,  127.] 


The  QUEEN,  on  the  Prosecution  of  the  Barial  Board  of  AMER- 
SHAM  V.  The  Overseers  of  COLESHILL.    Nov.  29. 

[Reported  4  B.  &  S.  667  (E.  C.  L.  R.  vol.  116).] 


The  QUEEN  v.  The  Local  Board  of  Health  of  The  Borough  of 

GODMaJfCHESTER.    ^Feb.  8,  1866.] 

Puhlie  ffealih  Aet^  1848,  U  S  12  Vicl.  c.  63,  a.  AZ.-^  Sewer. ^Drain  or  watercourse 

aet  out  under  Enclosure  Acts, — Mandamus. 

A  brook,  the  water  of  whloh  wai  lupplitd  bj  tbe  drainage,  natural  and  artificial, 'Of  a  eoa- 
•iderable  area  of  cttUivated  toil  belonging  to  private  indivlduali,  reeeived  at  the  lower  end 
of  it,  near  a  river  into  which  it  flowed,  the  draini  of  two  or  three  inhabited  houses.  By  The 
General  Enclosure  Act,  41  O.  3,  c.  109,  ■.  10,  the  Commissioners  are  to  set  out  and  appoint 

private  roads, drains,  watercourses,  Ao.,  and  the  same  shall  be  made  and  supported 

and  kept  in  repair  at  the  expense  of  the  owners  of  the  lands,  directed  to  be  divided  and  en- 
closed, in  such  proportions  as  the  Commissioners  shall  direct  In  1809,  Commissioners  acting 
under  a  local  Enclosure  Act  by  their  award  set  out  this  brook,  among  others,  as  a  "  publio 
drain  or  watercourse,"  and  directed  that  all  such  drains  should  be  made,  scoured  and  kept  in 
repair  at  the  expense  of  the  proprietors  of  the  lands,  divided  and  enclosed  by  virtue  of  the 
Act,  in  equal  proportions.  They  also  cleared  out  the  channel  of  the  brook,  and  in  various 
places  widened  and  deepened  it  to  render  it  more  eflScient  as  a  means  of  draining  a  portion 
of  the  tract  of  land  which  was  subject  to  the  provisions  of  their  Act.  Afterwards  two  of  the 
landowners,  for  their  own  convenience,  altered  the  course  of  the  stream,  by  cutting  artificial 
channels  for  short  distances.  The  brook  is  within  the  limits  of  the  Local  Board  of  O.,  and  it 
having  become  a  nuisance,  a  mandamus  issued  to  them  to  clear,  oleense,  empty  and  keep  it 

1.  Held,  affirming  the  Judgment  of  the  Court  of  Queen's  Bench,  that  it  was  not  a  "  sewer" 
within  The  Public  Health  Act,  1848, 11  and  12  Vict  c  03,  and  therefore  was  not  vested  in  the 
Local  Board  of  Health  under  sect  43. 

2.  Quetrt,  whether,  supposing  the  brook  to  be  a  sewer,  it  was  within  the  exception  in  that 
tection  of  **  sewers  made  and  used  for  the  purpose  of  draining,  preserving,  or  improving  land 
under  any  local  Aet  of  Parliament  ?" 

3.  Held,  that  a  mandamus  could  not  go  to  the  Local  Board  of  Health  under  sect.  46,  to 
clear,  cleanse,  and  empty  and  keep  it 

Error  having  been  brought  upon  the  judgment  given  for  the  de- 
fendants in  the  Court  below,  see  ante,  p.  886,  the  case  was  argued  before 
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Erlb,  0.  J.,  WiLLESy  Ebating  and  Smith,  JJ.,  and  Pollock,  G.  B., 
and  PiGOTT,  B. 

Keane  {Dauglag  Broum  with  him),  for  the  prosecutor. — First.  CaUis, 
p.  80,  edit,  by  Broderip,  p.  99,  after  referring  to  20  H.  6,  f.  1,  where  an 
action  of  waste  was  brought  against  tenant  by  the  curtesy  for  suffering  a 
sewer  in  part  of  the  grounds  to  be  unrepaired,  by  reason  whereof  hia 
grounds  in  L.,  which  the  defendant  held  by  the  curtesy  of  England, 
were  surrounded,  that  is  drowned ;  says,  ^*  so  that  by  this  book  it  is  made 
manifest  that  the  sewer  is  a  fresh-water  trench  compressed  in  on  both 
sides  with  a  bank,  and  is  a  small  current  or  little  river."  He  adds 
^^  Hollingshead  in  his  Chronicle  termeth  the  Fleet  Dike  in  London  a 
sewer ;  and  I  am  of  opinion,  that  it  is  a  diminutive  of  a  river."  There- 
fore, the  interior  of  the  country  as  well  as  the  sea-coast  is  within  the 
jurisdiction  of  the  Commissioners  of  sewers.  [WiLLBS,  J.,  referred  to 
Stat.  3  Jac.  1,  c.  14,  and  Heme's  Reading  upon  the  Statute  of  Sewers, 
^ggg-i  23  H.  8,  c.  6.(a)]  In  *Coulton  v.  Ambler,  13  M.  &  W.  403,  the 
-I  Eau  Brink  Cut,  for  improving  the  drainage  of  lands  adjoining 
the  river  Ouse,  was  held  not  to  be  a  ^'  public  or  parish  drain"  within  a 
Turnpike  Act,  4  G.  4,  c.  Iv.,  s.  85,  in  which  case  the  trustees  had  the 
right  to  make  use  of  any  public  or  parish  drains  leading  to  or  near  the 
roads ;  but  that  was  on  the  ground  that  it  was  navigable.  [He  also 
cited  Stracey  v.  Nelson,  12  M.  &  W.  535.]  The  area  of  this  district 
under  the  Godmanchester  Local  Board  including  agricultural  lands  was 
constituted  under  stat.  11  &  12  Vict.  c.  63. 

Secondly.  [He  contended  that  Stonehill  Brook  was  not  within  either 
of  the  exceptions  in  sect.  43  of  stat.  11  &  12  Vict.  c.  63,  and  cited,  on 
the  meaning  of  the  word  '^  profit,"  Reg.  v.  Whitmarsh,  15  Q.  B.  600 
(E.  C.  L.  R.  vol.  69),  Bear  v.  Bromley,  18  Q.  B.  271  (E.  C.  L.  R.  vol. 
83);  also  Ostler  v.  Cooke,  in  error,  18  Q.  B.  831,  839.1 

Thirdly.  The  state  of  Stonehill  Brook  being  admitted  to  be  a  nuisancci 
a  mandamus  ought  to  go  to  the  Local  Board  of  Health  to  cleanse  it. 

Joseph  Brown  {Metcalfe  with  him),  for  the  defendants. — First.  Stone- 
hill Brook  is  an  agricultural  brook,  not  a  "sewer."  In  Com.  Dig. 
Sewers  (C  1),  5th  ed.,  the  jurisdiction  of  the  Commissioners  of  sewers 
is  said  to  extend  to  "  the  arms  of  the  sea,  creeks,  havens  and  ports ;" 
and  it  '*'is  added  by  one  of  the  editors,  '^  The  Commission  of 
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sewers  extends  only  to  navigable  streams,  unless  within  two  miles 


of  London.  Vide  stat.  3  Jac.  1,  c.  14,  and  2  Bl.  R.  717."  And,  "  Yet 
if  the  sewer  communicate  with  a  navigable  stream^  or  with  the  sea  above 
the  point  where  the  tide  ebbs  and  flows,  if  it  be  useful  for  navigation,  and 
if  the  place  over  which  the  jurisdiction  is  exercised  be  likely  to  be  bene- 
fited, or  be  so  in  fact,  the  Commissioners  have  jurisdiction.  2  T.  R. 
358."   [WiLLES,  J. — The  word  *<  streams"  occurs  in  stat.  23  H.  8,  c.  5, 

(a)  "  The  oommisBion  apon  this  statate  extends  (not  onet j)  to  maritime  parts,  bat  to  the 
reforming  all  nusances  in  any  part  of  the  realme  of  England,  as  well  of  rivers  navigable  as 
not  navigable,  to  streames,  Ao.,  but  alwayes  with  this  caution,  that  the  proceeding  tends  to  a 
publique  good  and  not  to  a  private  benefit;  and  for  this  reason  there  onght  not  to  be  anj  im> 
pedement  to  navigation,  or  to  a  river  which  by  indnstry  may  be  made  navigable,  or  for  tbe 
overflowing  of  land :  so  of  rivers  newly  made  for  navigation,  or  drayning  for  a  coantrey,  as 
in  Lincolneshlre :  in  these  cases  it  oonoems  the  generall  benefit  of  the  snbjeo^  otherwise  of 
private  waters,  and  so  is  it  of  the  King's  highway,  whioh  is  onely  within  this  sUtnte,  and  not 
for  the  wayes  for  private  nse  among  partiealar  persons."  p.  2.  "  The  new  river  of  Ware  it 
not  within  this  statute,  because  it  tends  neither  to  navigation  nor  to  dreyning,  hot  by  tkf 
•tAtato  of  the  6"  [SJ  "  Jae.  Uaen  U  a  speoiaU  prorision  for  it"  p.  ft. 
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8.  2  (2).]  Whatever  may  be  the  meaning  of  the  words  ''sewer"  and 
*^  drain'  in  general,  they  hare  a  restricted  sense  in  stat.  11  k  12  Vict. 
c.  63,  which  according  to  the  preamble  is  intend  to  apply  to  the  sewer- 
age and  drainage  of  '*  towns  and  populous  places."  The  interpretation 
clause,  sect.  2,  gives  to  the  word  ''  drain"  the  meaning  of  a  drain  for 
the  sewage  of  one  house,  and  to  the  word  ''sewer"  the  meaning  of  a 
drain  for  the  sewage  of  a  collection  of  houses;  it  does  not  mention 
*'  stream"  or  "  watercourse,"  though  those  words  occur  in  sect.  145  for 
protecting  persons  interested  in  them.  [Erle,  C.  J. — That  section  is 
repealed  by  sect.  68  of  The  Local  Government  Act,  1858,  21  k  22  Vict. 
c.  98,  which,  re-enacting  it  in  sub-section  (1),  omits  those  general  words.] 
If  this  is  a  sewer  vested  in  the  Local  Board  no  landowner  could  drain 
into  it  without  the  written  consent  of  the  Board;  11  k  12  Yict.  c.  63, 
B.  47.  [VViLLES,  J.,  referred  to  Oator  v.  The  Lewisham  Board  of  Works, 
in  error,  ante,  pp.  115,  127.] 

Keane^  in  reply. 

Eblb,  C.  J. — The  judgment  of  the  Court  below  must  ♦be  t-^qaa 
affirmed.  We  agree  in  the  reasons  which  the  Judges  of  that  ^ 
Court  assigned  for  their  judgment,  and  particularly  in  their  reasons  for 
holding  that  Stonehill  Brook  is  not  a  sewer  within  The  Public  Health 
Act,  1848,  11  k  12  Vict.  c.  68,  s.  48.  The  definition  of  that  word  in 
the  interpretation  clause,  sect.  2,  is  not  precise ;  but  it  is  to  be  construed 
with  the  preamble  and  the  course  of  enactments  in  the  statute ;  and  we 
are  all  of  opinion  that  this  natural  brook,  draining  fields  and  at  the  lower 
end  of  it  receiving  the  sewage  of  two  inhabited  houses  and  so  making  its 
way  into  the  river  Ouse,  is  not  a  sewer  within  sect.  43. 

Our  judgment  being  for  the  defendants  on  the  first  point,  it  is  not 
necessary  to  enter  upon  the  second  point  urged  for  them  that  this  brook, 
if  a  sewer,  is  within  the  second  exception  in  sect.  43  of  sewers  "  made 
and  used  for  the  purpose  of  draining,  preserving,  or  improving  land 
under  any  local  Act  of  Parliament." 

The  argument  of  Mr.  Keane  on  the  third  point  weighed  most  with  me, 
that  this  brook  was  in  a  state  to  be  a  nuisance  and  injurious  to  public 
health  within  sect.  58.  But  we  cannot  give  judgment  for  the  prosecu- 
tor under  that  section  because  it  does  not  impose  on  the  Local  Board  of 
Health  the  duty  to  remove  the  nuisance  in  the  first  instance,  but  requires 
them  to  give  notice  to  the  owner  or  occupier  of  the  premises  whereon 
the  nuisance  exists  requiring  him  to  remove  it ;  and  on  his  failure  to 
comply  with  the  notice  they  are  bound  to  execute  the  necessary  works 
and  compel  him  to  reimburse  them.  That  is  not  within  the  scope  of  this 
mandamus. 

The  rest  of  the  Court  concurring,  Judgment  affirmed. 
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'^'9411  *^^^^  ^^  Another  v.  The  BOTAL  EXCHANGE  Amir- 
-'  ance  Corporation.    Dee.  18. 

CARB  and  Another  v.  Idir  MOSES  MONTEFIORE,  Bart. 

Marine  Insurance. — Counts  on  poUey  and  for  money  had  and  received, — Paymtni 
of  money  into  Court, — Amount  to  he  recovered,^  Process  of  the  Court. 

The  plaintiffs  hsTing  declared  on  a  policy  of  inranwoe  with  a  coant  for  moBCj  had  aad 
receiTed,  the  defendants  paid  the  amount  of  the  premiums  into  Court  on  that  count,  pleadiafp 
to  the  count  on  the  policy  so  as  to  raise,  amongst  other  defenoes,  that  of  unseaworthiness.  Th« 
plaintiffs  took  the  money  out  of  Court  in  satisfaction  of  the  claim  under  the  count  for  money 
had  and  receiTed.  At  the  trial  the  defence  of  unseaworthiness  haring  heen  giren  up»  a  special 
case  was  stated  for  the  opinion  of  this  Court,  which  was  afterwards  uken  into  the  Exchequer 
Chamber,  and  in  both  Courts  it  was  held  that  the  plaintiffs  were  entitled  to  recoTcr  as  for  an 
arerage  loss.  The  amount  of  the  average  loss  was  referred  to  and  ascertained  by  aTcrage- 
staters,  but  this  not  being  done  before  the  argument  of  the  case,  a  nominal  Judgment  for 
35002.  was  entered  up  for  the  purpose  of  taking  the  case  into  error.  Held,  that  the  plaiatifi 
were  not  entitled  to  enter  judgment  and  take  out  execution  for  the  entire  amount  of  the  aTerag* 
loss  without  giving  credit  to  the  defendants  for  the  amount  paid  into  Court  and  taken  out  by 
them. 

These  were  actions  in  which  the  plaintiffs  sought  to  recover  on  a 
policy  of  insurance  in  the  ordinary  form  on  ship  and  cargo.  The 
pleadings  were  the  same  in  both  actions. 

The  first  count  of  the  declaration  was  on  the  policy,  and  there  was 
also  a  common  money  count,  in  which  the  plaintiffs  sought  to  recover  a 
return  of  the  premiums. 

The  defendants  pleaded :  to  the  first  count,  among  other  pleas,  that 
the  ship  was  at  the  time  of  her  departure  for  the  voyage  unseaworthy; 
and  on  the  money  count  paid  into  Court  the  amount  of  the  premiums. 

The  plaintiffs  took  issue  on  the  pleas  to  the  first  count,  and  took  the 
money  out  of  Court. 

*9421  *^he  ship  and  cargo  became  in  fact,  thoueh  not  in  law,  a  total 
-I  loss  for  want  of  notice  of  abandonment.  A  commission  issued 
to  examine  witnesses  abroad,  and  after  the  return  of  it  the  defence  of 
unseaworthiness  was  given  up.  On  the  trial  of  the  issues  in  fact  a 
verdict  was  found  for  the  plaintiffs,  leave  being  reserved  to  the  defend- 
ants  to  move  the  Court  on  any  points.  A  rule  nisi  was  obtained  accord- 
iiig^y  to  enter  a  nonsuit  or  reduce  the  damages  on  grounds  therein 
stated,  with  liberty  to  state  a  special  case.  A  case  was  accordingly 
stated  and  argued,  and  judgment  given  that  the  plaintiff  was  entitled 
to  recover  as  for  an  average  loss  (see  5  B.  &  S.  408,  433).  The 
amount  of  the  average  loss  was  referred  to  an  arbitrator  by  agreement 
of  reference  in  the  usual  terms,  a  nominal  judgment  being  entered  up 
for  20002.  and  1500/.  costs,  ^*  for  the  purpose  only  of  completing  the 
judgment  and  enabling  the  defendants  to  bring  error."  The  judgment 
of  this  Court  was  affirmed  by  the  Exchequer  Chamber.  See  5  £.  &  S. 
425,  438. 

Before  going  into  error  the  attorneys  for  the  parties  entered  into 
another  agreement,  ^'that  in  case  the  plaintiffs  shall  be  held  to  be 
entitled  to  recover  as  for  a  total  or  partial  loss  in  this  action  on  ship  or 
cargo  or  either  of  them,  it  shall  be  referred  to  Mr.  Davidson  and  Mr. 
Richards,  the  average-staters  of  London,  or  in  case  they  differ  to  a 
third  London  average-stater  to  be  named  by  them  as  umpire  between 
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them,  to  fix  the  amount  of  such  total  or  partial  Iobs,  as  the  case  may 
he,  and  the  verdict  shall  be  entered  for  sach  amount  accordingly  not 
exceeding  the  amount  of  the  liability  under  the  policy." 

The  average-staters  fixed  the  amount  of  the  ^*  loss  of  both  ship  and 
cargo  at  the  sum  of  2038Z.  lis.  7(2." 

*A  summons  was  taken  out  by  the  plaintiffs  to  show  cause  fmaq 
why  the  verdict  should  not  be  entered  and  final  judgment  signed  '- 
for  21232.  10^.  3(2.,  being  the  amount  of  the  sum  fixed  by  the  average- 
staters  with  interest.  And  it  being  discovered  that  in  making  their 
award  they  had  only  considered  the  amount  of  the  loss,  and  that  they 
would  have  deducted  the  amount  paid  into  Court  if  they  had  thought 
that  they  were  at  liberty  to  do  so,  a  cross-summons  was  taken  out  by 
the  defendants  to  show  cause  why  the  plaintiffs  should  not  be  prohibited 
from  signing  judgment  for  any  sum  exceeding  the  sum  awarded  by  the 
average-staters,  less  the  amount  paid  into  Court.  Shoe,  J.,  referred  the 
matter  to  the  Court. 

Watki7i  Williams  obtained  a  rule  in  the  first  of  these  actions,  calling 
upon  the  plaintiffs  to  show  cause  why  the  judgment  roll  should  not  be 
amended  by  entering  the  verdict  for  the  sum  awarded  by  the  average- 
staters,  less  the  premiums  paid  into  Court. 

Cohen  obtained  a  similar  rule  in  the  second. 

Both  rules  were  argued  in  this  Term,  November  25th,  before  Cock- 
burn,  C.  J.,  Crompton  and  Mellor,  JJ. 

Milward  showed  cause  in  both  actions. — The  plaintiffs  were  entitled 
to  put  both  counts  in  their  declaration — one  to  recover  for  the  loss,  the 
other  for  a  return  of  the  premiums  if  the  ship  was  unseaworthy.  The 
defendants  had  the  choice  of  defending  the  action  on  the  ground  of  the 
policy  being  void  or  on  other  grounds:  they  must  determine  which 
defence  they  would  set  up,  '*'and  having  been  beaten  on  the  prin-  r^tq^^ 
cipal  ground  they  have  no  right  to  ask  to  have  the  amount  of  the  ^ 
loss  reduced  by  the  premiums  paid  into  Court.  This  was  money  paid 
under  a  writ,  and  therefore  cannot  be  recovered  back:  Marriott  v. 
Hampton,  7  T.  R.  269,  2  Smith  L.  C.  356,  5th  ed,  [Cockburn,  C.  J. 
— This  is  an  application  to  the  Court  to  mould  its  judgment.]  It  is  a 
stronger  case  than  an  action  to  recover  back  money  received  on  a  con- 
sideration which  has  failed,  because  if  the  Court  makes  this  rule  absolute 
there  is  no  appeal.  After  the  money  paid  into  Court  was  taken  out, 
the  action  proceeded  only  on  the  count  upon  the  policy.  The  agree- 
ment between  the  attorneys  substituted  the  average-staters  for  the  jury, 
and  the  verdict  is  to  be  entered  for  the  amount  fixed  by  them.  Further, 
money  paid  into  Court  on  a  common  count  cannot  be  applied  in  part 
payment  or  reduction  of  a  claim  on  a  special  count.  [He  was  then 
stopped.] 

Watkin  Williams  and  Coheriy  in  support  of  the  rules. — The  declara- 
tion combines  two  inconsistent  causes  of  action,  and  the  plaintiffs  are 
not  entitled  to  recover  on  the  count  upon  the  policy  and  on  the  count 
for  a  return  of  the  premiums.  The  two  counts  are  not  for  duplicate  or 
separate  heads  of  claim,  as  in  an  action  by  a  landlord  for  rent  and 
dilapidations,  but  alternative  claims,  so  that  the  plaintiff  is  entitled  only 
to  the  one  or  the  other. .  There  is  only  one  true  state  of  things  and  only 
One  claim  which  can  be  sustained.  In  Churchill  v.  Day,  3  Mann.  &  Ry. 
71,  74,  Lord  Tenterden  said  money  paid  into  Court  must  be  applied  to 
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the  only  snm  reooyerable  on  the  counts  on  which  it  is  paid  in.  It  would 
*94^1  ^^  dangerous  to  say  that  *if  money  is  paid  into  Court  upon  one 
-J  count,  and  in  the  declaration  another  count  is  found  more  accu- 
rately applicable  to  the  plaintiff's  cause  of  action,  the  effect  of  the  pay- 
ment should  be  defeatea.  And  in  Early  v.  Bowman,  1  B.  &  Ad.  8o9 
(E.  C.  L.  R.  Yol.  20),  in  an  action  on  a  bill  of  exchange  with  money 
counts,  the  defendant  haying  pleaded  to  the  bill,  and  on  the  money 
counts  paid  money  into  Court,  it  was  held  that  he  was  entitled  to  the 
benefit  of  the  money  paid  into  Court.  [Crompton,  J. — The  defendants 
could  not  haye  paid  money  into  Court  on  the  count  upon  the  policy.] 
In  the  analogous  case  of  a  declaration  with  two  counts,  one  for  fraudu- 
lent representation  and  another  for  breach  of  agreement,  on  which 
money  is  paid  into  Court,  the  Judge  at  Nisi  prius  would  direct  the  jury, 
in  awarding  damages,  to  take  that  money  into  account.  Money  paid 
into  Court  under  a  mistake  may  be  restored  to  the  defendant:  Colyer  v. 
Selby,  cited  in  2  Arch.  Pr.  by  Chitty,  11th  ed.  1356,  note  (q),  per 
Parke,  B.,  at  Chambers,  oyerruling  the  dictum  of  Buller,  J.,  in  Malcolm 
V.  Fullerton,  2  T.  B.  645,  648 ;  Webster  v.  Emery,  in  error,  10  Exch. 
901. 

The  ancient  mode  of  paying  money  into  Court  was  under  a  rule  of 
Court,  *^  That  unless  the  plaintiff  accepted  of  it,  with  costs,  in  discharge 
of  the  action,  it  shall  be  struck  out  of  the  declaration,  and  paid  out  of 
Court  to  the  plaintiff  or  his  attorney ;"  Tidd  Pr.  619,  9th  ed. ;  and  that 
rule  would  be  moulded  to  meet  the  justice  of  the  case,  so  as  to  ayoid  the 
difiSculty  arising  on  the  plea  of  payment  of  money  into  Court  since  the 
Reg.  Gen.  H.  T.  "  General  Rules  and  Regulations,"  4  W.  4,  r.  17  (see 
6  B.  &  Ad.  yi.)    In  Gould  v.  Oliyer,  2  M.  &  Gr.  208  (E.  C.  L.  B.  yol. 

♦9461  ^^^'  ^^^^  *^*^  ^^^^^  *^®  ^^^  TM\e&  of  pleading,  there  was  a 
^  count  on  a  charter-party  for  improperly  loading  a  ship  and  a 
count  to  recoyer  general  ayerage,  which  bear  no  more  resemblance  to 
each  other  than  the  counts  in  this  declaration  do :  money  was  paid  into 
Court  on  the  second  count,  which  the  plaintiffs  took  out  of  Court  in 
satisfaction  of  the  damages  alleged  in  that  count :  a  yerdict  haying  been 
giyen  for  the  plaintiffs  on  the  first  count  for  a  less  sum  than  was  paid 
into  Court  on  the  second,  one  of  the  questions  was  whether  at  the  trial 
the  Judge  ought  to  haye  allowed  the  second  count,  the  plea  thereon, 
and  the  replication,  to  be  read  as  eyidence  on  the  part  of  the  defendant 
of  an  admission  by  the  plaintiff  that  the  careo  had  been  properly  stowed. 
In  the  course  of  the  argument  Tindal,  C.  tfT,  and  Bosanquet,  J.,  p.  221, 
intimated  that  the  plaintiffs  could  not  recoyer  upon  two  inconsistent 
counts,  and  Tindal,  C.  J.,  in  deliyering  the  judgment  of  the  Court,  said, 
p.  235,  '^  The  defendant,  admitting  the  second  claim,  pays  it  into  Court, 
which  the  plaintiffs  take  out,  haying  no  claim,  in  this  yiew,  beyond  the 
amount  paid  in.  But,  in  so  doing,  they  do  not  abandon  the  claim  which 
they  haye  preferred  in  the  first  count  of  the  declaration ;  and  upon 
which  issues  remain  to  be  tried.  They  would  not,  indeed,  be  permitted 
to  retain  the  whole  amount  of  loss  under  the  first  count,  and  the  amount 
of  general  ayerage  under  the  second ;  but  they  are  not  to  be  depriyed 
of  their  right  to  insist,  that  a  total  loss  has  been  sustained  by  the  mis- 
conduct of  the  defendant."  [Crompton,  J. — The  plain tifis  may  entfc 
up  judgment  at  their  peril.]  Here  they  ask  the  Court  to  amend  the 
judgment,  yiz.,  the  amount  found  by  the  ayerage-staters,  and  the  Court 
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irill  not  allow  it  to  be  amended  so  as  to  enable  the  plaintiffs  *to  r^gA^ 
recover  more  than  they  are  entitled  to  under  the  policy  of  insur-  ^ 
ance  which  is  a  contract  of  indemnity ;  as  that  would  be  an  abuse  of 
the  process  of  the  Court :  Cocker  v.  Tempest,  7  M.  &  W.  502. 

MUwardy  in  continuation  of  his  argument. — The  agreement  between 
the  attorneys  was  that  the  verdict  should  be  entered  for  the  amount 
fixed  by  the  average-staters.  [Cogkburn,  C.  J. — It  may  be  taken  that 
the  verdict  ought  to  be  entered  as  the  Judge  at  Nisi  prins  would  direct 
it  to  be  enteredj  The  dicta  in  Oliver  v.  Gould,  2  M.  &  Gr.  208,  221, 
285  (E.  C.  L.  K.  vol.  40),  were  not  necessary  for  the  decision  of  the 
case,  and  a  venire  de  novo  was  awarded.  The  premiums  are  not  paid 
into  Court  as  part  of  the  indemnity.  Upon  the  pleadings  the  plaintiffs 
are  entitled  to  recover  and  retain  both  amounts. 

Out.  adv.  vutt. 

Cbompton,  J.,  delivered  the  judgment  of  the  Court. 

In  each  of  these  cases,  the  plaintiffs  having  declared  on  a  policv  of 
insurance  with  a  count  for  money  had  and  received,  the  defendaota 
paid  the  amount  of  the  premium  into  Court  on  that  count,  pleading  Uk 
the  count  on  the  policies  so  as  to  raise,  amongst  other  defences,  that  of 
unseaworthiness.  The  plaintiffs  took  the  money  out  of  Court  in  satis* 
faction  of  the  claim  under  the  count  for  money  had  and  received.  At 
the  trial,  the  defence  of  unseaworthiness  having  failed  or  having  been 
abandoned,  a  special  case  was  stated  for  the  opinion  of  this  Court,  which 
was  afterwards  taken  into  the  Exchequer  Chamber,  and  in  both  Courts 
it  was  *held  that  the  plaintiffs  were  entitled  to  recover  as  for  an  r4eQ4o 
average  loss.  The  amount  of  the  average  loss  was  referred  to  ^ 
and  ascertained  by  average-staters,  but,  this  not  being  done  before  the- 
argument  of  the  case,  a  nominal  judgment  for  85007.  was  entered  up' 
for  the  purpose  of  taking  the  case  into  error. 

The  plaintiffs  are  now  to  enter  up  their  judgment  and  take  out  their 
execution  for  the  amount  to  which  they  are  entitled.  And  they  claim 
to  be  entitled  to  enter  their  judgment  and  take  out  their  execution  for 
the  entire  amount  of  the  average  Toss  without  giving  credit  to  the  defend- 
ants for  the  amount  paid  into  Court  and  taken  out  by  the  plaintiffs. 
The  defendants  obtained  rules  nisi,  in  effect,  to  restrain  the  plaintiffit 
from  taking  judgment  and  execution  for  the  entire  amount  of  the  loss 
without  giving  credit  for  the  sums  paid  in  respect  of  the  premiums. 

It  is  obvious  that  nothing  could  be  more  unjust  than  that  the  plaintiffs 
should  recover  back  the  premiums  which  they  could  only  be  entitled  to 
on  the  ground  that  the  risk  under  the  policy  did  not  attach,  and  also  the 
whole  amount  of  the  loss  to  which  they  could  only  be  entitled  if  the 
risk  did  attach.  It  is  plain  that  what  the  plaintiffs  were  entitled  to  in 
the  event  which  happened  was  the  loss  after  deducting  the  premiums. 
It  was  said,  however,  on  the  part  of  the  plaintiffs,  that  the  state  of  the 
pleadings  allowed  them  to  perpetrate  this  injustice,  and  that  the  money 
which  had  been  paid  into  Court  and  taken  out  in  satisfaction  could  not 
in  any  way  be  treated  as  reducing  the  amount  to  which  the  plaintiffs 
were  entitled  in  respect  of  their  average  loss.  On  the  other  hand  it 
was  contended  that  the  deduction  in  '^'question  was  one  which  a  r^co^q 
jury  ought  on  the  trial  to  take  into  account  in  reduction  of  the  ^ 
damages.  It  was  said  that  the  jury,  having  ascertained  the  amount  of 
the  loss,  have  to  inquire  what  is  the  damage  to  which  the  plaintiffs  wera 
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entitled,  and  that  there  are  many  cases  in  which,  circnmstances  happen* 
ing  after  the  primft  facie  damage  has  occurred,  are  allowed  to  reduce 
the  damages.  Thus  part  payment  after  action  brought  has  always  been 
held  to  reduce  the  damages :  so,  in  trover  the  return  of  the  goods  goes 
in  reduction  of  damages :  and  in  the  case  of  an  executor  de  son  tort 
who  has  interfered  with  the  estate  and  so  converted  it,  if  he  has  paid 
debts  he  is  '*  recouped,"  as  it  is  called,  in  damages. 

It  is  unnecessary  to  decide  this  question  in  the  present  case,  because 
we  think  that  the  Court  has  the  power  of  preventing  the  plaintiffs  from 
proceeding  to  carry  out  by  its  process  such  a  piece  of  injustice  as  they 
are  here  contemplating.  In  Gould  v.  Oliver,  2  M.  &  Gr.  208  (E.  C.  L. 
B.  vol.  40),  where  the  plaintiffs  obtained  a  verdict  on  a  count  inconsistent 
with  that  on  which  money  was  paid  into  Court,  it  was  insisted  that,  by 
taking  the  money  out  of  Court,  the  plaintiffs  had  estopped  themselves 
from  recovering  on  the  inconsistent  count.  The  Court  held  that  such 
estoppel  ought  not  to  prevail,  and  that  each  count  must  be  dealt  with 
independently  of  the  rest  of  the  record ;  but  Tindal,  G.  J.,  remarked, 
p.  235,  that  the  plaintiffs  would  not  be  permitted  to  retain  the  whole 
amount  of  the  loss  under  the  first  count  and  the  amount  of  the  general 
average  under  the  second.     This  remark,  though  said  not  to  be  neces* 

*9^01  ^^^^  ^^  ^^  P^^^  ^^  ^^^  matter  decided,  '*'was  strictly  pertinent  to 
-J  the  matter  under  the  consideration  of  the  Court,  being  an  answer 
to  an  objection  which  might  have  arisen  that,  if  there  were  not  aa 
estoppel,  the  plaintiffs,  having  got  the  money,  could  not  be  made  to  part 
with  what  they  had  taken  out  of  Court,  and  that  so  they  could  recover 
it  twice  over.  No,  says  the  Chief  Justice,  the  Court  would  not  allow 
them  to  retain  it  and  take  the  whole  amount  of  the  loss  besides.  Now, 
here,  the  plaintiffs  would  get,  besides  their  indemnity  from  loss  on  the 

Eolicy,  the  amount  of  the  premiums :  in  other  words,  they  would  get 
ack  the  price  they  had  paid  and  the  thine  bargained  for  as  well.  We 
think  they  cannot  be  permitted  to  retain  both.  The  expression  of  the 
Chief  Justice  seems  to  point  to  the  power  inherent  in  these  Courts,  by 
stay  of  proceedings  Or  otherwise,  to  prevent  the  abuse  of  their  process. 
For  these  reasons  we  are  of  opinion  that  the  defendants  are  entitled 
to  the  relief  they  pray  for,  and  that  the  rules  should  be  made  absolute 
to  prevent  the  plaintiffs  from  signing  judgment  or  issuing  execution  for 
any  larger  amount  in  respect  of  damages  than  the  balance  of  the  aver- 
age loss  ascertained  by  the  average-staters,  after  deducting  the  amount 
oi  the  premiums  paid  into  Court. 

Rules  accordingly,  without  costs.  -  Rules  absolute. 


^QKin     *The  QUEEN  v.  The  WORKSOP  Local  Board  of 
^^^J  Health,    [t/iinc  14,  1865.] 

Board  of  HeaUh.^ll  ib  12  Vtel,  c.  63,  s».  89.  98,  149.— I>M<rtc/-ra/€.— 5«rf  <f 

Board, — Estimate. 

1.  The  absence  in  the  rate-hook  of  the  seal  of  the  Local  Board  of  Health  and  the  signature 
•f  five  of  its  members,  as  required  by  The  Public  Health  Act,  1848,  11  A  12  Vict  c  W.  s.  ll», 
In  the  cave  of  a  non-corporato  district,  is  a  fatol  objection  to  the  Yalidity  of  a  distriet-rate 
VAder  tbat  Act. 
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S.  CoBOMinm,  that  the  Mtiififtto  for  a  nte  reqaind  by  teol  98  of  that  Aet  may  be  both  for 
proip«otiTe  and  retroipeetive  expeaiet,  at  loait  if  the  latter  were  within  the  fix  monthi  limited 
by  Mot  80. 

3.  Qncere,  whether  a  district-rate  under  that  Act  is  rendered  Toid  when  the  estimate  on  whieb 
it  is  founded,  as  required  by  sect  98,  does  not  show  with  sufficient  distinctness  the  sums  required 
for  each  of  the  purposes  in  respect  of  which  the  rate  was  made? 

Special  case  stated  by  the  Quarter  Sessions  of  the  county  of  Not^ 
tingham. 

The  parish  of  Worksop,  in  the  county  of  Nottingham,  was  duly  formed 
in  1852  into  a  non-corporate  district  for  the  purposes  of  The  Puhlio 
Health  Act,  1848,  and  the  provisions  of  The  Local  Government  Act, 
1858,  have  been  duly  applied  thereto.  There  is  a  Local  Board  of  Health 
elected  by  the  owners  of  property  and  rate-payers  within  the  district* 
Alfred  Brodhurst,  a  rate-payer  within  the  district,  is  the  appellant,  and 
the  Local  Board  of  Health  are  the  respondents.  On  the  7th  June,  1862, 
the  Local  Board  gave  public  notice  of  their  intention  to  make  a  general  dis- 
trict rate.  The  rate  was  in  fact  intended  to  be  made  to.raise  money 
for  the  payment  partly  of  future  charges  and  expenses,  and  partly  of  . 
charges  and  expenses  incurred  within  six  months  before  the  making  of 
the  rate.  An  estimate  of  the  money  required  for  the  purposes  in  re**, 
spect  of  which  the  rate  was  to  be  made  was  prepared  and  approved 
*by  the  Local  Board  before  proceeding  to  make  the  rate.  This  r^iQco 
estimate  was  entered  in  the  rate-book  as  follows : —  ^ 

'*  21  &  22  Vict.    Estimate  of  the  money  required  for  the  purposes  in 
cap.  98.  respect  of  which  the  general  district  rate  hereafter 

set  forth  is  to  be  made. 
Purposes.  £     <b    d. 

Salaries  of  officers 178  10    0 

Rents,  rates,  and  collector's  poundage  •  •  •  70  18  8 
Watering  the  public  streets  and  expenses  of  fire-engine  61  0  0 
Printing,  stationery,  advertising,  and  postage,  .  .  40  3  7 
Election  expenses.    Filling  in  and  covering  old  sewers 

and  drains,  and  cleansing  sewers  and  outfall .        •      65    0    0 
Law  charges,  surveyor's  instruments,  and  incidental 

expenses 74    0    0 

£489  11  10 


The  rateable  value  of  the  property  assessable  for 

the  above  rate 30^184  19    2 

The  amount  of  the  rate  necessary  to  be  made  for 

such  purposes  upon  each  pound  of  such  value       .     Sixpence. 
The  above  estimate  has  been  submitted  to  the  Local  Board  and  ap^ 
proved  of  by  them. 

As  witness  my  hand,  this  2d  day  of  June,  1862. 

(Signed)        Robert  White, 

Clerk  of  the  said  Board." 

The  rate-book  and  the  minute-book  of  the  Board,  containing  the  details 
of  actual  expenditure  upon  which  the  calculations  of  the  estimate  were 
based,  were  duly  *kept  in  the  office  of  the  Board  open  to  public  r^oeo 
inspection.     The  rate  was  declared  made  by  a  resolution  of  the   ^ 
Board  passed  at  a  Board  Meetings  on  the  16th  June,  1862,  and  entered 
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upon  the  minutes  of  that  meeting,  which  were  signed  in  due  course  by 
the  chairman  at  the  next  meeting  of  the  Board. 

The  resolution  was  as  follows : — 

^*  The  clerk  produced  general  district  rate  at  sixpence  in  the  pound 
amounting  to  i28L  15«.  ll^d.,  and  the  recoverable  arrears  amounting 
to  S9Z.  19«.  &d. ;  and  it  was  moved  by  Mr.  Worth  and  seconded  by  Mr. 
Marlin,  and  unanimously  resolved,  that  the  rate  now  produced  be  and 
the  same  is  declared  made,  and  that  the  clerk  do  cause  notice  of  the 
making  thereof  to  be  given  as  required  by  law." 

The  rate  was  set  forth  in  the  rate-book  under  this  heading : — 

^^  An  assessment  for  a  general  district  rate  made  by  the  Local  Board 
of  Health  for  the  district  of  Worksop  for  defraying  such  expenses  as  are 
by  The  Public  Health  Act,  1848,  and  The  Local  Government  Act, 
1858,  chargeable  upon  that  rate,  this  16th  day  .of  June,  1862,  after  the 
rate  of  sixpence  in  the  pound,  upon  the  several  occupiers  and  other  par- 
ties liable  by  law  to  be  assessed  thereto,  to  commence  and  be  payable  on 
the  17th  day  of  June,  1862." 

No  seal  or  signature  of  the  Board  was  affixed  to  the  rate  in  the  rate- 
book. 

The  making  of  the  rate  was  duly  published. 

Alfred  Brodhurst  appealed  against  the  rate  on  several  grounds,  and 
the  appeal  was  heard  at  the  Quarter  Sessions  held  on  the  20th  October, 
1862.  The  material  objections  to  the  rate  urged  at  the  trial  were 
these  :— 

*9541       ^1^^-  ^hat  the  Local  Board  of  Health  had  no  power,  *under 
-J  the  89th  section  of  the  Public  Health  Act,  1848,  to  make  one 
and  the  same  rate  for  the  payment  of  future  expenses  and  of  expenses 
previously  incurred. 

Second.  That  the  estimate  of  the  money  required  for  the  purposes  in 
respect  of  which  the  rate  was  to  be  made  did  not  show  the  several  sums 
required  for  each  of  such  purposes  with  the  particularity  required  by 
the  98th  section  of  The  Public  Health  Act,  1848. 

Third.  That  the  rate  was  void  under  the  149th  section  of  The  Public 
Health  Act,  1848,  for  want  of  the  seal  of  the  Local  Board  and  the  sig- 
nature of  five  of  its  members  to  the  rate  in  the  rate-book. 

The  Quarter  Sessions  held  that  the  Local  Board  had  power  to  make 
one  and  the  same  rate  for  future  and  past  expenditure :  that  the  pur- 
poses in  respect  of  which  the  rate  was  to  be  made  were  set  forth  in  the 
estimate  with  sufficient  particularity :  but  that  the  rate  was  void  for  want 
of  the  seal  of  The  Board  and  the  signature  of  five  of  its  members.  And 
they  quashed  the  rate  subject  to  the  opinion  of  this  Court  to  be  taken  by 
consent  of  both  parties  upon  all  the  three  above  grounds  of  objection. 

The  case  was  argued  for  the  first  time  in  Easter  Term,  1864,  April 
28(],  before  Ooceburn,  C.  J.,  and  Sheb,  J. 

Wehhy  and  Cave,  for  the  appellant. — The  89th  section  of  The  Public 
He&lth  Act,  1848,  11  k  12  Vict.  c.  68,  enacts  ^'  That  the  Local  Board 
of  Health  may  make  and  levy  the  said  special  and  general  district  rates, 
or  any  or  either  of  them,  prospectively,  in  order  to  raise  money  for  the 
payment  of  future  charges  ana  expenses,  or  retrospectively  in  order  to 
raise  money  for  the  payment  of  charges  and  expenses  which  may  have 
*9551  ^^^  incurrea  at  any  time  within  six  months  ^before  the  making 
^  of  the  rate;  &c."*  And  sect.  98  enacts,  ''  That  the  Local  Board 
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of  Health,  before  proceeding  to  make  any  general  or  special  district  rate 
or  private  improvement  rate  under  this  Act,  shall  cause  an  estimate  to 
be  prepared  of  the  money  required  for  the  purposes  in  respect  of  which 
the  rate  is  to  be  made,  showing  the  several  sums  required  for  each  of 
such  purposes,  the  rateable  value  of  the  property  assessable,  and  the 
amount  of  rate  which  for  those  purposes  it  is  necessary  to  make  upon 
each  pound  of  such  value ; .  and  the  estimate  so  made  shall  forthwith, 
after  being  approved  of  by  the  said  Local  Board,  be  entered  in  the  rate- 
book, and  be  kept  at  their  office,  open  to  public  inspection  during  office- 
hours  thereat."  The  rate  here  professes  to  be  a  eeneral  district  rate 
under  sect.  87,  which  enacts,  '*  That  the  treasurer  snail  keep  a  separate 
account,  to  be  called  ^  the  district  fund  account,'  and  the  moneys  carried 
to  such  account  under  the  directions  of  this  Act  shall  be  applied  by  the 
Local  Board  of  Health  in  defraying  such  of  the  expenses  incurred  or  to 
be  incurred  by  the  said  Local  Board  in  carrying  this  Act  into  execution, 
and  not  otherwise  expressly  provided  for,  as  they  may  think  proper ; 
and  the  said  Local  Board  shall  from  time  to  time,  when  and  as  often  as 
ocaasion  may  require,  make  and  levy,  in  addition  to  any  other  rate,  a 
rate  or  rates  to  be  called  *  general  district  rates,'  for  defraying  such  ex- 
penses as  are  charged  upon  that  rate  by  this  Act,  and  such  other  expenses 
of  executing  this  Act  in  any  district  as  are  not  provided  for  by  any  other 
rate,  or  defrayed  out  of  the  said  district  fund  account."  But  it  must  be 
a  special  district  rate  under  sect.  86,  and  such  rates  are  abolished  by 
The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98,  s.  54.  [Cook- 
BURN,  C.  J. — Then  this  would  '*'come  under  the  latter  part  of  r^g^g 
sect.  87  of  the  first  Act,  which  provides  for  the  expenses  of  exe-  ^ 
cuting  the  Act  which  are  not  provided  for  by  any  other  rate.]  Perhaps 
80.  The  first  point  may  be  given  up.  But  on  the  second  the  present 
estimate  does  not  show  with  sufficient  distinctness  the  several  purposes 
for  which  the  rate  is  made.  The  statute  has  placed  great  powcr^  in 
the  hands  of  the  Board,  the  exercise  of  which  ought  to  be  carefully 
watched,  as  much  jobbing  would  ensue  if  a  rate  could  be  made  for  a 
lump  sum  without  specifying  for  what  purposes.  [They  also  urged  the 
necessity  of  the  seal  of  the  Local  Board  to  the  rate,  under  sect.  149, 
which  enacts,  *^That  whenever  the  consent,  sanction,  or  approval  or 
authority  of  the  General  Board  of  Health  is  required  by  the  provisions 
of  this  Act,  the  same  shall  be  in  writing  under  their  seal  and  the 
hands  of  two  or  more  members  thereof;  and  whenever  the  consent, 
sanction,  approval,  or  authority  of  the  Local  Board  of  Health  is  so 
required  the  same  shall  (in  the  case  of  a  non-corporate  district)  be  in 
writing  under  their  seal  and  the  hands  of  five  or  more  of  them,  or  (in 
case  of  a  corporate  district)  under  their  common  seal."] 

BoviU  {F,  Lushingtan  with  him),  for  the  respondents. — The  Board 
under  this  statute  are  empowered  to  make  general  rates  affecting  a 
whole  district,  special  rates  affecting  a  portion  of  it,  and  private  im- 
provement rates  affecting  particular  individuals,  and  it  is  sufficient  if 
they  specify  the  amounts  they  require  for  each  of  those  purposes.  If 
the  other  side  are  right  the  Board  would  have  to  specify  how  much  they 
required  for  every  individual  drain  and  every  individual  water  closet. 
But,  in  any  view  of  this  point,  the  statute  being  only  in  the  affirmative 
is  simply  *directory,  Dwarris  on  Statutes,  d.  606,  2d  ed.,  and  r^ggY 
does  not  render  the  rate  invalid  if  these  con  litions  are  not  com-  '- 
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plied  with.  A  rate  made  under  this  Act  not  pnUiahed  as  required  by 
sect.  108  is  not  void :  Le  Feuvre  v.  Miller,  8  £.  &  B.  321  (E.  0.  L.  B. 
vol.  92).  [GocKBURN,  C.  J. — A  poor-rate  is  not  ralid  until  publicatioB.1 
That  is  by  force  of  the  language  of  stat.  17  G.  2,  c.  8,  and  tne  Parochial 
Assessments  Act,  6  &  7  W.  4,  c.  96 ;  Reg.  v.  The  Eastern  Counties 
Railway  Company,  5  £.  &  B.  974  (£.  C.  L.  R.  vol.  86).  [Cockbubk, 
C.  J. — What  remedy  then  has  the  ratepayer  who  is  called  on  to  pay  a 
rate  made  without  a  proper  previous  estimate  ?]  The  Board  might  be 
indicted  for  a  conspiracy  to  evade  the  statute.  [The  Court  referred  to 
Reg.  V.  The  Inhabitants  of  Fordham,  11  A.  &  E.  73  (E.  C.  L.  R.  vol. 
39.]  A  contract  entered  into  by  the  Local  Board  under  sect.  85  is  not 
invalid  because  a  previous  estimate  by  a  surveyor,  as  required  by  that 
section,  was  not  obtained :  Nowell  v.  The  Mayor,  &c.,  of  Worcester,  9 
Exch.  457.  [He  also  cited  Rex  v.  The  Justices  of  Leicester,  7  B.  & 
C.  6  (E.  C.  L.  R.  vol.  14),  and  on  proceeding  to  argue  the  question  as 
to  the  necessity  of  the  seal  of  the  Local  Board,  &c.,  was  stopped  by  the 
Court.] 

Wehbyy  having  been  called  on  by  the  Court  to  replv,  said  he  did  not 
contend  that  the  rate  was  void,  but  simply  that  it  could  not  be  enforced, 
and  was  voidable  on  appeal.  [He  cited  Reg.  v.  The  Justices  of  Kingston 
upon  Thames,  E.  B.  &  E*  256  (E.  C.  L.  B.  vol.  96.] 

Our.  adv»  vulL 

The  judgment  of  the  Court  was  delivered,  at  the  Sittings  after 
Michaelmas  Term,  1864,  December  18th. 

^Qccrt       '^CocKfiURX,  C.  J. — Thlg  was  a  case  on  an  appeal  to  the  Court 
-I  of  Quarter  Sessions  of  the  county  of  Nottingham,  against  a  gene- 
ral district  rate,  made  by  the  respondents,  the  Local  Board  of  Health 
of  the  non-corporate  district  of  Worksop,  on  the  16th  June,  1862. 

The  objections  to  the  rate  were  as  follows : — 

First.  That  the  estimate  of  the  money  required  for  the  purposes  in 
respect  of  which  the  rate  was  made  did  not  show  the  several  sums  required 
for  each  of  such  purposes  with  the  particularity  required  by  the  98th 
section  of  The  Public  Health  Act,  1848, 11  k  12  Vict.  c.  68. 

Second.  That  the  respondents  had  no  power  under  the  89th  sectioE 
to  make  one  and  the  same  rate  for  the  payment  of  future  expenses  and 
expenses  previously  incurred. 

Third.  That  the  rate  was  void  under  the  149th  section  for  want  of 
the  seal  of  the  Board  and  the  signature  of  five  of  its  members,  to  the 
rate  in  the  rate  book. 

The  Court  of  Quarter  Sessions  held  the  first  and  second  of  these  ob- 
jections to  be  unfounded ;  but  they  held  the  third  objection  to  be  fatal 
to  the  race. 

We  have  no  difficulty  in  holding  the  decision  of  the  Sessions  as  to  the 
second  objection  to  be  right.  The  89th  section  of  the  Act  authorises 
the  making  of  rates  by  the  Local  Board,  to  raise  money  for  the  payment 
of  charges  and  expenses  which  may  have  been  incurred  within  six  months 
before  the  making  of  the  rate ;  and  it  is  not  stated  in  the  case  before  us 
that  the  expenses  which  this  rate  provided  for  retrospectively  were  of  an 
earlier  date.  This  being  so,  we  see  no  objection  to  past  and  future  ex- 
penses being  provided  for,  so  long  as  they  are  sufficiently  specified  io 
the  estimate,  in  one  and  the  same  rate. 
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Ai  r^^ards  the  first  head  of  objection,  the  98th  section  *of  the  r^qcn 
Act  provides  that  an  estimate  shall  be  prepared  by  the  Board  of  ^ 
the  money  required  for  the  purposes  for  whi9h  the  rate  is  made,  showing 
the  several  sums  required  for  each  of  such  purposes,  the  rateable  value 
of  the  property  assessable,  and  the  amount  of  rate  which  for  those  pur- 
poses it  is  necessary  to  maJce  upon  each  pound  of  such  value.     And,  by 
sects.  98  and  100,  the  estimate  so  made  is,  after  approval  of  it  by  the 
Local  Board,  to  be  entered  in  the  rate-book,  to  be  open  to  public  inspec- 
tion at  the  office  of  the  Board  during  office  hours — any  person  being  at 
liberty  to  inspect  and  take  copies  of  or  make  extracts  from  it  without 
fee  or  reward ;  and  whosoever,  having  the  custody  of  it,  refuses  to  allow 
such  inspection,  or  the  taking  of  such  copies  or  extracts,  becomes  for 
such  offence  liable  to  a  penalty  of  6L    An  estimate  was  in  the  present 
instance  prepared  and  approved,  as  is  set  forth  in  the  case,  by  the  Local 
Board,  but  some  of  the  items  appear  to  us  to  be  open  to  objection,  as 
combining  incongruous  items  in  one  lump  sum,  in  a  manner  inconsistent 
with  the  requirements  of  the  Act,  and  tending  to  conceal  instead  of 
conveying  the  information  as  to  the  local  expenditure  which  it  was  in- 
tended that  the  ratepayers  should  have.     In  the  items — "  Salaries  of 
officers  178/.  10s." — ^^  Bents,  rates,  and  collector's  poundage  70/.  18«. 
8(2." — '^  Watering  the  public  streets  and  expenses  of  fire  engine  61/." 
— ^^  Printing,  stationery,  advertising,  and  postaize  40/.  8#.  Id." — the 
objects  of  expense  mentioned  have  that  sort  of  affinity  to  each  other 
which  in  any  ordinary  statement  of  outlay  would  make  it  not  improper 
to  include  them  in  the  same  class.     In  items  thus  grouped,  though  the 
exact  amount  already  expended,  or  to  be  expended,  upon  any  one  object, 
is  not  staled,  a  proximate  conjecture  may  *be  formed  of  it  by  r«Q/«A 
comparing  the  sum  for  the  whole  item  with  the  various  objects  for  ^ 
which  such  sum  is  stated  to  be  required.     As  to  these  items,  therefore, 
we  think  there  is  in  this  estimate  a  substantial,  though  not  a  literal, 
compliance  with  the  requirements  of  the  98th  section ;  but  it  is  otherwise 
as  respects  the  sixth  and  seventh  items,  viz.,  '^  Election  expenses.    Filling 
in  and  covering  old  sewers  and  drains,  and  cleansing  sewers  and  outfall 
65/." — '*  Law  charges,  surveyor's  instruments,  and  incidental  expenses 
74/."     We  think  the  ratepayers  are  entitled  to  know  the  amount  of 
election  expenses  and  law  charges  as  well  as  of  salaries  of  officers,  and 
of  rents,  rates  and  collector's  poundage.     We  think  election  expenses 
and  law  charges  should  not  be  mixed  up  with  expenses  of  a  totally  dif- 
ferent character  and  which  do  not,  in  the  smallest  degree^  assist  in  the 
formation  of  a  proximate  conjecture  as  to  their  amount. 

While,  however,  we  have  no  hesitation  in  saying  that  the  estimate  in 
question  is  not  a  sufficient  compliance  with  the  requirements  of  the  98th 
section,  a  very  serious  difficulty  presents  itself  as  to  what  should  be  held 
to  be  the  consequence  of  the  defectiveness  of  the  estimate  as  respects 
the  validity  of  the  rate.  On  the  one  hand,  it  is  contended  that  com- 
pliance with  the  provisions  of  the  98th  section  as  regards  the  estimate 
is  a  condition  precedent  to  the  authority  to  make  the  rate ;  on  the  other, 
it  is  said  that  the  enactment  is  directory  only,  and  at  most  can  only 
expose  the  Local  Board  to  such  proceedings  as  may  be  the  consequence 
of  disobedience  to  the  directions  of  a  statute  or  the  non-performance  of 
a  statutory  duty ;  but  that  the  non-compliance  with  such  directions  \fi 
no  way  iJects  the  validity  of  the  rate.     It  appears  to  us  that  ve.ry 
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*d6l1  ^^^^^^  inconvenience  will  be  *likely  to  ensue  from  oar  holding 
-■  in  favour  of  either  of  these  conflicting  views.  On  the  one  han<j^ 
if  we  hold  the  provisions  of  the  98th  and  following  sections  to  be  con- 
ditions precedent  to  the  validity  of  the  rates  to  be  made  under  this  Act, 
the  omission  of  any  of  the  particulars  in  the  estimate  required  by  the 
98th  section,  however  unimportant,  or  the  uniting  of  two  or  three  items 
not  belonging  to  the  same  class,  though  no  practical  inconvenience 
might  arise  therefrom,  may  be  made  a  ground  of  exception  to  the 
validity  of  a  rate,  and  so  a  door  may  be  opened  to  a  captious  ratepayer 
to  harass  the  Local  Board  and  cause  expense  to  the  ratepayers  by  appeal- 
ing against  the  rates  necessary  to  carry  out  the  purposes  of  the  Act. 
On  the  other  hand,  if  we  hold  the  requirements  of  the  98th  section  to 
be,  as  was  contended  by  the  respondents,  directory  only,  it  is  obvious 
that  a  provision  which  is  essential  to  protect  the  ratepayers  against 
undue  expenditure  or  abuse  may  be  set  at  nought  or  rendered  practically 
ineffectual,  inasmuch  as  any  remedy  which  the  parties  interested  may 
have  by  indictment  or  other  proceedings  for  breach  of  duty  would,  as 
against  a  public  body,  probablv  be  of  little  practical  avail. 

We  are  on  reflection  so  much  impressed  with  a  sense  of  the  mischief 
which  might  arise  from  our  pronouncing  in  favour  of  either  of  these 
views,  as  likely  to  lead  to  such  a  course  of  conduct  as  we  have  suggested, 
that  we  have  deemed  it  better,  finding  that  in  our  judgment  the  third 
ground  of  objection  is  fatal  to  the  rate,  to  abstain  from  pronouncing  an 
opinion  on  this  part  of  the  case,  so  as  to  leave  the  question  an  open  one. 

We  think  the  decision  of  the  Court  of  Quarter  Sessions,  in  holding 
*Q621  ^^^  want  of  the  seal  of  the  Local  Board  *to  be  fatal  to  the 
-■  validity  of  the  rate,  was  right.  It  has  been  urged  'against  it 
that  the  149th  section  does  not  apply  to  acts  done  by  the  Board  itself^ 
but  only  to  acts  done  (that  is,  as  contended,  done  by  others)  with  the 
consent  of  the  Board,  its  sanction,  approval,  or  authority.  But  the 
section  provides  that  whenever  the  approval  of  the  Board  is  required  by 
the  provisions  of  the  Act,  such  approval  shall  be  in  writing  under  its 
seal  and  under  the  hands  of  two  or  more  members  of  it, — and  the  fact 
that  the  98th  section  expressly  provides  that  the  estimate  shall  be 
approved  by  the  Local  Board,  and  entered  in  the  rate-book  as  the  basis 
of  the  rate,  seems  also  to  imply  that  the  rate  itself  shall  be  so  approved. 
Besides,  the  making  of  the  rate  is  clearly  a  thing  for  which  the  ^'  sanc- 
tion" and  ^'  authority*'  of  the  Local  Board  is  required,  and  is  therefore 
within  the  express  enactment  of  the  149th  section.  We  cannot  doubt 
that  it  was  the  intention  of  the  Legislature  iu  this  section,  that  the 
power  intrusted  to  the  Local  Board  of  rating  the  inhabitants  within  its 
district  for  the  purposes  of  the  Act  should  not  be  exercised  without 
observance  of  the  formalities  which  are  necessary  to  give  security  to  the 
ratepayers  that  the  estimate  and  the  rate  are  the  result  of  a  deliberate 
exercise  of  judgment  and  discretion  on  the  part  of  those  who,  being 
elected  members  of  the  Board  under  the  provisions  of  the  Act,  are 
empowered  by  it  to  make  the  estimate  and  rate. 

Our  judgment  therefore  is  that  the  order  of  the  Quarter  SessionSi 
quashing  the  rate,  be  confirmed.  Order  of  Sessions  confirmed. 

In  Hilary  Term,  1865,  BoviU  applied  that  the  question  on  which  the 

*9631  ^^^^^  ^^^  decided  against  the  validity  of  the  *rate,  namely,  th^ 

^  absence  of  the  seal  of  the  Local  Board  of  Health  to  the  rat^ 
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might  be  re-argaed,  as  on  the  argument  the  Court  had  expressed  an 
opinion  in  favour  of  the  Local  Board  on  that  point,  and  stopped  him. 
The  Court  acceded  to  this  application ;  and  the  case  was  accordingly 
re-argued  in  Easter  Term,  1865,  April  26th,  and  Trinity  Term,  1865, 
Juno  13th,  before  Cockburn,  G.  J.,  Blackburn,  Mellor  and  Shbb, 
JJ. 

Bovill  and  Brutotvey  for  the  respondents. — It  is  not  necessary  that 
the  seal  of  the  Local  Board  should  be  attached  to  this  rate  in  the  rate- 
book.  Stat.  11  &  12  Vict.  c.  68  contains  many  provisions  by  which  the 
approval  or  authority  of  the  General  Board  of  Health  is  required,  and 
the  first  clause  of  sect.  149  renders  their  seal  necessary  solely  for  the 
purpose  of  authenticating  that  approval  or  authority,  and  does  not  refer 
to  any  other  acts  to  be  done  by  them.  So  also  the  second  clause  of  the 
section  relates  to  cases  in  which  the  approval  or  authority  of  the  Local 
Board  is  required  for  doing  acts  in  the  exercise  of  their  powers  in  rela- 
tion to  sewers,  drains,  the  cleansing  of  streets,  removal  of  nuisances, 
inspection  of  lodging-houses,  &c.  [He  referred  to  the  group  of  sections 
41-66.]  There  are  ample  materials  for  the  words  to  act  upon  without 
making  them  operate  on  a  rate  or  a  contract  entered  into  by  the  Local 
Board.  [Cockburn,  G.  J. — The  making  of  the  rate  is  not  done  by  the 
Board  itself,  but  by  their  clerk  under  their  authority.  Blackburn,  J. 
— By  sect.  98  the  Board,  before  proceeding  to  make  a  rate,  shall  cause 
an  estimate  to  be  prepared  of  the  money  required  for  the  purposes  in 
respect  of  which  the  rate  is  to  be  made,  and  the  estimate  so  made  shall, 
after  being  approved  *by  the  Board,  be  entered  in  the  rate-book  r^qoA 
and  kept  at  their  office  for  inspection :  it  is  difficult  to  under-  ^ 
stand  why  the  seal  of  the  Board  should  be  required  to  the  approval  of 
\  the  estimate  for  the  rate  and  not  to  the  more  important  act  of  making 
the  rate.]  The  estimate  is  not  to  be  entered  in  the  rate-book  until  the 
Board  have  approved  it.  [Blackburn,  J. — Sect.  99  requires  that 
public  notice  shall  be  given  of  the  intention  of  the  Board  to  make  a 
rate :  that  looks  as  if  the  estimate  was  not  intended  to  be  final.]  Sect. 
103  expressly  enacts  that  all  rates  made  or  collected  under  the  autho- 
rity of  the  Act  shall  be  published  in  the  same  manner  as  poor-rates, 
'^  and  shall  be  made  in  such  manner  and  form,  and  be  collected  by  such 
persons,  and  either  together  or  separately,  or  with  any  other  rate  or 
tax,  as  the  Local  Board  of  Health  shall  from  time  to  time  appoint." 
And  by  sect.  117,  which  constitutes  the  Local  Board  of  Health  surveyor 
of  the  highways,  it  is  provided,  *'  that  neither  the  allowance  by  justices, 
nor  the  signature  by  the  Local  Board  of  Health,  shall  be  necessary  in 
the  case  of  any  rate  made  by  the  Local  Board  of'  Health  under  this 
Act."  The  proviso  in  this  section  would  have  negatived  also  the  neces- 
sity of  the  seal  being  affixed  to  rates  if  sect.  149  had  been  understood 
by  the  Legislature  as  applicable  to  them.  [Blackburn,  J. — The  pro- 
viso only  says  that  the  signature  of  the  Local  Board  shall  not  be 
necessary  because  a  corporation  cannot  give  its  signature.]  It  assumes 
that  the  highway-rate  will  be  made  in  the  old  form ;  and  that  is  by 
resolution  of  a  body  who  are  eleeted  by  the  ratepayers,  which  also 
requires  confirmation.  By  sect.  106  the  production  of  the  rate-book  is 
made  primfi  facie  evidence  of  the  making  and  validity  of  the  rate.  If 
the  *seal  were  required  to  be  affixed  to  a  resolution  for  making  r^eofse 
a  rate  it  would  be  required  to  be  affixed  to  every  resolution  of  ^ 
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the  Local  Board  affecting  property.  If  this  clause  applies  to  a  ratt, 
.pect  85,  which  enacts  that  contracts  for  carrying  the  Act  into  e'zecQ- 
tion  whereof  the  value  or  amount  shall  pzceed  10/.  shall  be  in  writing 
and  sealed  with  the  seal  of  the  Local  Board,  would  be  unnecessary ;  as 
also  would  sect.  Ill,  which  prescribes  the  form  of  a  mortgage  under  the 
Act,  and  sect.  115,  which  prescribes  the  mode  of  making  by-laws, 
requiring  in  both  cases  the  seal  of  the  Board  to  be  affixed.  [Black- 
burn, J. — Those  provisions  would  be  superfluous,  but  not  inoonsistent 
with  sect.  149 :  acts  which  the  Local  Board  do  in  the  exercise  of  their 
common-law  powers  as  a  corporation  would  not  be  within  that  section.] 
Sect.  123,  which  provides  for  disputes  as  to  the  amount  of  compensatioa 
to  be  made  under  the  provisions  of  the  Act,  directs  that  the  appoint- 
ment of  an  arbitrator  on  behalf  of  the  Local  Board  shall  be  under  their 
seal.  [He  also  referred  to  sects.  34,  35,  36,  37,  40.]  Further,  the 
second  clause  of  sect.  149  renders  the  seal  of  the  Local  fioard  necessMry 
only  in  the  same  cases  in  which  the  oonsent,  sanction,  approval,  or 
^thority  of  the  General  Board  is  required. 

Mellish  and  Cave^  contrd.. — The  language  of  stat.  11  k  12  Vict.  c.  68, 
8.  149,  is  plain.  By  that  section  the  seal  and  signature  of  five  or  more 
pembers  of  the  Local  Board  in  a  non-corporate  district  is  intended  to  have 
the  same  effect  as  the  common  seal  of  the  Local  Board  in  a  corporate 
district,  and  is  required  for  the  same  purposes.  This  enactment  is  super- 
fluous as  regards  corporate  districts,  because  for  them  the  seal  is  required 
'*QM1  by  the  ^common  law :  why  these  Boards  were  not  made  corpora- 
-I  tions  in  express  terms  is  not  intelligible.  The  Local  Grovernment 
Act,  1858,  21  &  22  Vict.  c.  98,  s.  61,(a)  dispenses  with  the  seal  in  the 
case  of  any  summons,  demand,  or  notice  or  other  such  document  pro- 
ceeding from  the  Local  Board  under  the  11  &  12  Vict.  c.  63,  or  any 
supplemental  Act  or  that  Act.  The  term  '^  authority,"  in  sect.  149, 
piust  mean  the  act  of  the  Board  in  giving  orders  to  persons  to  do  any- 
thing ;  and  so  sect.  149  is  the  only  one  which  prescribes  how  that  shall 
be  done.  The  argument  that  sects.  85  and  111  are  superfluous  is  of  no 
iveight,  for  the  object  of  those  sections  was  to  remove  the  necessity  which 
existed  at  the  common  law  of  the  contracts  there  mentioned  being  signed 
by  all  the  members  of  the  Board.  The  enactment  in  sect,  103,  that  the 
grates  ^'  shall  be  made  in  such  manner  and  form"  as  the  Local  Board  shall 
from  time  to  time  appoint,  means  only  that  the  particular  form  in  which 
poor-rates  are  made  shall  not  be  necessary.  According  to  the  argument 
on  the  other  side,  the  Legislature  has  not  provided  how  the  rate  shall  be 
authenticated.  By  sect.  106  the  rate-book  is  primfi  facie  evidence  of 
^he  validity  of  the  rate,  bi|t  by  sect.  35  the  rate-book  must  be  authenti- 
cated. [Blackburn,  J. — The  latter  section  only  provides  for  making 
documents  proceeding  from  the  Local  Board  evidence.  But  if  the  mak- 
ing a  rate  proves  an  authority  from  the  Local  Board  to  make  a  rate  it 
comes  within  sect.  149.  MsLLoa,  J. — Sect.  90,  which  empowers  the 
Local  Board  to  make  private  improvement-rates,  does  not  prescribe  how 
$hey  are  to  be  made ;  therefore  sect.  149  must  apply  to  such  rates,  and 

*9671  '^  ^^'  ^^^  ^^^  ^  other  rates?     Gockbubn,  *C.  J. — a  quasi  cor- 
•J  porate  district  does  not  levy  the  rate :  either  the  rate  is  an  author- 
ity to  the  collector  to  levy  it ;  or  if  not  he  requires  some  other,  and 
that  must  be  under  sect.  149,  and  therefore  under  seal. 

CWr.  adv.  vuiL 

(a)  Sm  Th«  Matropolif  Local  Managomeak  Aok,  18  a  19  Viot  e.  120,  i.  221 
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On  the  14th  Jane,  the  jndgment  of  the  Ooart  was  deliyered  by 

Blackburn,  J. — This  case  was  in  the  first  instance,  argued  before  the 
Lord  Chief  Jnstice  and  mj  brother  Shbb,  and  again  before  the  Lord 
Chief  Justice,  my  brothers  Mbllob,  Shbb  and  myself.  We  have  con- 
sidered the  judgment  and  arguments,  and  I  now  deliver  the  judgment 
of  my  brothers  and  myself. 

The  judgment  originally  delivered.was  in  all  respects  that  which  we 
should  have  given,  and  therefore,  without  repeating  the  reasons  there 
assigned,  it  will  be  considered  as  the  judgment  of  the  whole  Court. 

CocKBURN,  C.  J. — ^I  wish  to  add,  that  on  the  first  argument  we  were 
hasty  in  stopping  the  counsel  for  the  respondents.  But  we  considered 
the  matter  very  fully,  and  came  to  the  conclusion  that  the  absence  of 
the  seal  of  the  Local  Board  was  fatal  to  the  rate,  and  therefore  that  it 
ought  to  be  quashed.  Order  of'  Sessions  confirmed. 
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WATSON  V.  RUSSELL.    Nov.  29. 

Money  had  and  received, — Privity  of  contract, — Failure  of  consideration, — Cheek, 

The  defendant  chartered  a  ship  to  K.  at  a  certain  rate  per  week,  to  be  paid  every  foar  weeks 
in  advance.  On  the  leoopd  payment  becoming  dae,  K.  received  from  the  plaintiff,  through  whom 
he  had  snb-ohartered  the  ihip  to  B.,  a  check  for  half  the  amount  due,  payable  to  the  order  of  the 
defendant,  upon  the  termi  that  K.  ihould  inform  the  defendant  that  the  advance  was  made  in 
consideration  that  the  ship  should  be  allowed  to  perform  the  charter.  K.  paid  the  cheek  to  the 
defendant;  but  omitted  to  inform  him  of  the  terms  on  which  it  had  been  given,  and  he  had  no 
notice  of  them ;  and,  the  remainder  of  the  money  being  unpaid,  the  defendant,  who  bad  obtained 
cash  for  the  check,  stopped  the  ship :  Held,  affirming  the  Jndgment  of  the  Queen's  Bench,  that 
an  action  for  money  had  and  reeeived  to  recover  the  amount  of  the  eheck  was  not  maintainable 
by  the  plaintiff  against  the  defendant,  as  there  was  |io  privity  between  them,  and  that  the 
action,  if  any,  ought  to  have  been  brought  by  K, 

This  was  an  appeal  from  the  judgment  of  the  Queen's  Bench  in  this 
case,  reported  vol.  8,  p.  84 ;  vhich  was  now  heard  before  Erle,  C.  J., 
Pollock,  0.  B.,  Btles  and  Keating,  JJ.,  and  Bramwell,  Ghannell 
and  PiGOTT,  BB. 

Brettj  for  the  plaintiff. — First.  Supposing  the  defendant  had  a  right 
to  retain  the  full  amount  of  the  check  as  against  Keys,  he  had  no  right 
to  do  so  as  against  the  plaintiff.  If  indeed  the  sum  were  paid  in  coin 
or  bank-notes,  or  even  if  it  were  allowed  in  a  mercantile  account,  the 
instructions  given  by  the  plaintiff  to  Keys  could  not  affect  the 'defendant. 
But  this  is  an  order  on  the  plaintiff's  bankers  to  pay  a  certain  sum  of 
money,  which  is  not  negotiable  in  the  hands  of  Keys :  for  it  is  not  made 
payable  to  bearer  or  to  Keys,  but  to  the  defendant  or  order.  It  was 
therefore  given  to  Kevs  as  agent  to  hand  over  to  the  defendant.  If  it 
bad  not  been  cashed  the  plaintiff  might  have  recovered  it  from  the  de* 
fendant  in  trover,  as  handed  over  without  bis  authority ;  and  its  r^qoq 
^having  been  cashed  can  make  no  difference  in  the  plaintiff's  right  ^ 
to  it. 

Second.  At  all  events,  the  plaintiff  is  entitled  to  recover  half  the 
amount  of  the  check.  By  the  agreement  the  hire  of  the  ship  was  pay- 
able in  advance,  half  of  which  bad  been  already  paid.     With  respect  to 
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the  other  half  the  defendant,  as  against  Keys,  had  his  option  either  to 
retain  the  money  or  stop  the  ship,  bat  could  not  do  both ;  and  he  has 
done  the  latter. 

Edward  James  and  Miltcardj  who  appeared  for  the  defendant,  were 
not  called  on. 

Erle,  G.  J. — The  judgment  of  the  majority  of  the  Court  below  must 
be  affirmed.  The  plaintiff's  check  was  a  negotiable  security,  and,  as 
such,  having  been  taken  by  the  defendant  for  value  without  notice,  he 
has  a  right  to  keep  it,  although  the  plaintiff  may  be  the  true  owner  as 
between  himself  and  Keys.  Then,  however,  it  is  said  the  consideration 
for  the  check  failed ;  that,  on  default  of  payment  of  the  hire  agreed  on, 
the  defendant  had  no  right  both  to  stop  the  ship  and  also  receive  the 
money  paid  to  him  in  respect  of  that  default.  This  is  questionable,  for 
a  right  of  action  for  the  120/.  having  been  once  vested  in  the  defendant, 
it  is  not  easy  tp  see  how  it  became  divested  by  the  subsequent  seizure  of 
the  ship.  But,  supposing  it  did,  and  that  the  defendant  is  not  entitled 
as  against  Keys  to  retain  the  607.,  or  that  Keys  may  maintain  an  action 
for  the  seizure  of  the  ship,  still  that  is  a  matter  between  themselves,  and 
can  in  no  way  entitle  the  plaintiff  td  maintain  this  action. 

The  rest  of  the  Court  concurring,  Judgment  affirmed. 


♦970]         ♦IN  THE  EXCHEQUER  CHAMBER. 

GRAY  and  Wife  t;.  PULLEN  and  HUBBLE.    iVw.  29. 

Statutory  obligation, — Contractor. — Action. — Metropolis  Load  Management  Aci^ 

18  S  19  Vict.  c.  120.  M.  77,  110,  111. 

1.  Where  a  itatutory  obligation  ii  imposed  on  a  perion,  he  if  liable  for  any  injary  that 
arisei  to  others  in  conseqaenee  of  its  baring  been  negligently  performed,  and  this  whether  ii 
were  performed  by  himself  or  by  a  oontraotor  employed  by  him. 

2.  A.  was  empowered  under  the  Metropolis  Local  Management  Act,  18  A  19  Viet.  e.  120,  m. 
77,  110,  111,  to  make  a  drain  from  his  premises  to  a  sewer,  by  cntting  a  trench  across  a  high- 
way, and  filling  it  ap  after  the  drain  should  be  completed.  For  this  purpose  he  employed  a 
contractor,  by  whose  negligence  it  was  filled  up  improperly,  in  consequence  of  which  damage 
ensued  to  B. :  Held  by  this  Court,  reversing  the  decision  of  the  Queen's  Beneh,*  that  A.  waa 
responsible  in  an  action  by  B. 

The  first  count  of  the  declaration  alleged  that  the  defendants  dug 
and  caused  to  be  dug  a  deep  hole  and  trench  in,  along  and  across  a  cer- 
tain public  and  common  highway,  and  thereby  greatly  obstructed  the 
same  and  rendered  it  dangerous  to  persons  lawfully  using  it,  by  means 
of  which  premises  and  of  the  mere  carelessness  and  wrongful  and  im- 
proper conduct  of  the  defendants  in  that  behalf,  the  plaintiflf  Maria, 
being  the  wife  of  James  Gray,  who  was  then  lawfully  walking  in  and 
along  the  highway,  fell  into  the  hole  and  trench,  and  was  greatly  hurt, 
bruised  and  wounded,  and  became  and  was  sick,  &c.,  for  a  long  time, 
&c.,  and  had  become  greatly  and  permanently  injured  in  health,  and  the 
plaintiff  James  had  been  deprived  of  her  comfort,  &c.,  and  been  put  to 
expense,  &c.,  and  the  plaintiffs  were  otherwise  injured. 

Second  count.     After  the  passing  and  coming  into  force  of  The  Me- 

•971]  *^^H*8  Management  Act,  1855,  the  *defendants  being  authorised 

to  break  up  the  pavement  and  open  the  surface  of  a  street  being 
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m  oommon  highway  within  the  Metropolis  as  defined  bj  that  Act  for  a 
lawful  cause,  (to  wit)  for  making  a  drain,  did  break  up  the  pavement 
and  open  the  surface  for  the  said  cause,  yet  the  defendants  did  not  with 
due  diligence  cause  the  ground  to  be  filled  up,  and  the  pavement  to  be 
reinstated,  and  the  surface  to  bo  made  good,  in  a  proper  and  substantial 
manner,  and  did  not  in  the  meantime  fence  or  guard  the  same  or  aflSz  or 
maintain  lights  during  the  night  near  the  places  where  the  eround  was 
open,  so  as  to  prevent  any  accident,  but  therein  wholly  failed  and  made 
default,  by  means  of  which  premises  and  of  the  mere  carelessness,  neg- 
ligence, wrongful  and  improper  conduct  of  the  defendants  in  that  behalf 
the  said  Maria,  being  the  wife  of  the  said  James,  whilst  lawfully  passing 
along  the  said  highway  whilst  the  said  surface  was  open  fell  into  the 
opening  and  was  injured,  and  the  plaintififs  respectively  sustained  damage 
as  in  the  first  count  set  forth,  &c. 

Pleas  by  the  defendant  PuUen. 

First.    Not  guilty. 

Second.  As  to  so  much  of  the  first  count  as  charges  that  the  defend* 
ants  dug  and  caused  to  be  dug  a  deep  hole  and  trench  in,  along  and 
across  a  certain  public  and  common  highway,  and  thereby  greatly 
obstructed  the  same  and  rendered  it  dangerous  to  persons  lawfully  using 
it,  and  thereby  causing  the  damages  therein  complained  of:  that  the 
highway  was  situate  in  the  Greenwich  district  mentioned  in  schedule  B. 
of  the  Act  of  Parliament  for  the  better  local  management  of  the  Me« 
tropolis  (18th  and  19th  Victoria,  c.  120),  and  the  ^defendant  was  r^ig^o 
possessed  of  a  certain  house  situate  within  the  district,  and  was  ^ 
desirous  of  making  a  drain  from  that  house  into  a  certain  sewer  situate 
in  the  same  district  and  vested  in  the  district  Board  of  the  district,  and 
that  the  drain  was  a  drain  which  the  defendant  was  by  the  said  Act  of 
Parliament  authorized  to  make,  and  that  thereupon  the  defendant,  in 
pursuance  and  according  to  the  powers  given  to  him  by  the  said  Act, 
at  his  own  expense  made  the  said  drain ;  and  that  all  things  had  been 
and  were  done  and  happened  and  existed,  and  all  times  elapsed,  neces- 
sary to  entitle  him  to  make  the  same  under  and  according  to  the  statute ; 
and  in  so  doing  the  defendant  necessarily  dug  and  caused  to  be  dug  the 
said  hole  and  trench  in  the  highway,  the  same  being  a  necessary  part 
of  the  work  of  the  making  of  the  drain  and  thereby  necessarily 
obstructed  the  highway  and  rendered  the  same  dangerous,  as  he  lawfully 
might. 

The  defendant  Hubble  pleaded  Not  Guilty,,  by  statute  25  &  26  Vict. 
c.  102,  s.  106,  The  Metropolis  Management  Amendment  Act,  1862. 

Issues  on  all  the  pleas. 

On  the  trial,  before  Blackburn,  J., -at  the  Sittings  in  London  after 
Hilary  Term,  1863,  the  following  state  of  facts  appeared  in  evidence. 

The  defendant  PuUen  was  the  owner  of  a  house  and  premises  situate 
at  the  corner  of  Clark's  Terrace,  Lewisham  Boad,  where  it  is  crossed 
by  Evelyn  Street,  having  a  garden  attached  to  the  house  and  extending 
for  some  distance  down  Evelyn  Street,  parallel  with  and  next  adjoining 
the  same,  being  only  divided  from  it  by  the  garden  wall.  The  defend- 
ant Hubble  was  inspector  *of  nuisances  under  the  District  Board  r^qiyq 
of  AVorks  for  the  Lewisham  district,  in  which  the  house  was  ^ 
situate,  formed  under  The  Metropolis  Local  Management  Act,  18  &  19 
Vict.  c.  120 ;  and,  having  been  applied  to  by  the  occupier  of  the  houat 
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ill  respect  of  a  nuisance  caused  by  a  cesspool  situate  in  the 
belonging  thereto,  gave  notice  to  the  defendant  Pullen,  the  owner, 
the  provisions  of  that  Act,  and  required  him  to  cure  the  nuisan 
pointing  out  that  it  could  be  done  by  making  a  drain  from  the  c 
carrying  it  under  the  garden  wall,  and  thence  across  the  public  fo 
in  Evelyn  Street,  adjoining  the  garden  wall,  into  a  pipe  drain  in  Ei( 
Street  running  along  the  side  of  the  footpath  and  so  into  a  sew^  if  ■. 
Nicholas  Street  vested  in  the  district  Board.     The  defendant  B  i 
thereupon  employed  the  defendant  Hubble  as  a  contractor  to  d^  .1 
work  in  question  for  the  sum  of  202.,  and  the  same  was  accordi  * 
done  under  the  immediate  inspection  and  direction  of  the  defes 
Hubble,  and  the  earth  filled  in  over  the  drain  and  the  work  lefti 
few  days  afterwards,  namely  on  the  night  of  the  2oth  April,  186t 
female  plaintiff,  whilst  passing  along  Evelyn  Street  on  the  public 
path  next  adjoining  the  garden  and  across  which  the  drain  had  bees     •' 
fell  violently  into  a  hole  or  trench  over  the  drain  and  sustained    e 
injuries  complained  of,  without  any  negligence  on  her  part.     Theif  '  f 
been  heavy  rains  a  day  or  two  before  the  accident,  which  had  c»  :, 
the  gifound  so  to  sink  as  to  make  the  hole  into  whidi  the  female    *^ 
tiff  fell.  *  ii 

At  the  close  of  the  plaintiffs'  case  the  learned  Judge  ruled  that  \  .^• 
was  no  evidence  to  go  to  the  jury  that  Hubble  had  acted  as  the  scn««h^ 
*9741  ^^  Pullcn  in  making  *the  drain,  but  the  evidence  was  that  he  \ 
^  acted  as  a  contractor  for  the  work ;  that  the  defendant  Pui 
bad  authority  to  cause  the  drain  to  be  made  under  stat.  18  k  19  Ya 
c.  120,  s.  77,  and  did  not  come  within  the  scope  of  the  110th  and  llll^ 
sections  of  that  Act  so  as  to  be  responsible  for  the  performance  of  the. 
work.     He  accordingly  withdrew  the  consideration  of  the  case  against 
PuUen  from  the  jury ;  and  as  to  the  defendant  Hubble,  he  left  it  to 
them  to  say  whether  the  filling  in  of  the  hole  or  trench  over  the  drain 
had  been  properly  done,  or  whether  there  had  been  any  negligence  with 
regard  to  the  filling  in  of  the  same.     The  jury  found  that  the  ramming 
in  of  the  earth  was  insufficient,  and  found  a  verdict  against  Hubble 
with  651,  damages ;  and  thereupon  the  learned  Judge  directed  a  verdict 
to  be  entered  for  the  defendant  Pullen,  but  reserved  leave  to  the  plain- 
tiffs to  move  to  enter  the  verdict  against  him  also  under  the  110th  and 
111th  sections  if,  on  the  proper  construction  of  the  statute,  he  was 
responsible  for  the  surface  of  the  drain  not  having  been  properly 
filled  in. 

In  Easter  Term,  1868,  April  16th, 

ff.  MiUs  moved  accordingly. — The  defendant  Hubble  was  a  con- 
tractor, not  a  servant,  and  is  therefore  liable  for  mischief  occurring  to 
others  through  his  negligence.  But,  as  regards  the  defendant  Pullen, 
the  case  turns  on  the  second  count  of  the  declaration,  and  on  sects.  110 
and  111  of  The  Metropolis  Local  Management  Act,  18  &  19  Vict.  e. 
120.  Sect.  110  enacts,  ^'Whenever  it  is  necessary,  from  any  cause 
whatever,  for  any  Company  or  person  to  break  up  or  open  the  pavement, 
*9751  ^"^^^^^^9  ^^  *^^^^  <>f  ^^7  street,  such  street,  and  the  pavement, 
'  -'  surface,  and  soil  thereof,  shall  be  broken  up  and  opened  under 
the  superintendence  of  the  vestry  or  district  Board  of  the  parish  or  dis- 
trict in  which  the  same  is  situate,  and  in  such  manner,  and  as  regards 
gas  Companies  at  such  time,  as  they  shall  direct ;  and  such  Company 
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or  person  shall  with  all  conyenient  speed  complete  the  work  on  account 
of  which  the  same  is  broken  up  or  opened,  and  fill  in  the  ground  and 
make  good  the  pavement  or  surface  or  soil  so  broken  up  or  opened,  and 
carry  away  the  rubbish  occasioned  thereby,  and  shall  in  the  meantime 
cause  the  place  where  such  pavement  or  surface  or  soil  is  so  broken  up 
or  opened  to  be  fenced  and  guarded,  and  shall  set  up  and  maintain  upon 
or  against  the  part  of  the  pavement,  surface,  or  soil  so  broken  up  or 
opened  a  sufficient  light  during  every  night  that  such  pavement  or  sur- 
face or  soil  is  continued  open  or  broken  up."  And  by  sect.  Ill,  '^If 
any  Company  or  person  authorized  to  break  up  or  open  any  of  the 
pavement  or  surface  of  any  street,  for  the  purpose  of  laying,  altering, 
or  repairing  any  gas,  water,  or  other  pipe,  or  other  lawful  cause,  do  not 
w^ith  due  diligence  cause  the  ground  to  be  filled  in^  and  the  pavement  to 
be  reinstated,  and  the  surface  to  be  made  good,  in  a  proper  and  sub* 
stantial  manner,  or  do  not  in  the  meantime  fence  and  suard  the  same, 
and  affix  and  maintain  lights  during  the  night  near  to  the  places  where 
any  ground  is  open,  so  as  to  prevent  any  accident,  every  such  Company 
or  other  person  so  offending  shall  for  every  such  offence  forfeit  a  sum 
not  exceeding  five  pounds,  and  also  a  further  sum  not  exceeding  forty 
shillings,  for  every  day  during  which  such  offence  continues ;  and  no 
such  pavement  shall  be  ^considered  to  have  been  reinstated  in  a  r^oTg 
proper  and  substantial  manner  by  any  such  Company  or  other  ^ 
person  unless  the  same  have  been  reinstated  with  the  same  or  similar 
materials  of  the  like  quality  and  thickness,  and  cemented  and  bound 
together  in  the  same  or  in  an  equally  substantial  manner,  as  those  of 
which  it  was  composed,  in  such  manner  as  is  satisfactory  to  the  vestry 
or  Board." 

By  these  sections  a  statutory  liability  is  cast  on  the  defendant  Pullen^ 
who  has  broken  up  the  surface  of  this  street,  to  replace  it,  or  cause  it  to 
be  replaced,  in  a  safe  condition.  He  relies  in  his  defence  on  sect.  77, 
which  enacts,  '^  it  shall  be  lawful  for  any  person,  at  his  own  expense,  to 
make  or  branch  any  drain  into  any  of  the  sewers  vested  in  the  Metro- 
politan Board  of  Works  or  any  vestry  or  district  Board  under  this  Act, 
or  authorized  to  be  made  by  them  under  this  Act,  such  drain  being  of 
such  a  size,  and  of  such  conditions,  and  branched  to  such  sewer,  in  such 
a  manner  and  form  of  communication  in  all  respects  as  the  vestry  or 
Board  shall  direct  or  appoint ;  and  in  case  any  person  make  or  branch 
any  drain  into  any  of  the  said  sewers  so  vested  in  the  vestry  or  Board, 
or  authorized  to  be  made  by  them  under  this  Act,  of  a  larger  size,  or 
of  different  conditions,  or  in  a  different  manner  and  form  of  communica- 
tion than  shall  be  directed  or  appointed  by  the  vestry  or  Board,  every 
person  so  offending  shall  for  every  such  offence  forfeit  a  sum  not  exceed*, 
ing  fifty  pounds."  It  may  be  conceded  that  this  takes  away  his  common- 
law  liability.  [Crompton,  J. — How  then  can  you  sue  the  two  jointly ; 
for  there  is  no  statutory  liability  cast  on  Hubble  ?}  Hubble  can  only 
justify  under  the  person  who  employed  *him.  In  Hole  v.  The  r«Q>7ir 
Sittingbourne  and  Sheerness  Railway  Company,  6  H.  &  N.  488,  *- 
where  an  incorporated  railway  Company  were  authorized  by  their  Act 
of  Parliament  to  construct  an  opening  bridge  across  a  public  navigable 
channel ;  the  Act  providing  that  the  Company,  or  those  acting  under 
them,  should  not  detain  a  vessel  navigating  that  channel  for  a  longer 
space  of  time  than  should  be  sufficient  to.  enable  any  trains,  carriages^ 
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animals,  or  passengers  ready  to  traverse  the  railway  or  carriage-road 
over  the  hridge  to  cross  it,  and  for  opening  the  bridge  to  admit  the 
vessel  to  pass,  under  a  penalty,  without  prejudice  to  any  remedy  for 
damages  caused  by  such  detention ;  the  Company  employed  a  contractor 
to  construct  the  railway  and  works  according  to  the  Act,  but  before 
they  were  completed  the  bridge  became  out  of  repair  and  could  not  be 
opened,  whereby  the  plaintiiTs  vessels  were  prevented  navigating  the 
river,  it  was  held  he  was  entitled  to  recover  damages.  When  a  duty  is 
cast  on  a  person  by  statute,  he  can  no  more  shift  it  than  a  sheriff  can 
shift  his  duty  by  changing  his  bailiff.  [Blackburn,  J. — In  Ellis  v. 
The  Sheffield  Gas  Company,  2  E.  &;  B.  767  (E.  C.  L.  R.  vol.  75),  Erie, 
J.,  says,  p.  768,  *^  It  seems  to  me  that,  if  trespass  were  brought  for 
breaking  a  man's  dose,  and  the  facts  were  that  the  plaintiff's  fields  had 
been  ploughed  up  by  persons  who  had  contracted  with  the  defendant  to 
plough  it  at  so  much  an  acre,  the  verdict  on  not  guilty  should  pass  for 
the  plaintiff,  inasmuch  as  the  defendant  had  employed  the  men  to  com- 
mit the  trespass."  Crompton,  J. — In  Hole  v.  The  Sittingbourne  and 
Sheerness  Railway  Company,  Wilde,  B.,  puts  the  case  thus,  p.  500-1, 
*9781  ^^  ^^^  present  defendants  were  authorized  to  take  *land  for  the 
•J  purpose  of  their  railway,  and  to  build  a  bridge  over  the  Swale. 
Instead  of  erecting  the  bridge  themselves,  they  employed  another  person 
to  do  it.  What  was  done  was  done  under  their  authority.  In  the 
course  of  executing  their  order,  the  contractor,  by  doing  the  work 
imperfectly,  obstructed  the  navigation.  It  is  the  same  as  if  they  had 
done  it  themselves.  It  is  not  distinguishable  from  the  case  where  a 
landowner  orders  a  person  to  erect  a  building  upon  his  land  which 
causes  a  nuisance.  The  person  who  ordered  the  structure  to  be  put  up 
is  liable,  and  it  is  no  answer  for  him  to  say  that  he  ordered  it  to  be  put 
up  in  a  different  form."] 

CocKBURN,  G.  J. — There  ought  to  be  no  rule.  There  is  nothing  to 
take  this  case  out  of  the  common  doctrine  that  if  a  person  in  the  exer- 
cise of  a  right,  either  as  a  private  individual  or  conferred  by  statute, 
employs  a  contractor  to  do  work,  and  the  contractor  is  guilty  of  negli- 
gence in  doing  it,  from  which  damage  results,  he  and  not  the  employer 
is  liable.  The  case  is  clearly  distinguishable  from  Hole  v.  The  Sitting- 
bourne  and  Sheerness  Railway  Company,  6  H.  &  N.  488.  There  a 
Company  was  authorized  to  construct  a  bridge  across  a  navigable  river, 
and  in  order  to  prevent  obstruction  to  the  navigation,  they  were 
directed  by  their  statute  to  make  a  swing-bridge  so  as,  to  allow  the 
passage  of  vessels.  For  this  purpose  they  employed  a  contractor,  who 
constructed  the  bridge  in  such  a  manner  that  it  would  not  swing.  Where 
a  statutory  duty  is  imposed  on  a  Company,  and  they  have  not  discharged 
it,  and  mischief  results,  it  is  no  answer  that  that  arose  by  reason  of  the 
♦0701  manner  in  *which  the  duty  was  discharged  by  their  contractor. 
-■  But  in  the  present  case  a  certain  person  w^as  authorized  by 
statute  to  break  up  a  public  pavement,  with  this  condition  attached  that 
he  should  make  the  temporary  obstruction  good  with  all  convenient 
speed,  and  should  be  liable  to  a  penalty  if  he  mi  not.  All  that  is  meant 
by  this  and  similar  enactments  in  other  statutes  is,  that  where  persona 
in  the  exercise  of  the  statutory  power  interfere  with  a  public  highway^ 
they  shall,  as  quickly  as  possible,  fill  up  any  opening  they  create  in  the 
surface,  and  make  good  what  they  had  temporarily  interfered  with.   Bat 
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the  same  obligation  apart  from  the  penalty  existed  independently  of  the 
enactment,  and  every  person  violating  that  obligation  is  liable  to  private 
individuals  for  any  obstruction  of  their  rights.  If  the  contractor  was  the 
party  liable  independent  of  the  statute  he  remains  so  still. 

Crompton,  J. — ^I  am  of  the  same  opinion.  I  should  be  sorry  to 
introduce  more  refinements  into  this  branch  of  the  law  than  are  in  it 
already.  It  is  admitted  by  Mr.  Mill$  that  Hubble  was  a  contractor) 
and  not  a  servant,  and  also  that  if  he  had  not  been  neglisent  in  the 
discharge  of  his  duty  this  mischief  would  not  have  happened.  I  agree 
with  the  Lord  Chief  Justice  that  the  requisitions  contained  in  this 
enactment  are  expressly  or  impliedlv  contained  in  all  statutes  which 
give  persons  a  right  to  interfere  with  highways ;  a  thing  that  practically 
must  be  done  by  contractors.  Where  anything  connected  with  the  real 
property  of  a  party  is  done  in  such  a  manner  as  to  cause  a  nuisance, 
the  person  who  does  it  is  liable,  and  that  is  the  real  ground  of  the 
decision  *in  Hole  v.  The  Sittingbonrne  and  Sheemess  railway  r^iqoA 
Company,  6  H.  &  N.  488.  There  the  defendants  had  no  right  ^  ^  ^ 
to  obstruct  the  highway.  If  the  bridge  opened  it  would  be  no  obstruct 
tion ;  if  it  created  one,  they  were  liatue  at  any  time.  But  the  present 
case  is  nothing  more  than  that  a  contractor  employed  to  do  a  lawful 
act  was  negligent  in  his  duty. 

Blackburn,  J. — I  concur  in  thinking  there  ought  to  be  no  rule.  As 
the  Lord  Chief  Justice  and  my  brother  Crompton  have  pointed  out,  the 
defendant  could  not  be  liable  for  the  act  of  those  who  opened  this  drain 
imperfectly,  unless  the  statute  put  him  in  such  a  position  that  having 
opened  the  drain  he  warranted  that  the  soil  should  be  filled  in  again.  I 
do  not  think  the  two  sections  relied  on  have  that  effect.  Secti  110  of 
Stat.  18  &  19  Vict.  c.  120,  expressly  imposes  on  a  person  much  of  a 
duty  that  probably  would  be  cast  on  him  by  the  common  law.  But  that 
is  for  the  purpose  of  introducing  the  following  section,  the  111th,  which 
imposes  a  penalty,  and  I  think  was  not  at  all  intended  to  impose  a 
liability  on  an  employer  for  the  conduct  of  his  contractor.  The  mischief 
here  arose  entirely  from  the  negligence  of  the  contractor  in  doing  the 
work,  not  in  the  work  itself,  and  for  that  negligence  I  do  not  think  the 
owners  of  property  who  employed  him  are  responsible. 

Mbllor,  J. — I  am  of  the  same  opinion.  In  Hole  v.  The  Sitting* 
bourne  and  Sheemess  Railway  Company  there  was  a  perpetual  obliga- 
tion on  the  defendants.  In  the  present  case  I  agree  there  is  no  warranty 
from  the  *defendant  Pullen.  Opening  the  surface  of  the  street  r^Qo-t 
was  a  lawful  Act,  and  he  was  bound  to  take  the  neoessarv  means  ^ 
to  make  it  safe  again.  The  person  whom  he  employed  dia  it  negligently, 
but  for  that  the  employer  is  not  liable,  at  least  not  in  the  present  case. 

Rule  refused. 

The  plaintiff  having  appealed  to  the  Exchequer  Chamber  against  this/ 
decision,  the  case  was  argued  November  26th,  18d4,  before  Erlb,  C.  J./ 
Pollock,  C.  B.,  Kxating,  J.,  and  Bramwbll,  Ghannbll  and  PioottI 
BB.  7 

Jo9eph  Brawn  {Daly  with  him),  for  the  plaintiff. — It  may  be  conceded 
that  at  common  law  a  man  is  not  liable  for  the  negligence  of  a  contractor 
employed  by  him.  But  here  the  defendant  Pullen  creates  a  public  nui* 
sance  in  a  public  road  by  digging  a  trench  aoroea  it,  an  act  which  could 
only  be  justified  under  powers  conferred  by  statute ;  and  the  statute 
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which  oonferfl  that  power,  namely,  The  Metropolis  Loea 
Act,  18  k  19  Vict,  c*  120,  a.  77,  impoaea  on  him  by  aecta* 
eorrelative  doty  of  filling  the  trench  in  anin  ao  aa  to  n 
safe  for  foot  pasaeneers.     He  haa  neglected  to  do  so,  and  c 
from  that  liability  by  having  employed  a.  contractor  to  c 
These  two  last  sections  were  framed  for  the  protection  of 
and  therefore  should  receive  a  liberal  construction*    It  Wt 
that  the  public  should  have  the  responsibility  of  the  person  ^ 
up  the  soil,  not  that  of  the  contractor  who  perhaps  could  not  a 
^9821  ^^^'^^  ^^  damages.    It  is  true  sect.  Ill  inflicts  a  penalt) 
p         -I  obedience,  but  that  it  is  not  for  the  benefit  of  the  partv  a| 
since  by  sect.  284  half  goes  to  the  informer  and  half  to  the  v 
district  Board.    [Brauwbll,  B. — The  penalty  ia  for  doing  i 
whether  any  particular  mischief  results  from  it  or  not.]   Where  a  i 
imposes  a  duty,  but  gives  no  penalty  to  the  party  aggrieved  by  iii 
performance,  that  party  is  entitled,  on  common  law  principles,  to  i 
tain  an  action  for  the  mischief:  Couch  v.  Steel,  8  E.  &  B.  402  (B 
L.  R.  vol.  77),  Stevens  v.  Jeacocke,  11  Q.  B.  781  (E.  G.  L.  B.  vol. 
and  several  other  cases.    [ZT.  «7ames,  who  appeared  for  the  defends 
said  this  would  not  be  disputed.]    And  he  cannot  relieve  himself  fn 
that  liability  by  employing  a  contractor  to  do  the  work :  Hole  v.  Tk 
Bittingbourne  and  Sneernesa  Railway  Company,  6  H.  &  N.  488 ;  Pict 
ard  t;.  Smith,  10  G.  B.  N.  S.  470  (£.  G.  U  B.  voL  100).    [He  also 
referred  to  Blake  v.  Thirst,  2  H.  &  &  20.] 

H.  Jame$f  for  the  defendani.-^In  every  case  where  a  duty  is  cast  on 
a  person  either  by  common  or  statute  law  he  is  bound  to  discharge  it. 
The  Metropolis  Local  Management  Act,  18  k  19  Vict  c.  120,  as.  77, 
110,  111,  empowers  a  party  to  do  what  would  otherwiae  be  illegal.  In 
Overton  v.  Freeman,  11  G.  B.  867  (E.  G.  L.  B.  vol.  73),  Maule,  J., 
aays,  p.  871,  '*  It  is  urged  by  Mr.  Stammers  that  the  defendants  tre 
liable  in  respect  of  this  being  a  public  nuisance ;  and  it  is  insisted  that 
there  is  some  greater  degree  of  liability  in  respect  of  this  being  a  pabb*0 
Wrong,  than  would  ordinarily  attach  in  the  case  of  a  mere  private  injary. 

1  do  not,  however,  perceive  that  there  is  any  diatinction  between  the  two 
*98S1  *^^^^^  ^  ^^  ^^^  favourable  to  the  plaintifi"s  argument    I  rather 

-'  think  the  liability  for  a  public  wrong  is  less  extensive  than  the 
civil  liability.  A  man  is  often  civilly  liable  where  no  wrong  was  intended." 
But  there  is  a  great  difference  between  nonfeasance  in  not  discharging  s 
duty,  and  the  misfeasance  of  it  by  a  person  delegated  to  perform  it 
Here  a-  contractor  was  employed  to  do  this  work,  and  he  dia  it  impro- 
perly ;  the  negligence  which  was  the  primary  cause  of  the  accident  hsd 
nothing  to  do  with  the  contract    Ellis  v.  The  Sheffield  (}as  Company, 

2  £.  &;  B.  767  (E.  G.  L.  R.  vol.  75),  is  an  authority  for  the  defendant 
On  Overton  v.  Freeman  l^eing  cited.  Lord  Gampbell  says,  p.  768,  ''In 
that  case  the  partiea  made  a  contract  to  do  a  lawful  act ;  for  they  were 
authorized  to  pave  the  streets :  and  the  nuisance  arose  from  the  negli- 
gence of  the  sub-contractor,  who,  when  he  was  negligent,  was  not  doing 
what  he  was  emploved  to  do.  But  here  Watsen  Brothers  by  the  ooih 
tract  bound  themselves  to  the  defendants  to  commit  a  public  nuisance." 
In  Hole  V.  The  Bittingbourne  and  Sheemess  Railway  Gompany  and 
Pickard  v.  Smith,  the  mischief  sprung  from  the  act,  not  from  the  eon* 
tract 
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Jo9eph  Braum^  in  reply.  / 

The  judgment  of  the  Gonrt  was  noir  delivered  by 

Eblb,  O.  J.— In  this  case  the  plaintiff  declared 
irife  from  falling  into  a  drain  made  in  the  highwa;^ 

The  defendant  justified  ^making  the  drain  nnder  a  ^^^  \ 

by  The  Metropolis  Local  Management  Act,  18  k  19  Vict.  e.  i«^. 
to  make  a  drain  from  his  premises  to  a  sewer. 

Upon  the  trial  it  appeared  that  the  defendant  had  lawfully  made  the 
drain  under  that  Act,  that  is  to  say,  a  trench  which  was  across  the  high* 
iray,  the  cause  of  the  damage,  and  had  employed  a  contractor  both  to 
make  it  and  to  fill  it  up  properly,  and  by  the  negligence  of  the  contractor 
the  drain  was  filled  up  improperly,  and  so  the  damage  was  caused.  At 
the  trial  the  verdict  was  entered  against  the  contractor  and  for  the  em- 
ployer on  the  ground  that  the  employer  was  not  responsible  for  the  neg- 
ligence of  the  contractor,  and  so  it  was  decided  in  the  Court  below,  and 
this  is  an  appeal  from  that  judgment. 

The  appellant  contends  that  a  duty  was  imposed  on  the  defendant 
Pullen,  as  the  owner  of  the  premises  who  caused  the  drain  to  be  made 
across  the  highway,  to  fill  up  that  drain  in  a  proper  manner.  Sect.  77, 
authorizing  the  making  of  the  drain,  implies  that  the  duty  to  fill  it  up 
was  also  imposed,  and  sect  110  commands  that  the  person  who  makes 
it  shall  fill  it  up  properly,  and  the  appellant  contends  that  the  person 
making  the  drain  is  responsible  if  the  duty  imposed  on  him  by  the 
statute  is  not  performed  and  damage  is  caused  thereby,  and  that  the 
complaint  is  of  an  omission  to  perform  a  duty  imposed  by  statute  not 
of  a  wrongful  act  of  commission  by  a  contractor  beyond  the  scope  of 
his  employment.  He  relied  on  Hole  v.  The  Sittingbourne  Railway 
Company,  6  H.  &  N.  488,  where  the  duty  imposed  on  the  defendants 
by  statute  was  to  make  a  bridge  that  would  open,  and  they  employed  a 
contractor  who  made  a  l^-idge  that  did  not  *open  as  the  statute  r^inoe 
required ;  and  the  defendants  were  held  liable  on  the  ground  of  ^ 
their  omission  to  perform  the  duty  imposed  by  statute.  There  the  Chief 
Baron  says,  in  effect,  that  a  party  who  undertakes  that  a  work  shall  be 
done  is  not  released  from  liability  for  breach  of  his  undertaking  because 
he  employed  a  contractor  to  do  it,  and  the  contractor's  nefflect  caused 
the  breacn ;  the  obligation  imposed  by  that  is  analogous  to  that  created 
by  an  undertaking,  the  omission  to  perform  which  is  not  excused  by 
reason  that  the  party  employed  a  third  person  as  contractor  to  do  it  for 
him  who  failed :  and  he  distinguished  the  case  where  a  contractor  in 
the  performance  of  his  contract  does  a  wrongful  act  not  according  to 
his  contract  and  causes  damage  thereby ;  in  those  cases  the  employer  is 
not  responsible.  This  distinction  is  also  taken  by  Williams,  J.,  in  Pick 
ard  V.  Smith,  10  C.  B.  N.  S.  470,  480  TE.  C.  L.  R.  vol.  100),  deciding 
that  the  employer  allowing  a  coal  mercnamt  to  make  an  opening  in  a 
way  for  coal  is  responsible  for  the  negligence  of  the  coal  merchant's 
men  in  omitting  to  close  the  opening ;  for  the  employer  was  bound  to 
see  that  the  opening  should  be  properljr  closed,  and  his  omission  to  per- 
form his  duty  is  not  excused  by  the  omission  of  the  agent  whom  he  had 
employed  to  act  for  him. 

For  these  reasotis  it  appears  to  us  that  the  defendant  Pullen  is  not 
excused  from  liability  for  the  omission  to  fill  up  the  drain  properly,  on 
the  ground  that  he  had  employed  a  contractor  to  do  that  duty  for  him. 
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md  the  contractor  was  negligent  and  left  the  duty  unperformed.  We 
think  that  the  duty  was  implied  in  the  grant  of  the  power  to  open  the 
drain  in  a  highway  in  sect.  77,  and  was  expressed  in  sect.  110 ;  and  that 
*9861  ^^  statutable  *duty  is  created  absolutely,  and  is  not  a  duty 
-■  created  by  sect.  Ill  imposing  a  penalty  to  be  enforced  solely  by 
enforcing  the  penalty.  The  penalty  imposed  oy  sect.  Ill  appears  to  us 
to  be  a  cumulative  remedy. 

The  question  is,  whether  the  verdict  should  be  entered  agidnst  the 
defendant  PuUen,  and  we  answer  that  question  in  the  aflkmative. 

Judgment  reversed. 
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BARON  AND  FEME. 
Sn  EviBBKoa. 

BANKRUPT. 

L  On  the  22(1  October,  1862,  by  dood  boiwoon 
S.  and  tb«  defendant,  S.,  in  eonilderation  of 
60/.  ndTanced  by  the  defendant,  aaiigned  all 
bii  boasehold  furnitare  and  effeoti  to  the  de- 
fendant, with  a  proviio  for  making  the  deed 
yoi4  if  8.  fhonld,  on  demand  in  writing  given 
to  him,  or  left  at  bii  last  plaee  of  abode,  pay 
the  601.  with  interest;  and  in  defknli  of  pay- 
ment contrary  to  the  proriso,  "then  at  any 
time"  thereafter  the  defendant  wai  empowered 
to  take  posiesfion  of  and  aell  the  goods ;  and 
until  default  S.  was  to  retain  possession  of 
them.  At  the  same  time  S.  gave  the  defend- 
ant his  acceptance  at  fonr  months  for  Ml.  as 
collateral  security,  which  the  defendant  en- 
dorsed OTer  for  Talne.  On  the  12th  February, 
S.  was  taken  in  execution  and  committed  to 
the  county  gaol.  On  the  16th,  the  defendant, 
knowing  S.  to  be  in  gaol,  left  a  demand  in 
writing  at  his  house,  and  took  possession  of 
the  goods  the  same  evening,  and  continuing  in 
possession  sold  them  on  the  13th  March.  On 
the  18th  February,  S.  having  made  the  affida- 
vit required  by  sect.  98  of  the  Bankruptcy  Act, 
1861,  24  A  25  Viet.  c.  134,  petitioned  in  forma 
pauperis,  and  on  the  23d  was  brought  up  to 
the  County  Court  and  abjudicated  a  bankrupt 
under  the  99tb  section.  In  trover  by  the  offi- 
cial assignee  against  the  defendant :  Held, 

1.  That  if  the  taking  possession  on  the  16tb 
February,  the  day  of  the  demand,  was  pre- 
mature, that  did  not  prevent  the  defendant 
from  taking  possession  afterwards  in  due  time. 

2.  That  the  taking  of  the  acceptance  and 
endorsing  it  over  for  value  did  not  suspend 
the  right  of  the  defendant  to  take  possession 
under  the  bill  of  sale. 

S.  That  by  sect.  103  of  stat  24  A  25  Vict, 
e.  134,  the  adjudication  related  back  to  the 
date  of  the  commitment  of  S.  to  prison,  and 
therefore  the  goods  which  were  then  in  bis 
order  and  disposition  by  the  consent  of  the 
defendant  passed  to  the  official  assignee,  and 
the  transaction  was  not  protected  by  sect.  133 
of  the  Bankrupt  Law  Consolidation  Act,  1849, 
12  4  18  Vict  c  106. 


4.  Qumrt,  whether  aect  168  applies  to  aa 
a^jndieatloB  made  by  the  regtstrar  under  eecL 
101  r  Bramwttt  (  Ojfieial  Amigu€%  e/  Stnict^ 
a  Bamkmpt),  v.  JSglinton,  86 

IL  A  plea  of  a  compositloB  deed  within 
"The  Bankmptey  Act,  1861",  24  4  25  Viet 
0.  184,  made  between  the  defendant  and  his 
ereditors,  relating  to  his  debts  and  liabilitiei^ 
and  hii  lelease  therefrom,  is  pleadable  in  her 
to  aa  aetioB  by  a  non-aioeBtiBf  oredilsr. 
Whittktmd  «aiC  0tk4r§  v.  ^erfer,  19S 

m.  Sneh  a  plea  need  not  aei  ont  the  dscd. 

Id. 

IV.  Declaration    on   the   eommon  eeuats. 
Plea.  A  deed  made  between  the  defbadant  of 
the  first  part,  E.  H.  of  the  seeood  part,  and  U 
/.  of  the  third  part,  E.  H.  And  the  sevenl 
other  persons  whose  aaaiea  sod  seals  wen 
therednto  set,  or  who  in  writing  had  assented 
to  or  approved  of  the  deed,  of  the  fourth  par^ 
and  the  several  persons  named  in  tlie  second 
schedule  of  the  fifth  part ;  whleh,  after  recit- 
ing that  the  defendant  was  possessed  ef  sr 
entitled  to  certain  personal  property,  and  wss 
indebted  to  E.  H.  and  the  several  other  persons 
parties  thereto  of  the  fourth  part,  and  to  the 
persons  parties  thereto  of  the  flfth  part,  in  the 
sums  mentioned  and  set  opposite  to  their  nsaws 
in  the  first  and  second  scbednles  respecttrely ; 
and  aa  arrangement  bad  been  made  that  sll 
the  creditors  should  take  in  fyiU  disehargs  of 
their  respective  debts  a  composition  of  10«.  ia 
the  pound  by  two  instalments  of  7«.  M,  fai 
the  pound  and  2«.  6<i.  in  the  pound;  and  it 
was,  at  the  request  of  E.  H.,  agreed  that  Um 
said  personal  estate  should  remain  under  the 
control  and  ilisposal  of  the  defendant ;   sad 
E.  H.,  at  the  request  of  the  defendant,  and  ia 
consideration,  4e.,  agreed  to  enter  into  the 
covenants  thereinafter  contained ;  and  it  vai 
agreed  that  the  deed  should  contain  tberelesN 
and   other  provisoes  thereinafter  appeariag : 
Witnessed  that,  in  consideration  of  the  presi- 
ises,  the  defendant  and  E.  H.  covenanted  with 
L.  J.  to  pay  him,  on  registration  of  the  deed, 
such  sum  as  should  be  sufficient  to  pay  to  all 
the  creditors  7«.   M,  in   the  pound  on  the 
amount  of  their  respective  debts,  prorided 
that  as  regsrded  the  liabilities  under  the  cove- 
nants, the  separate  liability  of  B.  H.  should  be 
treated  as  being  in  priority  to  the  joint  sod 
several  liabilities  of  him  and  the  defendast, 
and  also  to  the  separate  liability  of  the  de- 
fendant; and  the  defendant  and  E.  H.  cove- 
nanted with  L.  J.  that  they  would,  before  (hs 
expiration  of  twelve  months  from  the  date  of 
the  deed,  pay  to  L.  J.  suoh  sum  as  iboald  be 
sufficient  to  pay  the  remaining  instalment  of 
2f.  6</.  in  the  pound  to  all  the  creditors,  other 
than  E.  H.  ;    and   the  defendant  coTeoanted 
with  E.  H.  to  pay  him  on  the  registratina  of 
the  deed,  and   on   or  before  the  expiratioa 
of  twelve  months  from   the  date,  the  inital- 
ments  of  7«.  6<l.  in  the  pound  and  2t.  6<f.  ia  the 
pound  respectively ;  and  it  was  declarsd  that 
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L.  J.  fhoold  stuid  poiMHed  of  tlM  tmau  to 

bo  paid  in  roipoci  of  tho  UuUlaoiiti  apon 
trutt,  mfber  tho  rogiatrfttion  of  tho  dood,  apon 
domaod  in  writing  by  E.  H.  and  ^o  othor  por- 
•ons  oroditort  of  tho  defendant,  to  pay  B.  H. 
and  the  other  penone  the  instalment  of  7t.  6cf. 
in  tho  pound;  and  alter  tho  expiration  of 
twelre  months  after  the  date  of  the  deed,  upon 
•neh  demand,  to  pay  the  creditors  tho  remain- 
ing instalment  of  2«.  6d.  in  the  pound;  and 
E.  H.  and  tho  persons  parties  thereto  of  the 
fourth  part  released  the  defendant  fh>m  all 
debts  and  demands  which  the  parties  of  tho 
fooond  and  fourth  parts  had  against  him; 
arerring  that  a  migority  in  number  represent- 
ing three-fuurths  in  value  of  the  creditors  of  the 
defendant,  whose  debts  respectively  amounted 
to  16/.  and  upwards,  did  in  writing  assent  to 
and  approve  of  the  deed.  Held,  per  Cockbum, 
C.  J.,  Blackburn  and  Shee,  JJ.,  that  tho  deed 
was  a  valid  deed  within  sect.  192  of  The  Bank- 
raptcy  Act,  1861,  U  A  25  Vict.  o.  184,  inas- 
much as  (1),  it  did  not  enable  B.  H.  to  receive 
A  larger  dividend  than  the  other  eredUora. 
(2),  Cockbum,  G.  J.,  dubitante,  it  did  not  give 
auch  an  advantage  to  B.  H.  in  reepeet  of  tho 
recovery  of  his  instalment  as  to  make  tho  deed 
void.  (3),  It  was  a  release  of  the  non-ozecnt- 
ing  creditors  as  well  as  of  those  who  ozeented 
it.     WtlU  V.  ffacon,  196 

y.  Declaration  on  the  common  eonnts. 
Plea.  A  deed  dated  the  14th  December,  1861, 
made  between  the  defendant  of  the  first  part, 
J.  P.  of  the  second  part,  and  certain  persons 
who  were  then  creditors  of  the  defendant,  and 
who  would  then  have  been  entitled  to  prove 
under  an  adjudication  of  bankruptcy  against 
the  defendant,  founded  on  a  petition  filed  on 
the  day  and  year  last  aforesaid,  of  the  third 
part;  by  which  the  debtor,  besides  conveying 
all  his  real  estate  to  J.  P.,  bis  heirs  and 
assigns,  assigned  his  personal  estate  and 
eifects  unto  J.  P.,  his  executors,  administra- 
tors and  assigns,  in  trust  for  his  creditors,  and 
which  contained,  among  others,  the  following 
clauses:  (1).  That  J.  P.,  his  executors  or  ad- 
ministrators, might  appoint  an  attorney,  clerk, 
or  accountant,  and  depute  to  him  the  powers 
and  authorities  thereby  given  to  J.  P.,  his 
executors  or  administrators*  (2).  That  the 
creditors  before  becoming  entitled  to  a  divi- 
dend should,  if  required  by  J.  P.,  his  execu- 
tors or  administrators,  deliver  a  statement  in 
writing  of  their  debt  or  claim,  with  all  the 
particulars  usual  in  a  proof  in  bankruptcy, 
and  should,  if  required  by  J.  P.,  his  executors 
or  administrators,  verify  such  debt  or  claim 
\)j  his  solemn  declaration.  (3).  *'That  all 
creditors  to  whom  bills  or  other  negotiable 
instruments  might  have  been  given  by  the 
defendant  for  the  debts  due  to  such  creditors, 
or  any  of  them  or  any  part  hereof,  should  in- 
demnify the  defendant  and  his  estate  against 
all  claims  or  demands  by  other  persons  than 


thanaalTai  in  roipaist  ef  laeh  billi  or  iastm* 
ments,  and  all  looses,  damages  and  costs  hj 
reason  or  in  respect  thereof,  and  should,  if  any 
such  bills  bad  been  ondorsed  or  translerred  to 
any  other  persons,  take  the  same  up  and  retire 
the  same  bofore  or  when  they  should  beeom« 
due^  and  so  as  to  prevent  any  claim  or  demand 
in  respeot  thereof  being  made  upon  the  defend- 
ant or  his  estate."  (4).  That  J.  P.,  his  execu- 
tors or  administrators,  might  convene  a  meet- 
ing of  tho  creditors  by  notice,  stating  th« 
subject  to  l>e  brought  forward,  and  all  resolu- 
tions passed  by  the  m^Jor  part  in  number  and 
value  of  the  creditors  present,  personally  6r 
by  proxy,  should  be  valid,  and  bind  all  the 
creditors.  (5).  That  if  the  deed  could  not 
operate  under  the  provisions  in  The  Bank- 
ruptcy Act»  1861,  nevertheless  it  should  ba 
binding  on  ail  creditors  who  should  execvto 
or  aocedo  to  it  (6).  If  it  should  be  decided 
by  any  eompetent  legal  tribunal  that  the  deed 
was  not  binding,  J.  P.  was  empowered  to  ex- 
ecute a  farther  deed  or  deeds  under  the  pro* 
visions  of  Tho  Bankruptcy  Act,  1861. 

1.  Held  that  clause  (3)  imposed  upon  credit- 
ors who  had  received  bills  or  other  negotiaUa 
instruments  an  unreasonable  obligation,  and 
therefore  was  not  binding  upon  non-assenting 
creditors  of  that  class ;  and  consequently  tho 
deed  was  void,  as  not  ftilfilling  the  conditions 
required  by  sect  192  of  The  Bankruptcy  Act, 
1861,  24  A  25  Vict  c.  134. 

2.  Quar€,  whether  the  other  clauses  wero 
objectionable? 

8.  Quart,  whether  it  was  olijectionablo  that 
the  powers  of  the  trustee  under  the  deed  wero 
continued  to  his  ezeoators  and  administrators  ? 
Baldtn  v.  PtU,  213 

VI.  Declaration  by  drawee  against  acceptor 
of  a  bill  of  exchange.  Plea.  A  composition  deed 
made  between  the  defendant  of  the  first  part,  a 
trustee  of  the  second  part,  and  the  executing  or 
assenting  creditors  on  behalf  of  themselves  and 
all  the  creditort  of  the  defendant  of  the  third 
party  by  which  the  defendant  covenanted  with 
the  trustee  to  appropriate  half  of  bis  future  net 
income  from  his  profession  of  attorney  until  5«. 
in  the  pound  should  be  realised  and  paid  to  big 
creditors  (the  amount  of  such  income  to  bo 
ascertained  and  paid  at  certain  times  therein 
mentioned).  And  the  creditors  covenanted 
with  the  defendant  to  aeoept  the  deed  in  satis- 
faction of  their  debts,  claims,  and  demanda 
against  the  defendant,  and  released  the  defend- 
ant and  his  future  estate  from  their  debts, 
claims,  and  demands ;  provided  that  tho  re- 
lease should  not  prejudice  or  prevent  any  of 
the  creditors  from  claiming  or  realizing  any 
security  held  by  them,  or  from  suing  any  per- 
son other  than  the  debtor  liable  to  payment 
thereof  for  the  recovery  thereof,  less  tho 
amount  received  by  them  under  the  deed,  nor 
prejudice  the  rights  or  remedies  of  any  snoh 
creditors  except  as  against  the  debtor.    Held| 
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1.  That  the  d—A  wm  a  yalid  deed  within 
seot  192  of  The  Buikniptey  Act,  1861,  U  4 
36  Y^t  o.  134,  inaimaeh  m  the  ooTenant  hy 
Ihe  defendant  waa  not  nnreaionable. 
-  2.  That  notwithatanding  the  prOTiio  reeerr- 
ing  remedies  againit  anreties  the  deed  wai 
pleadable  in  bar.    Jtryet  y.  Elkitu,  340 

VIL  On  the  30th  October,  1863,  a  leqnea- 
trari  faeiaa,  at  the  instance  of  the  defendant, 
a  jndgment-oreditor  of  G.,  issued  to  the  Bishop 
of  W.,  and  on  the  3lBt,  at  0.38  a.  m.,  was  lodged 
at  the  office  of  the  Bishop's  Registrar.  On  the 
1st  November  a  sequestration  issued,  which 
was  pnblisbed  on  the  3d.  On  the  31st  Octo- 
ber, G.  petitioned  for  acyudieation  of  bank- 
ruptcy against  himself,  and  his  petition  was 
lUed  on  the  same  day  at  12.36  p.  m. ;  on  the 
17th  NoTember  the  plaintiif  was  appointed 
creditors'  assignee,  and  on  the  9th  January, 
1863,  applied  for  a  aequeatration,  whieh  issued 
on  the  10th,  and  was  published  on  the  18th. 
Held,  by  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Queen's  Beneh, 

1.  That  the  profits  of  the  benefiee  did  not 
pass  to  the  plaintiif  under  The  Bankruptoy 
Aot,  1861,  34  4  35  Vict  o.  134,  untU  he  had 
obtained  a  sequestration. 

3.  That  the  defendant  was  not  "  a  ereditor 
baring  security  for  his  debt''  within  seet  184 
of  The  Bankrupt  Law  Consolidation  Act,  1849, 
13  4  13  Vict.  c.  106,  whieh  disentitles  such  a 
ereditor  from  receiTing  more  than  a  rateable 
part  of  his  debt 

8.  And  therefore  that  the  defendant  was 
•ntitled  to  the  profits  of  the  benefice  as 
against  the  plaintiff.  Hopkin;  Creditora^ 
Attiifne*  o/  the  Ettaie  of  lA«  i?«v.  A,  W, 
Ortgory,  a  Bankrupt,  r.  Clarke,  753 

BARRISTER. 

S«9  COHTXMPT  OF  COUBT,  11.,  III. 

BELLIGERENT. 
S—  IiiTxiurATioirAL  Law,  IV. 

BENEFICE,.  PROFITS  OF. 
Set  Bavkbvpt,  VIL 

BILL  OF  EXCHANGE. 

L  A  plaintiff  who  commences  as  action 
under  The  Summary  Procedure  on  Bills  of 
Exchange  Act,  1855,  18  4  10  Vict  o.  67,  for 
a.eause  within  the  jurisdiction  of  the  city  of 
London  Small  Debts  Court,  and,  after  the  de- 
fendant  has  obtained  leave  to  plead  under 
sect.  3,  recoTcrs  an  amount  not  more  than 
50/.,  is  deprired  of  his  costs  by  the  London 
(City)  Small  Debts  Extension  Act,  1863, 15  A 
16  Viet  0.  UzriL  s.  110.  Barrit  r.  Smw 
hmnh  870 

XL  SmuIU  that  the  position  laid  down  in 
fome  books,  that  the  bolder  of  a  bill  of  ez- 


ebange  who  has  brought  an  action  on  it,  eaanoft 
transfer  it  to  another  endorsee  for  Talne  se  af 
to  enable  him  to  sue,  if  the  endoreoe  had  netlco 
of  the  pendency  of  the  former  notion,  eaaaot 
be  supported.    Deuttn  t.  Tomueud,  613 

IIL  To  an  action  on  an  overdue  bill  of 
exchange  for  2&L,  drawn  by  L.  payable  to 
himself  or  order  three  months  after  date, 
accepted  by  the  defendant,  and  endorsed  by 
L.  to  the  plaintiff,  the  defendant  pleaded  tha^ 
before  the  commencement  of  the  snit.  A.,  being 
the  holder  of  the  bill,  commencod  an  action 
against  the  defendant  upon  it,  when  it  ap- 
peared, as  the  fact  was,  that  L.  had  endorsed 
the  bill,  which  action  was  still  ponding.  The 
plea  then  averred  the  identity  of  the  sums 
claimed  in  both  actions,  and  that  the  plaintiff 
became  the  holder  of  the  bill,  and  L.  endorsed 
the  same  to  him  after  it  became  due,  without 
consideration  and  with  notice  of  the  pendency 
of  the  former  action,  and  of  the  premises :  held, 
that  the  plea  was  bad.  Id, 

IV.  Declaration  by  the  exeeutor  of  B.  opea 
a  bill  of  exchange  purporting  to  bo  drawn'  by 
A.  and  aeeepted  by  the  defendant,  and  endorsed 
by  A.  to  B. ;  with  a  count  upon  aeoonnts  stated. 
Plea,  that  A.  did  not  endorse  the  bilL  It 
appeared  that  A.,  who  was  possessed  of  good% 
being  the  stock  in  trade  upon  his  premises, 
died  intestate,  and  indebted  to  the  defendant 
and  other  persons ;  and  it  was  arranged  be» 
tween  B.  and  the  defendant,  who  were  two  of 
his  next  of  kin,  that  the  defendant  should  take 
possession  of  the  goods  and  accept  a  bill  of 
exchange  for  their  value,  purporting  to  be 
drawn  and  endorsed  by  A.  The  goods  were 
accordingly  delivered  to  the  defendant,  and 
the  bill  declared  upon  was  drawn  and  endorsed 
to  the  plaintiff  by  procnration  in  the  name  of 
A.,  and  accepted  by  the  defendant 

1.  Held,  by  the  Ezoheqner  Chamber,  affirm- 
ing  the  judgment  of  the  Queen's  Bench,  that 
the  defendant  could  not  be  allowed  to  set  up 
as  a  defence  to  the  action  that  the  bill  was  not 
endorsed  by  A. 

3.  StmbU.  That  the  bill  was  evidence  of  an 
account  stated.  Athpitel,  JBveeator  of  Jamtt 
P9to,  T.  Pryan,  723 

BILL  OF  SALE. 
Set  Baxkrupt,  L 

BOARD,  BURIAL. 

Sf  BOOLBBIASTIOAL  LaW,  IV. 

BOARD,  DISTRICT. 
Sf  Mbtbopolis  Local  Mahaobmxht  Aot.    • 

BOARD  OF  HEALTH. 
L  By  the  Public  Health  Act,  1848, 11  A  13 
Vict  c.  63,  s.  45,  Local  Boards  of  Health  ait 
authorised  to  make  and  maintain  sewers,  sub- 
ject to  the  conditions  in  seet  145  that  ih«y 
shall  not  nie^  injure,  or  interfere  with  any 
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WatoreoarMy  itrsun,  riT«r,  Ac,  in  wbieh  tlie 
owner  or  oeeapier  of  mnj  Undi,  millt,  Ac, 
WM  intoractod,  without  eontent  in  writing  first 
hftd   and  obtained.     Tlie  Local  Qoremmont 
Aet,  1868,  21  A  22  Vict  c  98,  baring  by  Mct. 
•S  repealed  sect.  145  of  fUL  11  A  12  Viet  c 
•8,  by  teot  7S  prohibits  the  Loeal  Board  from 
doing  any  act  injorioasly  affecting  any  Kser- 
Toir,  river  or  stream,  Ac,  or  the  supply, 
qnality,  or  fall   of  water  oontained  in  any 
reservoir,  river  or  stream,  "in  eases  where 
any  Company  or  individuals  would,  if  this 
Act  had  not  passed,  have  been  entitled  by 
law  to  prevent  or  be  relieved  sgainst  the  inju- 
riously affecting  such  reservoir,  river,  stream, 
Ac,"  without  their  oonsent  in  writing.    The 
Local  Board  of  D.  made  certain  sewers  in  eze- 
cation  of  the  powers  of  sUts.  11  A  12  Viet  c 
63,  and  21  A  22  Vict  c  98,  and  in  doing  so 
injuriously  affected  the  stream  S.,  without  hav- 
ing obtained  the  consent  of  T.,  who  was  the 
occupier  of  a  mill  on  the  1^.,  and  entitled  to  the 
flow  of  the  8.  to  his  mill«    T.  obtained  a  man- 
damus to  the  Loeal  Board  for  compensation, 
and  made  a  claim :  (1)  For  damage  sustained 
is  consequence  of  the  Board  opening  the  main 
aewer  so  as  to  allow  the  water  of  the  8.  to  flow 
through  it  for  forty-six  hours.    (2)  For  the 
water  drawn  from  the  8.  and  wasted  by  the 
main  sewer  being  close  to  the  6.    (8)  For  a 
drain  or  trap  door  being  made  out  of  the  8., 
and  water  allowed  to  flow  out  of  the  8.  into 
the  trap  door.    (4)    For  the  Board  having 
drained  off  the  surface  and  reflise  water  from 
the  streets  of  D.  which  had  always  run  into 
theS.:  Held, 

1.  That  sect  78  of  stat  21  A  22  Viet  e.  98, 
was  not  confined  to  eases  in  which  a  Court 
of  equity  would  grant  an  injunction  against 
the  Local  Board,  and 'that  T.  was  in  the  posi- 
tion of  a  person  who  would,  if  the  Act  had  not 
passed,  have  been  entitled  by  law  to  prevent 
the  injuriously  affecting  the  8. 

2.  That  the  works  of  the  Local  Board  were 
not  authorised  by  sect  73,  and  therefore  the 
olaiffl  of  T.  was  not  the  subject  of  eompensa- 
tion,  but  ground  of  action. 

3.  QwMre,  whether  the  aets  of  the  Local 
Board  produced  any  damage  of  which  T.  could 
complain  ?  Th«  Que0u  v.  TAe  Darlington  Loeal 
Board  of  HtaUh,  615 

IL  By  sect  69  of  the  Publlo  Health  Act, 
1848, 11  A  >2  Vict  c  63,  in  case  any  street, 
or  any  part  thereof  (not  being  a  highway),  be 
Bot  sewered,  levelled,  paved,  fiegged,  and  chan- 
nelled to  the  satisfaction  of  the  Local  Board 
of  Health,  snob  Board  may,  by  notice  in  writ- 
ing to  the  owners  or  occupiers  of  the  premises 
fironting,  Ac,  such  parts  as  require  to  be 
cowered,  levelled,  Ac,  require  them  to  sewer, 
level,  Ac,  the  same ;  and  if  the  notice  be  not 
complied  with  the  Board  may  execute  the 
works  mentioned  therein;  and  the  expenses  | 


incurred  shall  be  paid  by  the  owners  in  de- 
fault 

1.  Held,  that  the  Local  Board  bad  no  powev 
to  require  the  owner  of  a  house  to  alter  the 
part  of  the  street  which  his  house  fronted  so  ac 
to  make  it  correspond  with  the  level  of  a4join« 
ing  streets. 

2.  Somhl€,  by  Coekbam,  C.  J.,  that  the 
Local  Board  have  power  to  require  the  level 
to  be  altered  for  the  purpose  of  channelling. 
Calejf,  Appellant,  The  Local  Board  of  Health 
for  the  Borough  o/  Kingeton  upon  Bull,  i?e- 
epondente,  Sib 

II L  A  brook,  the  water  of  which  was  sup* 
plied  by  the  drainage,  natural  and  artificial, 
of  a  considerable  area  of  cultivated  soil  belong- 
ing to  private  individuals,  received  at  the  lower 
end  of  it,  near  a  river  into  which  it  flowed,  the 
drains  of  two  or  three  inhabited  houses.  By 
The  General  Bnclosnre  Act,  41  O.  8,  c  109,  s. 
10,  the  Commissioners  are  to  set  out  and  ap- 
point private  roads, drains,  water- 
courses, Ac,  and  the  same  shall  be  made  and 
supported  and  kept  in  repair  at  the  expense  of 
the  owners  of  the  lands,  directed  to  be  divided 
and  enclosed,  in  such  proportions  as  the  Com- 
missioners shall  direct  In  1809,  Commission- 
ers noting  under  a  loeal  Enclosure  Act  by 
their  award  set  out  this  brook,  among  others, 
as  a  «pnblio  drain  or  watercourse,"  and 
directed  that  all  such  drains  should  be  made, 
scoured  and  kept  in  repair  at  the  expense  of 
the  proprietors  of  the  lands,  divided  and  en- 
closed by  virtue  of  the  Aot,  in  equal  propor- 
tions. They  also  cleared  out  the  channel  of 
the  brook,  and  in  various  places  widened  and 
deepened  it  to  render  it  more  eflieient  as  a 
means  of  draining  a  portion  of  the  tract  of  land 
which  was  subject  to  the  provisions  of  their 
Aot  Afterwards  two  of  the  landowners,  for 
their  own  convenience  altered  the  course  of 
the  stream,  by  cutting  artificial  channels  for 
short  distances.  The  brook  is  within  the  limits 
of  the  Local  Board  of  O.,  and  it  having  become 
a  nuisance,  a  mandamus  issued  to  them  to 
clear,  cleanse,  empty  and  keep  it 

1.  Held,  by  the  Exchequer  Chamber,  afllrm- 
ing  the  judgment  of  the  Court  of  Queen's  Bench^ 
that  it  was  not  a  "sewer"  within  The  Public 
Health  Act,  1848, 11  A  12  Vict  c  63,  and  there- 
fore  was  not  vested  in  the  Local  Board  of  Healtjli 
under  sect  43. 

2.  Quare,  whether,  supposing  the  brook  to 
be  a  sewer,  it  was  within  the  exception  in  that 
section  of  **  sewers  msde  and  used  for  the  pur- 
pose of  draining,  preserving,  or  improving 
land  under  any  loeal  Act  of  Parliament?" 

3.  Held,  that  a  mandamus  could  not  go  to 
the  Local  Board  of  Health  under  sect  46,  to 
clear,  cleanse,  and  empty  and  keep  it  J%e 
Qtteen  v.  The  Local  Board  of  Health  of  lAe 
Borough  of  Godmaneheeter,  986 

IV.  The  absenee  in.  the  rate-book  of  the 


M»   BOARD  OF  HEALTH. 
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iMd  of  th«  Local  Board  of  Hoalth  uA  Ihm  sSc- 
notnro  of  fire  of  itf  merabert,  m  reqnirod  by 
Tbo  Public  Uoalth  Act,  1648, 11  4  12  Vict  c 
tS,  c  149,  in  tbe  oato  of  a  non-corporato  dis- 
trict, if  a  fatal  objectioa  to  tbo  validity  of  a 
dUtriet-rato  undor  tbo  Aet  Th9  Qutw  t.  Tk« 
Work9op  Local  Board  of  Health,  951 

'  V.  ConocuQiD,  tbat  tbo  ettimate  for  a  rato 
roqairod  by  sect  98  of  tbat  Act  may  bo  botb 
for  proipoetive  and  retrospoetiTe  ezponsos,  at 
least  if  tbe  latter  were  witbin  tbe  six  montbs 
limited  by  sect  89.  Id, 

VI.  Quare,  wbetber  a  distrlet-rate  nnder 
tbat  Act  is  rendered  void  wben  tbo  estimate  on 
wbicb  it  is  fonnded,  as  required  by  sect  98, 
does  not  sbow  witb  saffieient  distinctness  tbe 
rams  required  for  eacb  of  tbo  purposes  in 
respect  of  wbiob  tbe  rate  was  made?  Id. 

BOARD,  LOCAL. 

S99  BOABD  OF  HSALTI. 

BOND,  ILLEGAL. 
St€  CoMPAirr,  Railway,  IY. 

BOND,  LLOYD'S. 
S9€  CoMPAHr,  Railway,  IV. 

BOUNDARIES. 
A«  EccLBSiAsneAL  Law,  IIL 

BROOK. 
Sm  Board  ov  Hbaiys,  lit. 

BRIDGE. 
Se€  CoMPAVY,  Railway,  IIL 

BURIAL  BOARD. 

Sm  EcCLSilAiTTCAL  LaW,  IV. 

CARRIAGE. 

Of  animals.    Ste  Compamt,  Railitat,  L,  V., 
VI. 

Hackney.    Set  Towhs  Polick  CLAViii  Act. 

CERTIFICATE. 
Of  Jnstiees.    See  Hiohway,  Ditbbtiko,  Ao. 

Of  Burial  Board.    See  Ecclbsiaitical  Law, 


V. 


CERTIORARI. 
See  CoROHBB,  IV.,  V.,  VI. 

CHANCERY,  ENROLMENT  IN. 
See  Ecclbsiartical  Law,  III. 

CHANGING  VENUE,  ABUSE  OP. 
See  Vemub,  Abuib  op  CHAvaiva. 

CHANNELLING  STREET. 
See  Board  op  Hbaltb,  IL 

CHAPBLRY. 
See  EccLBiiABTicAL  Law,  IIL 


CHARTER-PARTY. 

DedaratloB  on  a  obarter-party  made  a8 
LiTorpool  between  tbo  plaintiff,  tbe  mastsr  ef 
a  Prussian  ressel,  gnaranteed  677  tons  Eif- 
lisb,  and  tbe  defendant,  us  freigbter  or  ebar- 
terer,  wbereby  it  was  agreed  tbat  tbe  ship 
sbonld  take  on  board  a  fbll  and  eonpiefte 
cargo  and  proceed  to  Sydney,  and  deUv*r  it 
tbere  agreeably  to  bills  of  lading,  in  con- 
sideration wbereof  tbe  affreigbter  sbonld  de- 
liTor  tbe  cargo  to  be  loaded  on  board,  Ae^ 
and  sbonld  pay  for  tbe  use  and  bire  of  tiie 
Tossel  in  respeot  of  tbo  Yoyage,  1666/.  in  foil, 
"  on  condition  of  ber  taking  a  cargo  of  not 
less  tban  1000  tons  of  weigbt  and  measnre- 
ment,"  payment  to  be  made  as  follows :  yii., 
tbo  captain  to  receiYo  tbe  freigbt  pajable 
abroad  as  per  bills  of  lading,  Ac,  aad  tbe 
balance  to  be  paid  in  casb  on  sailing,  lets  tbrse 
montbs' interest;  and  tbat  soeb  goods  oalyu 
tbo  cbarterer  migbt  direct  sbould  be  reedFed 
on  board,  for  wbicb  tbe  mate  should  giro  a 
receipt  and  measure  wben  tendered  alongside, 
as  well  as  for  weigbt  of  coala  wben  weighed 
into  tbe  Ycssel.  Broaob,  tbat  tbe  defendant 
made  default  in  loading  tbe  sbip  witb  a  cargo 
as  agreed,  and  did  not  pay  tbo  balance  of 
1560/.  OYcr  and  aboYo  tbe  freigbt  payaUo 
abroad  as  per  bills  of  lading.  Pleas,  first, 
tbat  tbe  defendant  did  not  make  defiuilt  in 
loading  tbe  ship  witb  cargo  as  agreed.  Third, 
tbat  tbe  sbip  did  not  nor  could  take  a  cargo 
of  not  less  than  1006  tons  pursuant  to  tbe 
condition.  At  the  trial  it  appeared  tbat  the 
action  was  brought  to  recoYor  the  balance  of 
freigbt  payable  in  adYance.  Tbe  defendaot 
bad  loaded  the  sbip  deep  enough  for  ber  Y07- 
age  witb  866  tons,  in  tbe  following  propor- 
tions :  weigbt  goods  626,  measurement  goods 
330 ;  but  she  bad  still  an  unoccupied  space  for 
100  tons  of  measurement  goods.  In  order  to 
load  a  Yessel  with  as  full  a  cargo  as  she  could 
reasonably  and  practically  carry,  it  was  nsaal, 
according  to  Lloyd's  rule  and  tbe  castom 
generally  adhered  to  at  tbo  port  of  LiYcrpool, 
to  load  her  witb  one- third  weight  goods  and 
two-thirds  measurement  goods.  Some  evidence 
was  giYon  of  a  usage  tbat  in  a  Sydney  cargo 
tbe  proportion  was  two-thirds  weigbt  and  ene- 
third  measurement  Tbe  Jury  found  that,  as- 
suming tbe  Ycssel  to  be  loaded  witb  ordinary 
weight  and  measurement  goods,  the  capacity 
of  tbe  sbip  Was  1000  tons.  Held,  by  the  Bz- 
chequer  Chamber,  afflrming  the  judgment  of 
tbe  Queen's  Bench, 

1.  That  the  condition  meant  tbat  tbo  sbip 
was  capable  of  taking  a  cargo  of  1000  tons 
of  weight  and  measurement  in  tbe  ordinary 
proportion  at  tbe  port  of  loading,  and  there- 
fore was  fulfilled. 

3.  That  this  was  not  a  condition  precedent ; 
andy  if  it  were,  tbe  defendant  could  not  plead 
it  in  bar,  having  received  a  substantial  part  of 
tbo  consideration  for  bis  promise. 
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I.  Conflearam.  That  th«  bnsch  that  the 
dafandaot  faade  dtfauU  in  loading  tha  ihip 
with  a  aargo  aa  agreed,  eonld  not  be  svatalned. 

4.  Qumr;  if  the  ibip  had  fallen  ibort  of  the 
eapaoity  of  1000  tons  weight  and  meaaore- 
neni  in  the  ordinary  proportion,  whether  ad- 
Taatage  eonld  be  taken  of  it  in  rednotion  of 
damagea?    Pu§tw,Dowi€,  20 

CHECK. 

A«  MOVKT  HAJ)  AVD  BlCBmi). 

CHURCH  BUILDING. 
Sm  BccLSSiAfTicAL  Law,  IIL 

CHURCHWABPEK. 

Sm  EcCLBSXAiTICAL  LAW,  L 

CLERK. 
Sm  Abticlxd  Clbbk. 

COLONY. 
Sm  FoBBiax  DoMuriox  or  Cbowv. 

C0MMISSI0NBR6. 
Chnreh  Bnilding.    Sm  EcclbsxastioaIi  Law, 

Of  Inland   RoTenne.      Se€   Towvs    Policb 
Clausxs  Act. 

Of  Polioe.    S99  CovviMioBBBi  or  Policb. 

Of  Poblio  Porpoiei.   S^t  Tbustbbs  fob  Pub- 

UC  PUBPOSKS. 

COMMITMENT  FOR  CONTEMPT. 

Set  CONTEXPT  OP  COUBT.     FOBBXflV  DoMIBIOV 

OP  Cbowb. 

COMMON  LAW  PROCEDURE  ACT,  1861. 
Sm  Appbal. 

COMMON  MEMORANDUM. 
iRm^Ixsubabcb,  Mabixb,  IL,  IIL 

COMPANT. 
Inanranoe. 

L  If  a  party  enters  into  an  arraogement 
which  ean  only  take  effect  by  the  eontiunanoe 
of  a  certain  ezi«ting  state  of  eircomstances, 
there  is  an  implied  engagement  on  his  part 
that  he  shall  do  nothing  of  his  own  motion 
to  put  an  end  to  that  state  of  circumstances 
under  which  alone  the  arrangement  ean  be 
operatire.  William  Stirliug,  tk§  Youngtr,  T. 
liaitland  and  Boyd,  840 

II.  An  insurance  Company  eoTenanted  with 
C.  D.  for  Taloable  consideration  to  appoint  him 
their  agent  in  S.,  together  with  A.  B.,  and  that 
i^  A.  B.  should  be  displaced  ft-om  the  agency 
Ihey  would  pay  C.  D.  a  certain  sum ;  the 
Company  having  transferred  their  business 
to  another  Company,  and  wound  up  their 
aflain  and  dissolved  themselres:  Held  that 


this  waa  a  displaeament  of  A.  B.  within  the 
meaning  of  the  eoTenant.  Id, 

Bail  way. 

I.  A  railway  Company  is  entitled  to  tha 
protection  against  responsibility  for  the  car* 
riage  of  animals  given  by  the  second  proviso 
in  sect.  7  of  The  Bailway  and  Canal  Tral&o 
Act,  1854»  17  4  18  Vict  c.  31,  although  no 
complete  contract  for  carriage  of  the  animal 
has  been  entered  into,  and  no  complete  dc- 
livery  of  it  has  taken  place ;  it  is  enongh  if 
the  animal  was  in  the  course  of  being  delivered 
to  or  received  by  the  Company;  per  Blaok- 
bum  and  MeUor,  JJ.,  dissenttente  Coekbum, 
C.  J.  Hodgmam  t.  Thm  W—i  Midland  Bailway 
Ofmpanyf  179 

n.  The  Ri^ilweys  Clauses  Consolidation 
Act,  1815,  8  4  9  Vict  e.  20,  s.  68,  enacts, 
'<  if  in  the  course  of  making  the  railway  the 
Company  shall  use  or  interfere  with  any  road 
theyshsll  from  time  to  time  make  good  all 
damage  done  by  them  to  such  road  •/'  and  if 
any  question  shall  arise  as  to  damage  or  re- 
pair, it  shall  be  referred  to  two  justices ;  and 
they  may  direct  such  repairs,  and  within  such 
period,  as  they  think  reasonable,  and  may  im- 
pose on  the  Company  for  not  repairing  a 
penalty,  which  shiJl  be  paid  to  the  surveyor, 
4c.,  of  the  road  interfered  with  if  a  public 
road,  or  to  the  owner  if  a  private  road :  pro- 
vided that  in  determining  any  such  question 
with  regard  to  a  turnpike  road  the  Jnstieea 
shall  make  allowance  for  any  tolls  paid  by  the 
Company  on  such  road  in  the  course  of  the 
using  thereof:  Held,  that  Justices  had  power 
to  make  an  order  upon  a  railway  Company  to 
repair  highways  which  they  had  used  by  the 
carriage  of  materials  over  them  for  making  the 
railway  and  works,  although  the  materials 
were  carried  in  the  carts  of  contractors  or  of 
other  persons  employed  by  them.  Tile  TTstl 
Riding  and  Orim$b]f  Bailnmg  Company,  Ap- 
ptllantt,  Tht  Local  Board  of  Health  for  tho 
Dietriei  of  Wakefield,  Beepondente,  478 

III.  Under  sect  46  of  the  Bailways  Clauaea 
Consolidation  Act,  1846,  B  k  9  Vict  c  20,  n 
railway  Company  who,  in  carrying  a  railway 
over  a  highway  by  a  bridge,  lowered  the  level 
of  the  highway,  is  not  bound  to  keep  the  slop« 
of  the  road  in  repair  as  being  part  of  the  ap- 
proaches, on  each  side  of  the  bridge.  The 
London  and  North  Weelem  Bailwuy  Company, 
Appellant;  The  Surveyor  for  the  Townehip  of 
Skerton,  Beepondent,  660 

IV.  A  railway  Company  were  empowered  by 
their  special  Act  to  raise  a  capital  of  666,000(., 
and  to  raise  by  mortgage  any  further  sum  not 
exoeeding  185,000/. ;  but  no  part  of  such  far- 
ther sum  was  to  be  raised  until  the  whole  of 
the  capital  had  been  subscrilied  for  and  one* 
half  paid  up.    Part  only  of  the  capital  waa 
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•ubsorilMd  for;  Irat  tbt  Company,  being  In 
want  of  money,  detennioed  to  borrow  10,0001. 
to  enable  tbem  to  pay  debti  dne  to  the  eon- 
traetor,  engineer,  lolioitors,  and  for  land,  and 
alio  to  meet  a  elaim  made  by  W.  C.  for  trarel- 
ling  ezpenset  and  loss  of  time.  Tbe  direeton 
applied  to  ikeir  bankers,  and  obtained  the  snm 
required  on  the  seenrity  of  tbe  Joint  and 
aeveral  promiieory  note  of  W.  C.  the  then 
ehairman  of  the  Company,  and  of  B.,  one  of 
the  direetors.  B.,  baring  been  compelled  to 
pay  the  money,  brought  an  notion  againet  W« 
C.  for  contribution.  «The  board  of  directora 
ref  oWed  that,  "  in  order  to  discharge  the  lia- 
bility of  the  ehairman  in  the  action  of  B. 
against  him,  the  seeretary  be  anthorised  to 
seal  Lloyd's  bonds  to  the  extent  of,"  Ao. 
Bonds  were  accordingly  sealed  with  tbe  com- 
mon seal  of  the  Company,  by  eaoh  of  which 
the  Company  "acknowledge  that  they  stand 
Indebted  to  W.  C.  in  the  snm  of  1000/.  for 
money  dne  and  owing  from  the  said  Company 
to  the  said  W.  C. ;  and  the  said  Company,  for 
tiiemselTes,  their  snocessors  and  assigns,  here- 
by covenant  with  the  said  W.  C,  his  ezecators 
and  administrators,  to  pay  to  him,  his  ezeon- 
tors,  administrators,  or  assigns,  the  said  snm 
of  1000/.,  Ac."  These  bonds  were  deliTcred  to 
W.  C,  and  be  assigned  tbem  to  one  D.  to 
secure  money  advanced  by  him,  and  with 
which  money  the  action  brought  by  B.  against 
W.  C.  was  settled.  Subsequently,  the  directors 
resolved  that  the  bonds  should  be  redeemed, 
and  that  the  expenses  incurred  by  the  chair- 
man should  be  paid  by  the  Company  out  of 
the  first  moneys  in  their  hands.  In  an  action 
brought  by  W.  C.  upon  one  of  these  bonds, 
held  that,  taking  into  consideration  stat.  7 
A  8  Vick  e.  85,  The  Companies  Clauses  Con- 
aolidatioa  Act,  1846,  8  A  0  Vict  c.  16,  and  the 
special  Act,  the  bond  was  illegal,  and  that  he 
ooald  not  recover.  Chamb€r$  v.  TAe  i/aacA««- 
ter  afid  Mil/ord  Railroad  Company,  588 

V.  A  railway  Company  issued  a  consignment 
note  for  the  carriage  of  cattle  from  0.  to  B.,  one 
of  the  eonditions  of  which  was,  "  the  Company 
are  not  to  be  amenable  for  any  consequences 
arising  from  detention  or  delay  in  or  in  relation 
to  the  conveying  or  delivery  of  the  said  animals 
however  caused:"  held  an  unreasonable  con- 
dition within  the  first  proviso  in  sect  7  of  The 
Railway  and  Canal  Traffic  Act,  1854, 17  4  18 
Vict  c  31.  AUday  t.  The  Groat  Wottom  Rail^ 
«f  ay  Companjf,  903 

3.  SembU,  a  oondition  that  a  railway  Com- 
pany shall  not  be  amenable  for  any  damage 
arising  from  orer-oairiage,  however  oansed,  is 
unreasonable.  Jd. 

COMPENSATION. 

Under  Lands  Clauses  Consolidation  Aoi    Sm 
Laxds  Clausbs  Corsolioatiox  Act. 


Under  Metropolis  Local  Management  Aet^  Sm 
Mbtbopoub  Local  UAMAQEmmMt  Am,  Ly 
II.,  IIL 

Under  Public  Health  Aot    Soo  Boais  or 

HSALTH,  L 

compbtbnct  of  WITNBSS. 

I  Sm  BYinsxoa. 

composition  DEBD. 

Soo  Bahkbupt,  II.,  IIL,  IV.,  v.,  VI, 

CONCEALMENT. 

Of  material  fact  S—  Ibsubavcb,  Mabibi^ 
v.,  VI.,  VIII.,  X. 

CONDITION. 

Averment  of  performanoe  ot  S—  VBXAnovi 
Ibdictmbxts  Act. 

Preeedent    Sto  Chabtbb-Pabtt. 

Unreasonable.  Soo  -Ooicpavt,  Railwat,  V., 
VL 

CONDUCTOR. 

S—  POUCB,  C01iXI8810BBB8  OP. 

CONSIDERATION,  FAILURE  OF. 

SO0  MOXBT  BAD  ABp  RsCBrVBD. 

CONSOLIDATED  CHAPELRT. 

Soo  ECCLXSIASTXCAL  LAW,  IIL 

CONSPIRACY. 

SeO  QUABTBR  SbSSIOBS,  L 

CONSTRUCTION  OP  POLICY. 
Sto  Irbubabcb,  Mabibb,  V. 

CONSTRUCTIVE  RELOADING. 
Seo  Ihsubabob,  Mabibb,  V* 

CONTEMPT  OF  COURT. 

I.  Every  Court  of  record  has  attached  to 
its  Jurisdiction,  as  inherent  in  it,  the  power 
to  punish  for  contempt :  but  if  tbe  Ceuri  is 
one  of  inferior  jurisdiction,  the  Court  of 
Queen's  Bench  has  authority  to  intervene  and 
prevent  any  usurpation  of  jurisdiction  by  it ; 
and,  if  it  treats  conduct  as  a  contempt  which 
there  is  no  reasonable  ground  for  so  treating 
may  interfere  to  protect  the  party  upon  whom 
the  power  to  oommit  or  fine  for  contempt  has 
been  improperly  exercised.     £x  part§  PaUr, 

299 

IL  A  barrister  may  be  punished  Ibr  con- 
tempt of  Court,  even  for  language  profeceedly 
used  in  the  discharge  of  his  ftinetions  as  advo- 
cate. Id, 

IIL  The  Court  of  Queen's  Bench  has,  how- 
ever, no  jurisdiction  to  act  as  a  Court  of  appeal 
in  such  cases.    Therefore  where,  on  %  trial  fer 
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COVENANT. 
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felony  at  th«  MMdlmex  Quarter  Seifionsy  the 
ooaosel  for  the  prisoner,  whoie  mode  of  eon- 
dnoting  the  caae  bad  been  remarked  upon  by 
the  foreman  of  the  Jary,  in  his  address  to  the 
jury  nttered  words  which  reflected  upon  the 
foreman,  and  being  required  by  the  Judge  to 
withdraw  them  refased,  and  was  thereupon 
adjudged  guilty  of  contempt  and  fined,  upon 
motion  for  a  certiorari  to  remore  the  order: 
Held,  that  as  the  words  used  might  have  l>een 
and  were  by  the  Judge  ac^udged  to  hare  been 
used  to  insult  the  juror,  there  was  no  excess 
of  Jurisdiction,  and  the  Court  of  Queen's 
Beneh  eould  not  interfere.  Ex  paru  PaUr,  399 

£••  FoBiisir  DoMXirxov  of  Cbows. 

CONTRACT. 
Sf  CoMPAVT,  Railway,  IV.,  V.,  VL 

CONTRACT,  PRIVITY  OP. 
Sm  Moirsr  Had  a>d  Rxcbitbd. 

(CONTRACTOR. 

S§&  CoMPAVT,  Railway,  II.  Mbtropolib 
Local  MAHAaxMXHT  Act,  V*  OBUSAnov, 
Statutobt. 

CONVICTING  JUSTICES. 
Sm  Quabtbb  Sbssiobs,  II. 

CONVICTION,  SCMMART. 

St€  JvsTiCBS  or  TVB  Pbacb,  JUBISDICnOB 
OP.    Quabtbb  Sbbsioms,  II. 

COPTRIGHT  OP  DESIGNS. 

L  The  Copyright  of  Designs  Act,  1858,  2t 
*  A  22  Vict  c  70,  s.  6,  declares  "that  the  regis- 
tration of  any  pattern  or  portion  of  an  article 
of  manufacture  to  which  a  design  is  applied, 
instead  or  in  lieu  of  a  copy,  drawing,  print, 
•pecifleatioB,  or  description  in  writing,  shall 
be  as  Talid  and  effectual  to  all  intonte  and  pur- 
poses as  if  such  copy,  drawing,  prints  specifl- 
eation,  or  description  in  writing  had  been 
furnished  to  the  registrar  under  The  Copyright 
of  Designs  Acto."  Held,  that  it  was  a  suffi- 
cient registration  of  a  design  applicable  to  the 
ornamenting  woTcn  fabrics  comprised  in  class 
12  of  stot  6  A  6  Vict  c  160,  to  leave  with  the 
registrar  a  pattern  or  portion  of  the  article  of 
manufacture.  McOrea  r.  UoUtworik  and 
Oth^rt,  496 

II.  The  plaintiff  claimed  as  his  design  the 
particular  collocation  of  the  shaded  and  bor- 
dered stars  upon  an  ornamented  chidn  surface 
M  shown  in  Uie  registered  pattern,  thus  form- 
ing together  the  omamentetion  of  the  woven 
fabric :  the  sters  and  surface  were  old,  but  the 
«ombination  was  new:  Held  a  new  design, 
BBpable  of  being  registered.  Jd, 

CORONER. 
I.  Stat  24  A  25  Viet.  o.  100,  a.  8,  which 
•BBOte  that  *'  in  any  indtetmtnt  for  morder  or 


manslaughter,  or  for  l>eing  an  accessory  to  any 
murder  or  manslaughter,  it  shall  not  be  neees- 
sary  to  set  forth  the  manner  in  which  or  the 
means  by  which  the  death  of  the  deceased  was 
caused,"  applies  to  a  coroner's  inquisition* 
Tk€  Qu€tn  y.  Ingham,  267 

II.  A  coroner's  inquisition,  which  found  A. 
B.  guilty  of  manslaughter,  omitted  to  state 
the  time  at  which  the  offence  was  committed : 
Held,  that  the  objection  was  cured  by  stet  6 
A  7  Viet.  c.  83,  s.  2,  which  enaete  that  no  in- 
quisition found  upon  any  coroner's  inquest 
shall  be  quashed  ''for  omitting  to  stete  the 
time  at  which  the  oiTence  was  committed,  when 
time  is  not  the  essence  of  the  offence."        Id, 

III.  It  is  Bot  necessary  that  the  Jurors  on 
such  an  inquisition  should  be  sworn  super 
visum  corporis,  or  that  they  should  be  sworn 
at  the  same  time,  or  that  they  should  all  view 
the  body  at  the  same  time.  Id, 

IV.  It  is  no  ground  for  a  certiorari  to  bring 
up  a  eoroner's  inquisition  that  OTldeaee  not 
upon  oath  was  received.  Id, 

V.  Or  that  the  direction  of  the  eorontr  to 
the  jury  was  improper.  Id, 

VL  Or  that  there  was  no  evidence  to  war- 
rant the  finding  of  the  jury.  Id, 

COSTS. 

Sm  Bill  op  Ezchabab,  L  Hiohwat,  Rbpaxb 
OP.    Quabtbb  Sbssiobs,  II. 

COTTON-MILL. 
jSSm  Ratb,  Poob,  L 

COUNCIL^  ORDER  IN. 

S§9  BOCLBilASTIOAL  LaW,  IIL,  V. 

COUNSEL. 

&«    COBTBVPT    OP  COVBT,  II.,  IIL     VbKITB, 

Abdbb  op  Cmabaibs. 

COUNTS,  SEVERAL. 
Sm  Ihbictmbbt. 

COURT. 
Contempt  ot    jSW  Cobtbmpt  op  Covbt. 
Of  Commission  of  Sewers.    jSm  Ratb,  Poob, 

IL 
Por  Divorces  and  Matrimonial  Causes.    As 

Hdsbabd  Awh  Wxpb. 

Payment  of  money  into.   Sm  Ihivbabcb,  Ma- 
bibb,  XL 
Of  Reoord.    Sm  Cobtbmpt  op  Covbt,  L 

COVENANT. 
Sm  Babkbvpt,  IV.,  v.,  VL    Compabt,  Iv- 

■VBABCB,  IL 

Por  title. 
By  deed  dated  the  9th  SeptaaUr,  1861,  n* 
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C6VBNANT. 


SflBlTRIOT  BOARD. 


•lUag  that  the  dofendaiit  bad  eotttnwted  tritb 
tbc  plaintiff  for  the  alwolBtcr  lale  to  bim  ^  a 
netaaage  and  henditameiitf,  and  tbe  Utaarli- 
aaoo  thcraofy  fnt  ttom.  all  eaeambraaeog,  tbo 
defoadant  oonreyed  to  Iho  plaintiff  and  bU 
beirt  tbe  meigaage,  Ae.,  togetbet  with  (inter 
alia)  all  rigbte,  liberties,  priTilegei,  eaiemente, 
proflti,  and  appartenaacei  to  tbe  meisnage, 
ht,,  belonging  or  in  anjwiae  appertaining,  or 
nanallj  beld,  ooonpied,  or  enjoyed  tberewitb, 
or  deemed  or  taken  ai  part,  paroel,  or  member 
thereof,  or  any  part  thereof,  to  the  nies  and 
npon  the  traits  therein  mentioned;  and  the 
defendant  oorenaated  that  notwithstanding 
any  aet,  deed,  matter,  or  thing  whatsoerer 
made,  done,  or  permitted  to  the  eontraiy  by 
tbe  defendant  or  any  person  or  persons  claim- 
ing throngb,  under,  or  in  trust  for  him,  be  then 
bad  in  himself  good  right  and  absolute  au- 
thority by  the  deed  to  convey  the  messuage, 
Ao.,  with  their  appurtenanees.  On  tha  22d 
June,  1842,  tbe  defendant,  then  being  the 
owner  in  fee  of  the  messuage,  Ae.,  by  an  agree- 
ment in  writing  with  tbe  owners  in  fee  of  an 
acUoining  building,  agreed  that  a  eertain  eor- 
niee  and  eertain  spouts  and  pipes  oondueting 
tbe  water  into  a  spout  belonging  to  tbe  build- 
ing, and  the  dripping  of  water  from  tbe  eayes 
of  the  messuage,  and  tbe  three  windows  on  tbe 
east  side  of  the  messuage  OTerlooliing  the 
building  were  encroaohments  by  the  defendant, 
and  should  and  might  be  used  by  him  so  long 
only  u  the  other  parties  to  the  agreement 
should  consent  thereto;  and  the  defendant 
paid  to  the  other  parties  5t.  as  an  acknowledg- 
ment, and  agreed  to  pay  6«.  per  annum  so  long 
as  tbe  cornice,  spouts,  pipes,  or  windows  should 
be  need  by  him.  At  that  time  tbe  defendant 
had  not  acquired  any  easement  in  respect  of 
the  cornice,  spouts,  pipes,  or  windows  by  the 
lapse  of  twenty  years.  Tbe  plaintiff,  baTlng 
been  interfered  with  in  tbe  enjoyment  of  the 
•asement  by  the  owners  of  tbe  ac^olniag  build- 
ing, brought  an  action  against  tbe  defendant 
for  breach  of  eovenaat  Held,  that  the  de- 
fendant had  conTcyed  tbe  premises  described 
ao  far  aa  he  possessed  or  oonld  grant  them ; 
but  that  the  coTcnant  for  title  was  limited  to 
that  which  be  actually  bad,  or  but  for  bis  own 
act  would  have  bad,  and  that  tbe  acknowledg- 
ment and  payments  were  not  an  act  within 
that  coTcnant.     Tkaelurajf  ▼.  Wood,  825 

CREDITOR. . 
Set  BAHnw%  Il-f  III.,  IV.,  V^  VI.,  Vn. 

CRBW. 
Personal  Injury  to,  under  mnning-doim  clause. 

JSht  laSUBAllCB,  MABlHBf  L 

CROWN. 

foreign  dominion  ot    Sm  Fobbioh  Boimno* 
or  Cbowh. 


CVSTOBT,  ILLSOAL. 

Sf  JVSTICBS  OF  THB  PbACB,  JVBUDIGIIOB  OF* 

C0STOK,  toss  OF. 
iSw  Ulxdb  Clausbb  CoMsoLioanoB  Act,  L 

DAMAGES. 

^mAppbal.  Boabd  op  Hbalti.  IxsvBJkiroay 
liXPB.    PuBuo  PuBposBa,  TBvmst  roB* 

Reduction  oil    S§&  Cbabtbb-pabtt. 
Special    6ti  SIiAhbbb. 

DAYS. 
In  port  of  discharge,  bow  reckoaad.    Sm  Iv- 

SUBAHCB,  MaBIHB,  IX. 

DEATH. 

Manner,  eauie  a&d  time  ot    8f  OaBOBSB,  L9 
XL 

DECEASE  OF  MAGISTRATE. 

£k€  Hvsbahd  abb  Wxpb. 

DECLARATION. 
Sm  Ihsubabcb,  Mabibb,  X.    Wat,  Rubt  or. 

DEED,  COMPOSITION. 
Sm  Babxbupt,  II.,  III.,  IT.,  Y^  YL 

DELAT  BT  RAILWAY. 

A»C  COBPABT,  RaiLWAT,  Y. 

DELIVERY  OF  ANIMALS. 
Sm  Compabt,  Railwat,  L,  V. 

DEMAND. 
Sh  Babkbupt,  t,  IV.,  v.,  VL 

DESIGNS,  COPYRIGHT  OF. 

See  COPTBiaBT  OP  DBBISBt. 

DIRECTORS. 
See  Ibsvbabob,  Lifb. 

DISCHARGE. 

Days  In  port  of;  bow  reckoaed.    See  Ibbitb- 
ABCiy  Mabibb,  IX. 

DISPLACEMENT. 
See  CoBPAVT,  Ibsvbabcb,  n. 

DISPOSITION. 

«5!m  FlBBf  abb  RBCOTBBIBi. 

DISTRESS. 
See  EutcnoB. 


DISTRICT  BOARD. 
See  Mbtbopolis  Local  MABAOBVBBt 

n.,  iiL,  IV. 

Of  Bealth.    Se4  Boahb  op  Hbauts.  ' 


AoT^L, 


DISTHIOT-BATE. 


:ejegthbnt. 
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BMTRICT-RATB. 
8m  Boabo  of  Hbalth,  IY.,  V.,  YL 

DRAIK. 

Am  Boftm»  or  Hbaltb,  IIL    Mbtbopous 
Local  ILuiaobmbbt  Act^  Y. 

DRAMATIC  IrlTBRART  PROPBRTY. 

K.,  tiio  liMBMd  propriotor  of  a  tbefttn, 
under  itat  6  4  7  Yiot  e.  68,  entared  into  an 
•mngement  with  D.  whoreby  D.  bad  tha  om 
of  tba  tbeatre  for  draniatio  ontertainments. 
D.  proYidad  the  oompany,  bad  the  aeleetion 
of  Uie  piaeei  to  bo  roprMoniedy  togotbar  with 
tba  antira  management  of  their  repretentation, 
and  exolnilTe  control  orer  the  penoni  em- 
floyed  in  tba  theatre.  K.,  on  bi«  part,  paid 
for  printing  and  adrertisingt  ftimiebed  the 
ligbUng,  door-keepersy  soene-iibiAerf  and  in- 
pemamerariefl,  and  hired  the  band,  mni io  being 
a  neooMary  part  of  the  performanoe.  The 
money  taken  at  the  door  was  taken  by  ler- 
Tanta  of  K.,  who  retained  one-half  of  the  gro— 
foeeipta  ai  hia  remnneration  for  the  uae  of  the 
theatre,  and  handed  the  other  half  to  D. 
Among  the  pieoea  repreaented  were  two  which 
L.  had  tbe  aole  liberty  of  repreaenting  or  cana- 
Ing  to  be  repreaented,  4c,  aa  aaaignee  of  the 
anther,  under  tbe  Dramatic  Literary  Property 
Acta,  3  4  4  W.  4,  c.  16,  and  5  4  6  Vict.  c.  46. 
Held,  by  the  Bscheqner  Chamber,  affirming 
the  Jndgoient  of  the  Qoeen'a  Bench,  that  no 
notion  under  tboae  atatntea  wai  maintainable 
by  L.  agaiaat  K.,  aa  the  aboYO  facta  did  not 
show  that  thoae  plecea  bad  been  repreaented, 
4e.,  by  him,  or  that  there  waa  a  partneribip 
between  D.  and  him  ao  aa  to  render  faim  liable 
for  the  repreaontationf  4e.|  of  them  by  D. 
Xyon  aa<l  Wi/a  r.  JTnoio/c*,  761 

DIVBRTING  HIGHWAY. 
S—  BroBWAT,  DtTBBTua,  4o. 

DIYORCB  COURT. 
jSm  Hosbavd  abb  Wivb. 

D17TY,  POST-HORSB. 
S—  Towbb  Poliob  CLAvsBf  Act. 

BCCLESIASTICAL. 
Law. 

L  The  doctrine  laid  down  by  Sir  J.  Kicboll, 
In  Jarratt  v.  Steele,  3  Phillim.  167,  169-170, 
''that  the  poaaeaaion  of  the  ohnroh  ia  in  tbe 
Btiniater  and  tbe  chnrohwardena ; — and  that 
BO  perion  baa  a  right  to  enter  it  when  it  ia  not 
open  for  Dirine  aertiae,  except  with  their  per- 
ndaaion,  and  under  their  authority,"  holda  in 
the  temporal  aa  well  aa  in  tbe  Bccleaiastioal 
Co«na :  By  tbe  Bxebeqner  Chamber;  eonaitt* 
Ing  of  Brie,  C.  J.,  Williama  and  Willea,  JJ., 
■ad  Channall,  B.  |  afiriBiag  the  Judgment  of 


the  Qncon'a  Bench,  eonaiatlng  of  Cockbom.  C. 
J.,  Cromptooi  Blackburn,  and  Mellorf  JJ. 
Jfory  Qrigim  r.  JHgkitm  and  Dan;  93 

IL  In  a  pariah  where  there  ia  both  a  lay 
rector  and  a  Tioar,  the  rector  baa  no  right  to 
preTcnt  the  Tiear  having  acceas  to  any  part  of 
the  pariah  church  by  any  of  ita  doora.         /i. 

IIL  A  oonaolidated  chapelry,  formed  bj 
order  in  council,  on  tbe  rapreaentation  of  the 
Churob  Building  Commiaaiouers,  under  ataU 
8  4  9  Yiot  c  70,  a.  9,  tbe  boundariea  of  which 
are  aet  forth  in  the  order,  ia  duly  cooatitutcd 
without  enrolment  of  the  name  and  deacrip- 
tion  of  the  boundariea  in  Chancery,  CTcn  aup- 
poaing  it  rendered  eaaential  by  the  proTiaiona 
of  atat  69  G.  3»  c  1S4,  a.  6.  TA^  Qiutu  on  fAa 
Pro§9emti<m  </  tha  Burial  Board  of  CkHtt 
Ckmrek  QrnU  WarUy,  T.  The  Ottr$ter§  of 
South  Waald,  891 

lY.  By  atat.  16  4  16  Vict  c.  86,  a.  12, 
Tacanciea  in  a  Burial  Board  may  be  filled  up 
«  when  and  aa  the  Tcatry  ihell  think  fit"  By 
itat  18  4  19  Vict  c  128,  8.  4,  cTory  vacancy 
ahall  be  filled  up  by  the  Tcatry  within  one 
month  after  the  Tacancy;  and,  in  caae  of 
neglect,  **  the  vaoancy  may  be  filled  up  by  the 
Burial  Board."  Held,  per  Cockbnm,  C.  J., 
and  Blackburn,  J.,  Crompton,  J.,  dubitante, 
that  tbe  Toatry  might  fill  up  a  Facancy  in  tbe 
Board  at  any  time  before  the  Burial  Board  did 
ao,  though  not  within  one  month  after  the 
▼acancy.  /i. 

Y.  On  the  26th  November,  1868,  three  ra- 
eanciea  occorred  in  the  Burial  Board  of  a 
eonaolidated  chapelry  formed  under  atat.  8  4  9 
Vict  c  70,  none  of  which  were  filled  up  either 
by  the  veatry  or  the  Board,  until,  on  Uie  2lBt 
June,  1869,  F.  waa  appointed  by  the  veatry  to 
be  a  member  of  tbe  Board.  F.  and  two  other 
memberi  of  the  Board  aigned  a  certifloato 
directing  the  oTcraeera  of  8.,  one  of  the 
pariahea  a  portion  of  which  was  included  la 
the  eonaolidated  chapelry,  to  pay  the  propor- 
tion of  the  expenaea  incurred  in  respect  of  the 
burial  ground  chargeable  on  that  part  of  the 
pariah  of  8.  On  mandamui  to  the  OTcraeen 
of  S.,  oommanding  them  to  pay  or  raiae  tho 
noeeaaary  anm:  Held,  per  Cockbum,  C.  J., 
and  Blackburn,  J.,  that  F.  waa  duly  appointed, 
and  therefore  the  certificate  waa  Talid;  par 
Crompton,  J.,  and  Blackburn,  J.,  that  if  quo 
warranto  would  lie  for  the  olBce  of  a  member 
of  a  Burial  Board,  aa  to  which  quara,  tho 
appointment  of  F.  conld  not  be  queatiooed  ia 
thia  collateral  proceeding,  and  then  the  certlfi- 
oato  would  be  valid.  AC, 

Benefice.    Sm  Babkbvpt,  YIL 

EJECTMENT. 
&«  Ijitbbbo«atobibi« 
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ELECTION. 


PINE. 


ELECTION. 

By  cImcI  made  tho  4th  September,  1843,  B. 
granted  to  A.  lieenro  to  get  all  the  copperas 
■tone  which  might  be  foand  in  a  certain  part 
of  the  manor  of  M.  for  twenty-one  years,  at 
the  yearly  rent  of  251.,  payable  half-yearly  on 
the  24th  June  and   25th  Deeember,  with  a 
proriso  that  if  any  part  of  the  rent  should  be 
in  arrear  for  twenty-one  days,  it  should  be 
lawful  for  B.,  his  heirs  and  assigns,  by  notice 
in  writing  deliTcred  to  A.,  his  executors,  ad- 
ministrators, or  assigns,  to  determine  the  grant. 
On  the  81st  January,  1856,  J.  H.,  who  had  be- 
oome  assignee  of  the  license,  assigned  the 
lioense  to  the  defendants  by  way  of  mortgage, 
and  on  the  6th  August,  1857,  it  was  absolutely 
assigned   to  the  defendants  by  arrangement 
under  the  Bankrupt  Law  Consolidation  Act, 
13  A  13  Viet.  e.  106,  who  by  oral  agreement 
granted  to  J.  H.  the  enjoyment  of  all  the 
rights  under  it  on  his  paying  the  rent  thereby 
reserred.    On  the  27th  March,  1858,  the  plain- 
tiff, who  had  purchased  the  manor  in  August, 
1854,  distrained  goods  of  J.  H.  and  B.  H.,  his 
aon,  lying  on  the  part  of  the  manor  mentioned 
in  the  license,  for  arrears  of  rent  due  at  Christ- 
mas, 1857.   J.  H.  and  E.  H.  thereupon  brought 
actions  against  the  plaintiff  for  the  illegal  dis- 
tress, in  which  he  suffered  Judgment  by  default ; 
and  in  1858,  negotiations  for  a  settlement  of 
the  actions  and  for  granting  a  new  license  to 
E.  H.  for  a  further  term  of  twenty-one  years, 
eommencing  on  the  24th  June,  1864,  the  day 
on  which  the  grant  of  the  4th  September,  1843, 
would  ezplra,  were  carried  on  between  the 
attorneys  of  J.  H.  and  of  the  plaintiff,  and 
it  was  Tcrbally  arranged  between  the  plaintifTs 
attorney  and  the  attorney  for  J.  H.  and  E.  H. 
that  the  actions  should  be  settled  on  certain 
terms,  one  of  which  was,  that  such  a  license 
should  be  granted  to  E.  H.     These  terms  the 
plaintiff  rafnsed  to  carry  out    On  the  8d  July, 
1858,  the  plaintiff  gave  a  written  notioe  to  the 
defendants  and  J.  H.,  pursuant  to  the  pro- 
yiso,  to  determine  the  license.    On  the  11th 
January,  1859,  the  defendants  tendered  to  the 
plaintiff  50^  for  two  years'  rant  due  at  Christ- 
mas, 1858,  which  the  plaintiff  refused  to  accept. 
In  trespass  for  breaking  and  entering  the 
plaintiff's  close  and   taking  away  copperas 
stone,  the  Court  baring  power  on  a  special 
ease  to  draw  inferences  of  fact : 

1.  Held,  by  the  Exchequer  Chamber,  affirm- 
ing the  judgment  of  the  Court  below,  that  the 
plaintiff,  after  the  cause  of  forfeitun  had 
occurred,  sufficiently  expressed  and  eommuni- 
oated  to  the  defendants  his  determination  to 
treat  the  license  as  existing,  and  was  bound 
by  that  election,  and  therefore  the  subsequent 
notice  was  inoperatiTe. 

S.  QMirt,  whether,  the  distress  being  within 
six  months  after  the  eanse  of  forfeiture,  the 
period  within  which,  by  stat  8  Ann.  e.  14,  ss. 
6,  7,  a  lessor  may  distrain  after  the  determina- 
tion of  a  leassi,  would  by  itaeU  amonni  to  an 


election  to  treat  the  license  as  ezlitiag  ?  Ward 
T.  Jkijf  Qnd  Anotktr,  359 

ENCLOSURE  ACTS. 
Sm  Boabd  of  Health,  IIL 

ENDORSEMENT. 
jSSm  Bill  of  Hxquamqe,  IL,  III.»  IV. 

ENGAGEMENT,  IMPLIED. 

S€€  COMPAXT,  IhSUKAUCS* 

ENGINE,  FIXED. 
iSRce  FisiBBT,  Salvos. 


ENROLMENT. 
Sm  Ecclhiastioal  Law,  IIL    Fum 

RSCOTBBIBS,  I. 

ERROR. 

Sm  iBBICtMBBT. 

ESTIMATE. 
JSm  Boabd  of  Hbaltb,  V.,  VL 

ESTOPPEL. 
Sm  Bill  of  Ezchabqb,  IV. 


EVIDENCE. 

Upon  an  information,  under  stat.  5  0. 4,  c 
83,  s.  8,  against  a  person  able  to  maintaia  hk 
wife  and  children,  for  neglecting  and  refusing 
to  do  so,  whereby  she  and  they  became  charge- 
able to  a  Union,  the  wife  of  the  accused  is  net 
a  competent  witness  against  him.  J?«ere,  A^ 
petlant,  Wood,  Rfpondtmi,  8M 

St9  Cobobbb,  IV.,  VI.    Wat,  Ei«rt  or. 

Of  aoconnt  stated.    S—  Bill  of  ExcBABflBy 

Parol.    As  Ihsvbafcb,  Mabixb,  VIH, 

EXCHANGE. 
8—  Bill  of. 

EXTRADITION. 
iS^M  Ihtxbratioval  Law. 

FAILURE  OF  CONSIDERATION. 
a—  Mohbt  Had  avd  Rbcbitbd. 

FALSE  PRETENCES. 
8m  Quabtbb  Sbssiobs,  I. 

FRIVOLOUS  DEFENCE. 
Sm  Hiqbwat,  Rxfaib  or. 

FELLOW  SERVANT. 
Negligence  ^t    Sm  Mabtbb  abd  Sbbtait. 

FENCING  FOOTPATHS.     . 

Sm  ToWBS  IXPBOTBIfBBT  ClAVSBS  AcV. 


FINE. 


HIGHWAY. 


VINB. 
8m  Hmbwat,  Bbtaik  or. 

FI5B8  AKP  RKCOVBRIES. 

L  The  term  '<  dlipoiUion"  in  8  A  4  W.  4,  e. 
t4y  s.  88,  abolifhing  Adm  and  reooTerlet,  is  not 
rMtriet«d  to  the  deed  burring  the  entail,  en- 
rolled in  Chaneeiy  nnder  the  Act,  bat  eompriiet 
It  and  all  other  initnimenta  bjr  which  the 
•mngement  between  the  rendor  and  porohai er 
ia  eanied  out     Orocber  r,  Wain€,  697 

IL  Conoesaam.  A  oonYeyanee  ezeented  by 
a  tenant  in  tail  to  himself  or  to  hia  own  use  is 
a  M  disposition"  under  that  statnta.  I<L 

FIBB. 

Goods  oonsomed  by.  jSSm  lasuBAacBi  Habivb, 
IL,VL 

FISHBRT,  SALMON. 

The  Salmon  Fisheiy  Aet,  1861, 24  A  26  Viet 
e.  109,  s.  11,  enacts,  "No  fixed  engine  of  any 
descripUon  shall  be  placed  or  nsed  for  catching 
•almon  in  any  inland  or  tidal  waters;"  "and 
for  the  purpose  of  this  section  a  net  that  is 
aeenred  by  anchors,  or  otherwise  temporarily 
fixed  to  the  soil,  shall  be  deemed  to  be  a  fixed 
•ngine."  Three  nets,  six  yards  in  length  and 
one  yard  sixteen  inches  in  depth,  were  set 
tweWe  yerds  apart,  and  extended  to  near  the 
middle  of  a  rirer;  they  were  fixed  at  one  end 
to  a  large  stone  on  the  bank,  and  at  the  other 
•nd  of  the  net  were  kept  np  by  corks  with  lead 
jto  keep  them  down ;  the  net  gave  way  as  soon 
M  a  salmon  tonebed  it,  and  the  fish,  being 
entangled  in  it,  diedi—Held,  not  a  fixed  engine 
within  that  section.  Tkomat,  appellant  Jonta, 
lesponden^  916 

FIXED  ENGINB. 

S99  FliHBBT,  SaLVOB. 

FOOTPATHS,  FENCING. 

8f  TOWVS  IVPBOTBMBBT  CLAUBBS  ACT. 

FOREIGN  DOMINION  OF  CROWN. 

But.  25  4  26  Vict  e.  20,  s.  1,  enacts,  that 
BO  writ  of  habeas  eorpns  shall  issde  "  into  any 
eolooy  or  foreign  dominion  of  the  Crown  where 
Her  Msjesty  has  a  lawfully  established  Court 
or  Courts  of  justice  hsTing  authority  to  grant 
hnd  issue  the  said  writ,  and  to  insure  the  doe 
•xecution  thereof  throughout  such  colony  or 
dominion."  In  an  act  passed  in  the  Isle  of  Man 
in  1817,  "for  altering  and  amending  the  crim- 
inal, law  in  the  said  Isle,"  is  the  following 
|»roTiso :  "that  nothing  herein  eontained  shall 
tatend  or  be  construed  to  extend  to  affect, 
Abridge,  or  alter  the  power  of  Courts  of  justioe 
ind  magistrates  to  punish  contempts  as  form- 
trly  accustomed :  and  that  the  House  of  Keys, 
the  Clerk  of  the  Rolls,  and  the  Registrars  of 
Iho  Bcelesiastieal  Courts,  when  in  the  execution 
•C  their  respeotiTO  oflices,  hare  and  shall  hare 
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the  power  of  punishing  contempts  in  like  man- 
nor  as  any  Court  or  magistrate  within  the  said 
Isle." 

1.  Held,  that  the  Islo  of  Man  is  not  ^/oretgm 
dominion  of  the  Crown,  and  therefore  a  writ 
of  habeas  corpus  ad  subjiciendum  issues  to  ity 
notwithstanding  sUk  25  4  26  Vict  c.  20,  s.  1. 

2.  QtuBTt,  whether  a  colony  or  foreign  do- 
minion of  the  Crown,  in  which  there  is  a  Court 
baring  authority  to  issue  a  writ  similar  in  ita 
nature  and  efiiset  to  the  writ  of  habeas  corpoSy 
is  within  thatstatnte? 

8.  Held,  that  the  House  of  Keys  as  a  legis- 
latire  body  has  not  inberant  power  to  commit 
for  contempt;  and  that  The  Manx  Act  of  1817 
did  not  giro  such  power  to  it  when  acting  in 
its  legislatire  capacity.    Ex  parte  Brown,  280 

FORFEITURE. 
Sf  Elbctiob.    Ibsubabob,  Lira. 

Of  lease.      Ste  iBTBBBOaATOBIBS.      LBAfB. 

FRIVOLOUS  DEFENCE. 
See  HiQBWAT,  Rbpaib  of. 

FUNDS,  MBANS  OF  RAISING. 
See  PuBLio  PuBPOiBi,  Tbuitbbs  fob,  IL 

GENERAL  AVERAGE. 
See  IvsuBABCB,  Mabibb,  II.,  v.,  VIL 

GENERAL  SEWERS  TAX. 
See  Ratb,  Poob,  IL 

HABBAS  CORPUS  AD  SUBJICIENDUM. 
See  FoBBiOB  Dobibxob  of  Cbowb. 

HACKNET  CARRIAGE. 
See  TowB  Policb  Clausbb  Act. 

HEALTH,  BOABD  OF. 
See  BoABD  OF  Hbaltb. 

HIGHWAT. 

See  BoABB  OF  Hbaltb,  II.  Cohpabt,  Rail- 
WAT,  II.,  IIL  Mbtbopous  Local  BIax* 
AOBMBBT  Act,  V. 

Diverting  and  stopping  up. 

I.  Justices  of  the  peace  haTc  no  power  under 
Stat  6  A  6  W.  4,  c.  50,  s.  85,  to  order  a  highway 
to  be  stopped  up  because,  in  consequence  of 
matters  to  arise  at  some  ftxture  time,  another 
road  not  yet  made  will  be  **  nearer  or  more  com- 
modious to  the  public."  The  Queen  t.  The  £o- 
eal  Board  for  Midgley,  621 

II.  On  appeal  to  the  Quarter  Sessions  against 
a  certificate  of  justices  orderiog  certain  roada 
to  be  direrted  and  others  to  be  stopped  up,  tha 
Court  may,  nnder  sect  87,  confirm  the  order  aa 
to  the  stopping  np,  and  quash  it  as  to  the 
diTcrting.  Id* 

Rate.    See  Ratb,  Hiobwat. 

Repair  oil 


1000 


HIGHWAY. 
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But  B  4  6  W.  4,  e.  50, 1.  98,  enpowtn  th« 
Court  befora  whom  an  indictmeat  femoii-repair 
of  a  highway  U  profoired  to  award  ootta  to 
tho  proaoontor  if  it  ahall  appear  to  tho  Court 
"  that  tho  dofoDoe  mado^  wat  iHroloat  or  tox- 
atious.  By  ttat  8  O.  4»  e.  136,  a.  110,  whon  a 
pariah  ia  indiotod  for  not  ropairiag  a  highway 
being  tnmpike  road,  and  the  Court  ahall  impoae 
a  fine  for  Uie  repair  of  the  road,  anch  fine  ahall 
be  apportioned,  together  with  the  eoata  attend- 
ing the  aame,  between  the  pariah  and  the  traa- 
teea,  4e.  An  indiotment  waa  fonnd  againat  the 
inhabitaata  of  a  townahip  for  non-repair  of  a 
highway,  whleh  waa  alao  a  tampike  road,  and 
the  defendanta  pleaded  gnilty,  baring  three 
daya  before  the  Aaaiaea  giren  notloe  of  their 
Intention  to  do  ao,  and  a  fine  waa  impoaed,  the 
loTying  of  it  being  reapited  to  a  anbaeqaent 
Aaaiiea.  At  thoae  Aaaiica  the  Judge  made  an 
order,  which,  after  reciting  that  it  did  not  aeem 
Juat  that  tho  fine  ahould  be  apportioned  between 
the  inhabitanta  of  the  townahip  and  the  tam- 
pike tmateea,  ordered  that  a  aum  auAoient  for 
the  repair  ahould  be  leyied  upon  the  inhabi- 
tanta of  the  townahip;  and,  after  Airther 
reciting  that  the  defence  made  waa  fHToloaa, 
awarded  eoata  to  the  proaeeator.  Held,  that 
the  Judge  had  no  power,  under  either  enact- 
ment, to  make  that  part  of  the  order  which 
related  to  eoata.  Tk*  Qmten  r.  Tk€  JnkahkauU 
of  th9  Totnuhip  ^f  JkutoH,  821 

HOLBBE. 
Ac  Bill  of  Bxohjuiob,  IL^  in. 

I  HOUSE  OF  KETS. 

I  «5!m  yoaiioN  DoMinoK  of  Caowir. 

!  HULL. 

i8!m  IxavaAVoa,  MAaiVB,  IL,  YIIL 

HUSBAND  AND  WIFE. 
S.,  EnnaMca. 

'  Under  atat  SO  A  SI  Viet,  c  86,  s.  SI,  the 
application  to  diacharge  aa  order  for  the  pro- 
teetioB  of  a  wife'a  property  mnat  be  made  to 
the  magiatrate  by  whom  it  waa  granted ;  or, 
tamhU,  to  the  Court  for  DiToree  aad  Matrimo- 
nial Caaaea.  Tht  Qu^tn  y.  T.  /.  Amotd,  £§- 
r^irt,  8S2 

ILLEOAL. 

Bond.    Am  Cohfavt,  Railway,  IV. 

Caatody.    Ste  Jvanoss  of  ran  PaAca,  Jmua- 

UCTIOX  OF. 

IMPLIED  ENQAQEMENT. 

Sm  COMFAITT,  IVSVaAFCB. 

INDICTMENT. 

Where  an  indiotment  oontaina  acToral  eonnta. 
It  ia  not  ground  of  error  that  no  rerdlet  haa 
beea  giren  oa  aome  of  them,  proTlded  a  tot- 


diot  haa  beea  found  oa  one  good  ooanl^  aad 
Judgment  girea  geaerally.  LtOkam  amd 
Otk«rt  T.  Tk4  Quten,  685 

Sm  HiaawAT,  BapAia  of.    Batb,  Hi«bwat. 

Yexationa.   80§  Ybxatiovs  iHaicraavn  Ac& 

INFORMATION,  WANT  OF. 
Sm  Jiranoas  of  thb  PaAca,  Jvatsoicnoa  on 

INJURIOUSLY  AFFECTING  LANDS. 

Se€  Lahm  CLAvaaa  CoiaounAnoa  Act,  t^ 
II.,  UL 

INJURY. 
Sm  OsuaAnoF,  Statvtobt. 

INLAND  REYENUB,  C0MMI88I0NBB8 

OF. 

«5!m  Town  PoLiCB  CLAvass  Act. 

INQUISITION. 
S99  Coaoma,  L,  IL,  IIL»  lY. 

INSTRUMENT,  NEGOTUBLB. 
Sm  BAVKavPT,  Y. 

INSURANCE. 
LUbb 

A  deed  by  whleh  the  defbndaat  aaaigaad  a 
poli^  of  inauraaee  on  hia  lifb  Ibr  10001.  to 
truateea  for  hia  ereditora,  eontalned  a  eor*. 
nant  that  be  would  not  do  any  net  or  thing 
by  which  the  policy  ahould  be  forfeited.  Tho 
policy  waa  anlijeet  to  a  eondition  that  if  tho 
aaaured  ahould  go  beyond  the  limita  of  Buropo 
without  lioenae  fh>m  the  directora  the  poliey 
ahould  be  Toid.  In  an  aetloa  for  a  breach  of 
coYcaant  in  that  the  defendant  went  beyond 
the  limita  of  Europe  without  Ueenae  flrom  tho 
directora :  Held,  that  the  meaaaie  of  damages 
waa  the  preaent  Yalne  of  the  poliey  to  be  aa- 
aeaaed  by  aa  actuary,  taking  into  eooaideratioa 
the  fact  that  the  defendant  eorenanted  to  pay 
and  ahould  pay  premiuma  on  the  policy.  Mmw^ 
kttu  and  Another  t.  OouUhurwt,  S4S 

Marine^ 

L  A  poliey  of  maitee  Ineataaee  Ibr  dOOOt 
for  twelyo  atoBtba  oa  the  ahip  **  Roaea"  aad 
her  fkeighl^  eootaiaed  the  fbUowing  elaoaoi 
<'  And  we  the  aaaaiora  do  Ibrthor  ooreoaat  mad 
agree  that  ia  eaae  the  aaid  yeOTel  ahall,  bf 
aecideat  or  aogllgeaee  of  the  aiaoter  or  eioir* 
ran  down  or  damage  any  other  ahip  or  yeeae^ 
and  the  aaaared  abaU  theaaby  boecaae  liablo4o 
pay  and  ahall  pay  aa  damageeoay ; 
not  exceeding  the  toIuo  of  theaald  yeeael 
aad  her  ftoight,  by  or  in  puioaaoco  of  oaf 
jadgmeni  of  any  Court  of  law  or  eqaity  ^limm 
ia  any  auit  or  notion  delbnded  wttii  oar  p«o» 
Tioua  oonaoBt  in  writing,  or  by  or  la  pai 
of  aay  award  made  upon  lofe 
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hj  the  ftunred  with  our  preTioot  eonsent  in 
writing,  we  th«  Msanri  f  hall  and  will  bMr  and 
pay  gttch  proportion  of  three-foarth  parts  of  the 
aum  10  paid  as  aforesaid,  aa  the  snm  of  4000^ 
hereby  assured  bears  to  the  valae  of  the  said 
yessel  Ronen  and  her  freight."  The  ship 
''Rotten"  baring  ran  down  another  ship, 
whereby  some  of  her  orew  were  drowned,  and 
the  owners  of  The  Rouen  having  been  con- 
demned  by  the  Conrt  of  Admiralty  to  pay 
damages  to  the  personal  represcnUtires  of  the 
deceased  for  the  loss  of  those  lives:  held,  that 
the  above  clause  did  not  apply.  Taylor  amd 
Oth^n  T.  J}tM>ar,  ^8 

II.  In  a  poliey  of  Intoranoe  upon  a  steamer, 
In  the  ordinary  form,  tbe  ball  and  the  ma- 
ehinery  were  separately  valued,  with  a  olause, 
*'  average  on  the  whole  or  on  each  as  if  sepa- 
rately Insured."  The  steamer  had  discharged 
her  cargo  at  C,  and  while  she  lay  there  with- 
oai  any  cargo  on  board,  her  hull  wai  damaged 
by  fire.  The  costs  of  repairs  to  the  hull 
amounted,  after  a  deduction  of  the  usual  one- 
third,  to  886«.  12«.  6eL,  including  the  sum  of 
9/.  0«.  Id.  for  Lloyd's  surveyors'  feet.  An  ad- 
ditional sum  of  bil.  b§.  lOd.  wai  expended  In 
extinguiafaing  the  fire.  It  was  proposed  to  add 
this  to  the  other  sum,  so  as  to  Uke  the  case 
out  of  the  common  S  per  cent,  memorandum. 
In  an  action  for  particular  average  on  the  hull : 
held,  by  the  Exchequer  Chamber,  afllrming  the 
judgment  of  th^  Queen's  Bench,  that  these 
expenses  must  be  apportioned  to  the  hull  and 
machinery  according  to  their  respective  values, 
and  that  only  the  sum  due  for  the  hull  could 
be  added  to  the  direct  loM  on  the  hulL  Ofpen- 
Uim  and  Oikara  v.  Fry,  348 

III.  A  policy  of  insuranee  was  effected  upon 
freight  to  <<  be  valued  at  as  under."  The  policy 
was  in  the  usual  form,  containing  the  common 
memorandum,  which  was  immediately  followed 
by  the  words,  "  On  freight  warranted  free  of 
capture,  seiiure,  piracy,  detention,  or  the  con- 
sequences of  any  attempt  thereat."  In  the 
margin  nearly  opposite,  but  a  little  above  these 
words,  "  1300^"  was  written  in  figureii.  Held, 
that  thia  was  not  a  valued  policy.     WiUon  v. 

•  IV.  Policies  of  insurance  are  to  be  construed 

•  according  to  the  same  rules  as  all  other  written 
oontracta,  namely,  by  ascertaining  the  Inten- 
tion of  the  parties,  te  be  gathered  in  the  first 
instance  from  the  words  of  the  instrument,  but 
interpreted,  if  necessary,  by  the  surroanding 
eireumstanees.  By  the  Exchequer  Chamber, 
affirming  the  deciaion  of  the  Queen's  Bench. 
Carr  and  Jotting  T.  Sir  Mom  Montejtort, 
Bart.,  *«8 

V.  A  policy  of  insurance  was  effeeted  on  the 
•hip  "Dof  Hermanos''  and  her  cargo  "at  and 
from  port  or  porte  in  the  river  Plate  to  the 
United  Kingdom/'  Ac,  '<  beginning  the  adven- 
^u«  upon  the  said  goods  and  merehandises 


from  the  loading  thereof  aboard  the  said  ship 
at  as  above;"  the  insurance  being  ciTectod  to 
protect  the  interest  of  the  owners  resident  in 
the  river  Plate.  The  cargo  bad  been  shipped 
in  Patagonia  on  board  the  ship,  then  bearing 
another  name,  destined  for  England.  She 
arrived  at  Monte  Video  in  the  river  Plate  in  a 
damaged  state,  and  a  portion  of  ber  cargo  was 
taken  out  for  the  purpose  of  repairing  her,  and 
then  reloaded.  On  being  repaired,  she  and  her 
cargo  were  purchased  by  parties  at  Monte 
Video,  who  ohanged  her  name,  and  the  above 
insurance  was  afterwards  effected.  An  average 
loss  of  the  ship  and  cargo  having  taken  place : 
held  that  the  underwriters  were  liable.        Id, 

VI.  Quart,  by  the  Court  of  Queen'a  Bench, 
of  the  doctrine  in  Boyd  v.  Dubois,  3  Campb. 
133,  that  if  goods  which  are  insured  are  put 
on  board  a  ship  in  a  state  likely  to  take  fire, 
and  they  are  consumed  by  some  other  cause, 
the  policy  is  not  vitiated  by  tbe  fact  of  tfa« 
state  of  the  goods  not  having  been  disclosed  to 
the  underwriters.  •/<'• 

VII.  The  plaintiffs  effected  with  the  defend- 
anta  a  policy  of  assurance  on  a  ship  and  her 
cargo  of  guano,  which  contained  the  following 
clause:  <'free  from  all  average  or  claim  arising 
from  jettison  or  leakage  unless  consequent  upon 
stranding,  sinking,  or  fire."  During  the  voy- 
age the  ship,  by  tempestuous  weather,  became 
leaky,  and  was  compelled  to  put  into  a  port, 
and  was  there  found  unfit  to  proceed  on  her 
voyage,  which  was  abandoned,  and  the  ship 
and  goods  sold.  Held,  by  the  Queen's  Bench, 
and  judgment  affirmed  in  the  Exchequer 
Chamber,  that  the  plaintiffs  were  entitled  to 
recover  as  for  an  average  loss.  Carr  and 
Another  V.  Tko  Royal  Exekanga  Auuraneo 
Cforporation,  ^' 

VIII.  Declaration  on  a  policy  of  insurance 
on  a  ship  called  The  Kniar  Borantinsky,  "at 
and  from  the  Tyne  to  Odessa  or  another  port 
in  the  Black  Sea,"  tbe  length,  breadth,  draught 
and  tonnage  whereof  were  specified  in  a  memo- 
randum on  the  face  of  the  policy  at  the  time 
of  making  the  policy.  Plea,  unseaworthiness, 
on  which  issue  was  joined.  On  the  trial  it 
appeared  that,  before  the  execution  of  the 
policy,  the  plaintiff  wrote  letters  to  tbe  defend- 
ant describing  the  dimensions,  Ac,  of  the  ship, 
and  stating  that  she  was  a  new  iron  steamer, 
and  took  no  cargo,  but  only  coals  enough  for 
her  use  to  Gibraltar,  where  she  would  coal 
again.  The  dimensions  of  the  ship  were  also 
stated  in  a  memorandum  on  the  policy.  The 
ship  was  intended,  after  accomplishing  the 
voyage,  to  be  employed  in  river  navigation 
only,  and  was,  as  to  her  hull,  built  and  adapted 
to  such  navigation  exclusively,  and  could  not 
by  any  strengthening  applianoes  be  rendered 
fit  to  encounter  the  ordinary  perila  of  the  voy- 
age ;  but  before  commancing  the  voyage  certain 
applianoes  were  pnt  into  and  upon  her  hall  to 
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attift  hor  in  •noonntoring  the  p«rili  of  th« 
Tojage.  The  Judge  directed  the  jury  that 
If  the  pluntiff  had,  before  the  ezeention  of  the 
policy,  brought  to  the  knowledge  of  the  de- 
fendant the  nature  and  description  of  the  Tes- 
ael,  and  the  more  than  ordinary  risk  that  such 
a  Teasel  would  necessarily  encounter  on  the 
royage,  and  if  the  Tossel  at  the  time  of  eom- 
tnenoing  the  royage  had  been  by  the  strength- 
ening appliances  made  as  seaworthy  as  a  tos- 
•el  of  such  a  nature  and  description  could 
teasonably  be  made,  they  should  find  for  the 
plaintiif.  The  jury  having  found  for  the 
plain  tiff: 

1.  Held,  that  the  direction  was  right,  for 
that  the  warranty  of  seaworthiness  wu  limited 
to  the  capacity  of  the  vessel,  and  therefore  was 
satisfied. 

3.  QatBre,  whether  parol  evidence  as  to  the 
Qharacter  of  the  vessel  was  admissible  to 
qualify  the  ordinary  warranty  of  seaworthi- 
Hess.     Clapham  v.  Langton,  729 

IX.  Policy  of  insurance  on  ship  at  and  Arom 
**'L,  to  any  port  or  ports  in  the  South  and  North 
Pacific  Oceans  in  any  order  backwards  and 
forwards,  and  during  thirty  days'  stay  in  her 
last  port  of  discharge :"  these  words  were  writ- 
ten :  in  other  respects  the  policy  was  in  the 
usual  printed  form.  The  ship  arrived  at  her 
last  port  of  disohnrge  at  7  p.  m.  on  the  25tb 
May,  and  anchored  there,  and  so  remained 
until  the  24th  June,  on  which  day,  at  3.45 
a.  m.,  she  was  driven  on  shore  in  a  gale  of 
wind  and  lost  Held,  that  the  thirty  days 
were  to  be  reckoned  from  the  expiration  of 
the  twenty-four  hours  after  the  ship  had 
arrived  at  her  last  port  of  discharge,  and 
therefore  the  loss  was  covered  by  the  policy. 
Tfu  MereantiU  Marint  Jnturane^  Company, 
Limited,  v.  Tithtn'ngton,  765 

X.  The  plaintiffs  were  agents  in  London  of 
an  insurance  Company  at  Hong  Kong,  which 
had  also  an  agent  at  Calcutta.  Merchants  at 
Calcutta  desirous  of  effecting  insurances  with 
the  Compsny  make  application  to  their  agent 
before  the  goods  are  shipped,  or  the  name  of 
the  intended  ship  known,  or  the  quantity  or 
particulars  of  the  merchandise  defined,  and 
if  the  application  is  accepted  a  slip  naming 
the  risk  accepted  is  delivered  to  the  assured, 
and  as  soon  ss  the  particular  ship  is  deter- 
mined on  a  policy  expressed  to  be  upon  the 
whole  amount  of  merchandise  consigned  by 
that  ship  is  drawn  up  and  delivered  to  the 
assured:  what  quantity  of  merchandise  is 
covered  by  the  policy  remains  uncertain  until 
actually  shipped.  The  Company,  not  deeming 
It  expedient  to  take  upon  themselves  risks  to 
a  greater  extent  than  50001.  upon  any  one 
ship,  the  plaintiffs  as  their  agents  in  London 
effected  on  their  behalf,  with  the  defendants 
and  others,  open  policies  of  insurance  to  cover 
the  excess  of  60001.  upon  any  one  ship.  In 
Mcordanoe  with  this  course  of  business  the 


plaintiffs  effected  a  policy  of  Insunuiee  vltK 
the  defendants,  dated  the  8th  October,  l%58, 
for  70001.  "  Being  on  goods  .  .  .  part  of 
10,0002.  to  cover  the  excess  of  50001.  whieh 
may  be  taken  by  the  Calcutta  agent  of  Th« 
Hong  Kong  Insurance  Company  on  any  one 
ship."  The  ships  were  described  aa  ''first 
class  ship  or  ships  as  may  be  declared."  From 
time  to  time,  as  the  plaintiffs  received  advieet 
stating  the  names  of  the  ships  and  the  par- 
ticulars of  the  amounts  of  excess  on  each, 
they  made  declarations  of  the  amounts  and 
names  of  the  ships  to  the  defendants,  and  en- 
dorsements were  made  of  those  declarations 
upon  the  back  of  the  policy.  On  the  140k 
February,  1859,  before  the  preceding  policj 
was  fblly  appropriated,  the  plaintiffs  effected  m 
further  policy  of  the  same  kind  for  70002.,  with 
a  memorandum  "  to  follow  and  succeed  poliej 
8th  October,  1858."  This  policy  was  also  ap- 
propriated by  declarations  endoraed  thereon. 
A  similar  policy  was  effected  by  the  plaintifili 
with  the  defendants,  dated  the  31st  Marob, 
1859.  On  the  16lh  March,  1860.  there  remained 

50001.  unappropriated  on  this  policy.  On 
the  same  day  a  telegram,  dated  Caleuttay 
March  10th,  arrived  in  London,  and  was 
known  to  the  plaintiffs  and  defendants,  ria., 
**  Ship  R.  G.  burnt  and  scuttled  some  cargo 
will  be  saved."  On  the  17th  March  the  plain- 
tiffs appropriated  the  remaining  50002.  upon 
the  policy  of  the  31st  March,  1859,  to  other 
ships.  On  the  19th  March,  1860,  the  plaintiffii 
effected  a  further  policy  in  the  usual  terms  for 
10,0002.  to  follow  and  succeed  the  policy  of  tha 
31st  March,  1859.  On  the  21st  March  tha 
plaintiffs  in  due  oourse  received  instructions 
from  the  Calcutta  agent,  despatched  on  tha 
15th  Febmsry,  for  an  insurance  on  the  R.  O., 
and  immediately  notified  to  the  defendants 
that  the  declaration  of  insurance  in  excess  of 

50002.  on  the  cargo  of  the  R.  O.  would  be  mada 
upon  the  policy  of  the  19th  March,  and  on  tha 
26th  March,  having  received  the  full  parties^ 
lars  f^om  Calcutta,  endorsed  on  the  policy  a 
declaration  of  the  amount  in  excess  of  660  )!• 
upon  that  ship.  On  the  24th  March,  1860, 
before  the  last-mentioned  policy  was  exhausted 
and  while  there  remained  upwards  of  5O002L 
unappropriated  upon  it,  the  plaintiffs  effected  a 
further  policy  with  the  defendants  for  20,0OOiL 
to  follow  the  policy  of  the  19th  March,  I86O9 
and  a  memorandum  was  endorsed  on  tha 
policy  of  the  19th  March,  1R60.  as  follows: 
<*  20,0002.  to  follow  25th  March,"  such  data 
being  a  mistake  for  the  24th  March.  Similar 
policies  were  fh>m  time  to  time  effected  daring 
the  currency  of  the  preceding  policy,  and  tbera 
remained  upon  the  last  of  them  an  amonnl 
unappropriated  more  than  sufllcient  to  eovar 
the  amount  for  the  R.  G.  Held,  that  the  plala* 
tiffs  were  entitled  to  recover  in  respect  of  tha 
excess  over  50002.  upon  the  cargo  of  the  R.  G., 
inasmuch  as:  (1)  The  fkct  of  the  lose  ^  tlM 
R.  G.  being  known  at  the  time  of  tha  poli^ 
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of  th«  19th  Mwrahy  1860,  did  Dot  affeet  ito 
Tftlidity ;  (S)  it  wm  not  th«n  kLnown  tbst  tb« 
dofendftnts'  Company  bad  any  ezcMS  orar 
M90L  upon  tha  eargo  of  tha  R.  O.;  and  (3), 
a«M6^,  the  plaintiffii  woald  hara  baan  antitlad 
to  raeoTar  if  it  bad  baan  kLnown.  6Ud»tamt» 
mtd  Oiker§  T.  Tk*  OorparaHon  of  fJka  Bojfai 
Steekaf^e  Attu'Nince,  797 

XI.  Tba  plaintiffs  baring  daelared  on  a 
policy  of  insnranca  with  a  connt  for  money 
had  and  receiTod,  tba  defendants  paid  the 
amount  of  tba  premiums  into  Court  on  that 
eonnt,  pleading  to  the  count  on  the  policy  so 
as  to  raise,  amongst  other  defences,  that  of  un- 
aaawortbiness.  The  plaintiffs  took  tba  money 
oat  of  Court  in  satisfaction  of  tba  claim  under 
the  count  for  money  bad  and  receired.  At  tha 
trial  tha  defence  of  unseaworthiness  baring 
been  giran  up,  a  special  case  was  stated  for  the 
opinion  of  this  Court,  which  was  afterwards 
taken  into  the  Exchequer  Chamber,  and  in 
both  Courts  it  was  held  that  tha  plaintiffs  were 
antitled  to  reeorer  as  for  an  arerage  loss.  Tba 
amount  of  the  areraga  loss  was  referred  to  and 
ascertained  by  areraga-staters,  but  this  not 
being  dona  before  tha  argument  of  the  ease, 
a  nominal  Judgment  for  3500/.  was  entered  up 
for  tba  purpose  of  taking  tha  case  into  error. 
Held,  that  tha  plaintiffs  were  not  antitled  to 
•nter  judgment  and  take  out  azeention  for  the 
antire  amount  of  the  arerage  loss  without  gir- 
ing  credit  to  the  defendants  for  the  amount 
paid  into  Court  and  taken  out  by  them.  Carr 
and  Amotker  t.  Tk€  Royal  Bxehan^  Atturanct 
Oorporatiom,  Carr  amd  Anotktr  t.  Sir  Mo99» 
MouUtfiort,  Bart,  941 

INSURANCE  COHPAKT. 
S€€  CoMPAxr,  Irbvbahoi. 

INTBRFBRBNCB  WITH  WATBRCOURSB. 
jSm  Bo  Ann  of  Health,  I. 

INTERNATIONAL  LAW. 

L  Stat  6  4  7  Viet  e.  76,  s.  1,  anaots,  that  in 
oasa  requisition  shall  be  made  by  tha  authority 
of  the  United  States  of  America,-  in  pursuance 
of  a  treaty  between  them  and  this  country  of 
the  9th  August  1B42,  for  the  delirery  up  of 
any  person  charged  with  certain  erimes  therein 
apecifled,  among  which  is  **  piracy,"  committed 
within  tha  jurisdiction  of  tha  United  Stotes, 
who  shall  be  found  within  the  territories  of 
her  Majesty,  such  parson  may  be  apprehended 
and  dalirared  up  to  justice :  Held,  by  Crompton, 
Blaekbum  and  Shea,  J  J.,  dissentlento  Cock- 
born,  C.  J.,  that  «  piracy"  bare  must  not  ha 
understood  in  the  sense  of  piraey  by  the  law 
of  nations,  but  of  acts  made  piraey  by  the 
annicipal  law  of  tha  United  BUtea.  /a  rs  7V«- 
min  and  ctkera,  645 

II.  In  order  to  enable  a  justice  of  the  peace 
to  issue  his  warrant  under  this  statute  for  the 
appraheosion  and  eommittal  for  trial  of  an 


aoeused  person,  it  need  not  appear  that  thara 
was  an  original  warrant  for  bis  apprehension 
in  the  United  States,  or  depositions  taken 
against  him  there.  Jdm 

III.  The  warrant  of  such  justiee  of  the  peaen 
need  not  allege  that  the  OTidenea  before  him 
was  taken  upon  oath.  Id, 

lY.  Conoestum.  In  time  of  peace  any  aet 
of  depredation  on  a  ship  is  primtl  facie  an  aol 
of  piracy:  but  in  time  of  war  between  two 
countries  the  presumption  is  that  depredation 
by  one  of  them  on  a  ship  of  the  other  is  an 
sot  of  legitimate  warfare.  It  is  immaterial 
whether  the  act  was  done  by  soldiers  or  rol- 
unteers,  and  whether  it  was  commanded  by 
the  belligerent  state,  or  when  done  ratified  by 
it  Id. 

INTBRROQATORIBS. 

In  ejectment  by  landlord  against  lessee  to 
reeoTer  possession  of  premises  and  enforce  m 
forfeiture  by  reason  of  tbe  defendant  baring 
underlet  the  Court  will  not  allow  the  plaintiff 
under  the  Common  Law  Procedure  Act  1854» 
17  4  18  Viet  c.  125,  s.  61,  to  delirer  inter- 
rogatories to  the  defendant,  where  the  answera 
might  subject  him  to  a  forfeiture  of  his  interesi 
as' lessee.    Pjre  t.  BuittrJUld  and  otJUr;     839 

INTERRUPTION. 
Sm  Wat,  Right  of. 

IRRBMOVABILITT. 
Sm  Pavpir. 

ISLB  OF  MAN. 
Sm  Fobiioh  Dovixxoh  of  Cbowv. 

JUDGE. 
Sm  Cohtxxpt  of  Court. 

JUDGMENT. 

Se€  IVDIOTXBKT. 

JURISDICTION. 

Sm  Cohtbvpt   of   Court.     I]itbrvatiova& 
Law. 

Of  Justices  of  tha  Peaoa.    Se€  JusncRS  of 

TIR  PrACR,  JURIBDICnOir  OF. 

Of  Quarter  Sessions.    See  Quartrr  Srsbiovb. 

JUROR,  INSULTING. 
Sf  Cortrmpt  of  Court,  IIL 

JUSTICES  OP  TUB  PEACB. 
CertiAeato  ot    &«  Higrwat,  Ditrrtirg  asb 

Stopping  up. 
ConTieting.    Sm  Quartrr  Srbbioks,  IL 
Jsrisdietioo  ot 

The  appellants  ware  apprahanded  and  brovghl 
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before  %  magiatmte  charged  with  letUng  lire 
to  the  letters  in  %  pilUr  box.  On  their  appear- 
anoe  at  a  Pettj  Sessionn  to  answer  the  charge, 
after  witnetiei  had  been  examined  and  cross- 
•zamined,  they  were,  at  the  application  of  the 
prosecutor,  remanded  on  bail  for  a  week.  At 
the  a^onrned  Sessions  the  attomej  for  the 
prosecution  stated  that  he  should  proceed 
against  the  appellants  under  stat.  24  4  25  Viet. 
e.  97,  8.  62,  and  asked  their  attornejs  whether 
thej  would  plead  guilty  to  such  charge,  or 
whether  further  eridence  should  be  offered  in 
support  of  it;  thej  answered  that  he  must  go 
on  and  prore  his  ease :  other  witnesses  were 
then  examined  and  cross-examined ;  and  after 
the  case  for  the  prosecution  was  closed,  the 
attorneys  for  the  appellants  objected  that  as  no 
information  on  oath  had  been  taken,  as  required 
by  sect  82,  and  the  appellants  were  not  found 
committing  the  offence,  they  were  not  legally 
in  custody,  and  therefore  the  justices  had  no 
Jurisdiction  to  eonrict  them  of  the  offence  then 
charged.  The  offence  with  which. the  appellants 
were  first  charged  was  a  felony  punishable 
under  sect.  10 ;  the  offence  of  which  they  were 
ooBTicted  was  punishable  on  summary  conrie- 
tion.  Held,  that  the  want  of  an  information 
and  a  summons  was  cured  by  the  appearance 
of  the  appellants  before  the  justices,  and  that 
they  had  waired  the  objeeUott  that  they  were 
not  legally  in  custody  "on  a  charge  under  secL 
52,  and  therefore  the  justices  had  Jurisdiction 
to  conrict  under  that  section.  Tuntr  attd 
another,  appellants,  Ber  Maje§ty'§  PoBtmiuler 
Oeneral,  respondent,  756 

If  arrant  oC     St*  Iktbhhatiohal  Law,  IL, 
III. 

KETS,  HOUSE  OF. 

S—  FORXXON  DOVIRIOR  OF  CbOWV. 

KNOWLEDGE  OF  LOSS. 
See  Ihbdbancb,  Marinb,  Z. 

LANDLORD'S  TAXES. 
See  Ratx,  Poob,  IL 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
1.  The  plaintiff  was  lessee  of  a  public-house, 
iituate  in  Crawford  Passage :  between  Crawford 
Passage  and  Coppice  Row  was  a  public  footway 
opposite  the  public-house  and  facing  Bowling 
Oreen  Lane  across  Coppice  Row.  The  defend- 
ants, a  railway  Company,  in  the  exercise  of 
powers  under  their  Acts,  formed  a  tunnel  under 
Coppice  Row,  being  part  of  the  railway  which 
they  were  authorised  to  make,  .and  put  up  a 
boarding  on  each  side  of  Coppice  Row,  and 
placed  steps  to  enable  the  foot  pMnngcrs  to 
pass  up  on  one  side  and  down  the  other  side 
of  a  bridge  over  the  hoarding ;  and  afler  twenty 
months  restored  the  highways,  footways  and 
passages  to  their  original  sUte.  Upon  an  in- 
quiry before  a  Jury  summoned  under  The  Lands 
Clauses  ConsoUdation  Act,  1845,  8  4  0  Vict  o. 


18,  s.  68,  the  plaintiff  gare  erldenee  thai 
mediately  after  Coppiee  Row  was  obstructed  io 
fh>nt  of  Bowling  Green  Lane  and  the  footway 
the  number  of  passengers  passing  to  and  tto 
along  Crawford  Passage  diminished,  the  custom 
to  and  trade  of  the  public-house  fell  off,  and 
did  not  again  improTO  after  the  hoarding  waa 
remoTcd,  the  traffic  of  the  neighbourhood  haT- 
ing  been  entirely  altered  by  the  railway  works. 
The  Jury  found  that  there  was  no  damage  done 
to  the  structure  of  the  house  or  premises  of 
the  plaintiff,  but  that  with  respect  to  the  claim 
for  loss  of  profits  he  had  sustained  damagaa, 
which  they  assessed.  In  an  action  to  reeorer 
that  amount:  held,  by  the  Exchequer  Cham- 
ber, consisting  of  per  Brie,  C.  J.,  PoUoek,  C. 
B.,  Channell  and  Pigott,  BB.,  roTersing  the 
judgment  of  the  Queen's  Benoh,  consisting  of 
Cockbum,  C.  J.,  Blackburn,  Mellor  and  Shee, 
JJ. ;  Byles  and  Keating,  JJ.,  diss. ;  that  the 
loss  of  custom  occasioned  to  the  plaintiff  by  tbo 
railway  works  was  not  an  injurious  affectiBg 
of  his  house  within  sect.  68,  and  therefore  ha 
was  not  entitled  to  eompensation.  Biekwtt  t. 
The  Metropolitan  Bailuay  Company,  149. 

II.  Under  sect  68  of  the  Lands  ClavsM 
Consolidation  Act,  1845,  8  4  9  Vict.  c.  18,  • 
party  entitled  to  compensaUon  in  respect  of 
lands,  or  of  any  interest  therein,  which  shall 
haTc  been  taken  for  or  injuriously  affected  by 
the  execution  of  the  works,  if  be  desires  to 
hare  the  same  settled  by  arbitration,  must  gtre 
notice  in  writing  to  the  promoters  of  the  under- 
taking, stating  "  the  natura  of  the  interest"  ia 
the  lands ;  or,  if  he  desiras  to  hare  the  ques- 
tion of  compensation  settled  by  a  jury,  he  must 
gire  notice  in  writing  to  the  promoters  of  tho 
undertaking,  stating  "such  partieulan  at 
aforasaid."  Held,  that  the  qotiee  must  state 
the  quantity  as  well  as  quality  of  the  estate 
or  interest.  Bealey  t.  Tkt  Thamee  Valley 
Bailtoay  Company,  769 

III.  A  claimant,  who  waa  occupier  under  a 
lease  for  years,  gave  a  notice  which  stated 
"  the  said  lands  and  hereditaments  ara  held  by 
me  on  lease,  and  ara  used  partly  as  and  fbr 
priTate  grounds  and  partly  for  farming  and 
agricultural  purposes."  Held,  that  it  did  not 
comply  with  sect.  68.  /dL 

IV.  A  railway  Act,  7  4  8  Viet  e.  xciL,  aa. 
216,  217,  conuining  precisely  similar  pro- 
visions to,  those  in  The  Lands  Clauses  Con- 
solidaUonAct,  1845,  8  4  9  Viet  c.  18,  a.  127» 
enacted  that  **  for  the  purpose  of  making  pro- 
Tision  raspeeting  the  sale  of  lands  aequired  by 
the  Company  under  the  proTisions  of  this  Ac^ 
but  which  shall  not  be  required  for  the  p«r- 
poses  theraof,"  the  Company  should  sell  nn\ 
superfluous  lands  within  ten  yean  after  th« 
passing  of  the  Act;  and  if  the  Company  did 
not  sell  such  superfluous  lands  within  tk« 
period  aforasaid,  they  wera  to  "Test  in  lad 
become  the  property  of  the  ownera  of  the  landa 
adijoining  thereto  in  proportion  to  the  eztenl 


LANDS  CLAUSES  ACT.         MASTER  AND  SERVANT.  1005 


of  their  lands  nspeetlToly  aflfjeining  tlia  lama. 
A  Bubiaqnent  Aot  obtained  bj  tbo  tamo  Com- 
pMkj,  26  4  27  Viet  o.  ezeiL  a.  28,  enaeted : 
**  The  lespeetiTe  periodi  b j  the  aereiml  Acts 
relating  to  the  Company  limited  for  the  lale 
of  the  soperflaou  lands  are  herebj  respeetirelj 
extended  for  fire  years  from  the  passing  of  this 
Aetf  and  those  several  Aots  shall  be  read  and 
oonstmed  as  if  that  period  had  been  fixed  by 
•aoh  of  those  Aeta  respeetiToly."  The  land 
of  an  owner  adjoining  to  snperflnons  lands 
eontinaed  by  a  line  nearly  parallel  with  the 
railway  antil  it  met  the  land  of  another  owner 
•lao  adjoining  saeh  lands  whioh  slanted  off 
from  the  railway :  Held, 

1.  That  these  owners  were  not  entitled  to 
baTe  the  svperflnous  lands  dirided  between 
them  as  tenants  in  eommon,  nor  apportioned 
between  them  aooording  to  the  depth  of  their 
land  or  the  limit  of  the  frontage,  bnt  that  the 
proper  eonrse  was  to  draw  a  straight  line  from 
the  point  where  the  boundaries  of  the  two 
a4Joining  owners  met  to  the  nearest  point  of 
the  land  aetnally  used  by  the  Company  for 
their  works,  and  allot  the  land  on  eaoh  side 
of  that  line  to  the  respeetiTO  owners. 

2.  That  the  words  **  lands  aoquired  by  the 
Company  under  the  proTisions  of  this  Aot, 
but  which  shall  not  be  required  for  the  pur- 
poses thereof,"  extended  to  lands  the  roTersion 
to  or  other  partial  interest  in  whioh  had  been 
acquired  by  the  Company,  and  were  not  con- 
lined  to  lands  acquired  with  the  right  to  im- 
mediate possession,  so  that  the  Company  might 
enter  upon  and  apply  them  to  the  purposes 
of  the  railway. 

8.  That  Stat  26  4  27  Vict  o.  exeii.,  had  not 
the  effect  of  defeating  an  interest  prcTionsly 
Tested  under  the  provisions  in  the  former  Act. 
Moodjf  T.  Corbutt  amd  Otkera,  and  The  London, 
BrigKion  and  South  Ooaet  JRailwag  Company, 

869 

LAY  RECTOR. 

8f  ECCLISIASTIOAL  Law,  II. 

LBASB. 

An  agreement  for  an  agricultural  lease  con- 
tained a  stipulation  that  the  tenant  should 
perform  each  year  for  the  landlord,  "  at  the 
rate  of  one  day's  team-work  with  two  horses 
and  one  proper  person  for  every  60^  of  rent 
when  required  (except  at  hay  and  com  har- 
Test)  without  being  paid  for  the'  same."  In 
Cjjectment  for  a  forfeiturs,  Held, 

1.  That  the  work  thus  to  be  performed  meant 
ftny  work  for  which  teams  are  generally  used, 
and  therefore  included  drawing  coals  to  B. 
Palace.  Per  Cockburn,  C.  J.,  Wightman, 
Blackburn,  and  Mellor,  J  J. 

2.  That  the  tenant  was-  not  bound  to  supply 
ft  eart  or  other  vehicle  for  the  purpose  of  the 
work :  per  Crompton  and  Blackburn,  JJ. ;  dis- 
teatiente  Mellor,  J.  ThM  Duk*  of  Marlborough 
T.  O^born,  67  * 
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LBVBLLING  6TREBT. 
S00  Board  of  Health,  IL 

LICBNSB. 
Ste  Blxctiox.     Ihbubahci,  Lifr.     ToilCMg 

CoXXIiilOVXBi  OF. 

LLOYD'S  BONDS. 
St€  CoMPAVT,  Railwat,  IV. 

LOCAL. 

Board  of  Health.    Ste  Boars  of  HsALni,  L, 
IL,  III.,  IV. 

Oovemment  Act    As  Board  of  Hsalth,  I. 
Sewers  Tax.    Sm  Ratr,  Poor,  IL 

LONDON  (CITT)  SMALL  DEBTS 
EXTENSION  ACT. 

See  Bill  of  Exchahgi. 

LOSS. 
Average.    See  IxBURAjrcf,  Ma  Rim,  IL,  V.. 

vn. 

Of  custom.    iSSte  Lards  Clavsss  Cohsolida- 
DATioH  Act,  L 

Knowledge  ot.    See  Irbitraror,  MARim,  Z. 

MACHINERT,  VALUE  OF. 
See  IxBiTRAXOR,  Mabihr,  IL 

MAGISTRATE. 
See  HuiBAVD  ahd  Wife. 

MANAGING  CLERK. 
See  Abticlxd  Clxrk,  IL 

MANDAMUS. 
See  Board  of  Health,  L,  IIL 

MAN,  ISLE  OF. 
See  FoRxiov  DoMUfiOE  of  Cbowh; 

MANSLAUGHTER. 
See  CoBOffER,  L,  IL,  IIL 

MARINE  INSURANCE. 
See  IviURABCE,  Mabibb. 

MARKET  OVERT. 
jSImSalb. 

MASTER  AND  SERVASH 

M.  was  employed  by  a  railway  Company  as 
their  servant  to  do  work  as  a  carpenter  to  the 
roof  of  an  engine  shed  at  their  station  whilst 
the  railway  traffic  was  being  carried  on  in  it 
by  their  servants.  In  the  course  of  this  em« 
ployment  he  was  standing  upon  a  scaffold 
which  was  erected  near  to  one  of  the  turn* 
tables.  The  porters  of  the  Company  who  weri 
engaged  in  shifting  a  looomotiiie  engine  allowei 
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It  to  project  10  far  b^ODd  tho  torntablo  that, 
iD  turning  it,  tho  ond  of  tho  engine,  by  their 
nogligenoo,  itruck  ngainit  %  ladder  which  eon- 
ttitnted  one  of  the  inpporti  of  the  scaffold. 
The  scaffold  gare  waj  in  eoniequencoy  and  the 
plaintiff  was  thrown  off  and  injnred.  In  an 
action  by  M.  againit  the  Company :  Held,  by 
the  Bzch.  Ch.,  affirming  the  judgment  of  the 
Court  below,  that  the  nature  of  M.'8  employ- 
ment  was  such  as  to  make  him  and  the  ser- 
rants  by  whose  negligence  he  suffered  serrants 
In  a  common  employment,  within  the  rule 
which  exempts  the  employer  from  responsi- 
bility to  his  serrant  for  the  consequences  of  the 
Bogligence  of  a  servant  in  a  common  employ- 
ment. Morgan  T.  Tk€  VaU  o/  Ntatk  Railway 
Company,  738 

MATERIAL  FACT. 

Concealment  ot    8—  Ivbubavcx,  MABnrs,  V., 
VL,  VIIL 

MEASURE  OF  DAMAGES. 

St*  iHIUBAirCB,  LiFK. 

MEMORANDA. 
Hilaiy  VacaUon,  1S64, 148. 
Trinity  Term,  1864,  722. 
Trinity  Vacation,  IZU,  755. 

MEMORANDUM. 
Ob  policy  of  marine  insurance. 

1.  Common. '  Sf  Ivsubahob,  MabivBi  IL, 
III. 

2.  SpeeiaL    Sf  Id,,  VIIL,  X. 

METROPOLIS  LOCAL  MANAGEMENT 

ACT. 

L  A  District  Board  of  Works,  eonstituted 
under  The  Metropolis  Local  Management  Act, 
18  4  19  Vict  c  120,  are  not  empowered  by  that 
Act  to  pollute  water  flowing  through  the  land 
of  another  person,  and  are  therefore  liable  to 
an  action  at  the  suit  of  the  owner  of  the  land 
through  which  it  flows,  who  Is  consequently 
not  bound  to  proceed  for  redress  by  seeking 
compensation  under  that  statute.  Per  the 
Exchequer  Chamber,  consisting  of  Erie,  C.  J., 
Byles  and  Keating,  JJ.,  and  Channell  and 
Bramwcll,  BB.  ;  diss.  Pollock,  C.  B.,  and 
Pigott,  B.  Cator  t.  7*Ae  Board  of  Workt  for 
tke  Lewitham  DUtriei,  116 

IL  It  makes  no  difference  in  this  respect 
that  the  works  executed  by  the  District  Board 
were  necessary  for  the  abatement  of  a  nui- 
•aaoe^  even  in  the  land  of  the  party  i^jmd. 

Id, 

IIL  Nor  that  the  water  thus  polluted  lay 
outside  the  district  orer  which  the  authority 
ol  the  District  Board  extended.  Id. ;  rerersing 
Ike  decision  of  the  Queen's  Bench,  consisting 
•f  Cockburn,  C.  J.,  and  Blackburn,  J.         Id. 


TV.  Qncere,  whether  the  Metropolitan  Board 
of  Works  are  so  empowered  by  the  Act?    Idm 

V.  A.  was  empowered  under  the  Metrop<to 
Local  Management  Act,  18  4  19  Viet.  o.  120, 
u.  77,  110»  111,  to  make  a  drain  from  Ua 
premises  to  a  sewer,  by  cutting  a  trench  aetoif 
a  highway,  and  filling  it  up  after  the  draia 
should  be  completed.  For  this  purpose  b* 
employed  a  contractor,  by  whose  negligence  it 
was  filled  np  improperly,  in  consequence  of 
which  damsge  ensued  to  B. :  Held  by  tb» 
Exchequer  Chamber,  roTorsing  the  deciaion 
of  the  Queen's  Bench,  that  A.  was  responsible 
in  an  action  by  B.  Oray  and  Wi/e  r.  PmlUm 
and  SubbU,  970 

MIDDLE  LEVEL  DRAINAGE  COMMIS- 
SIONERS. 

iSSes  Public  Pubpobbb,  Tbitstbbb  fob,  L 

MILL,  COTTON. 
Set  Ratb,  Poob,  L 

MONET  HAD  AND  RECEIVED. 

The  defendant  chartered  a  ship  to  K.  at  b 
certain  rate  per  week,  to  be  paid  cTcry  fou? 
weeks  in  adrance.  On  the  second  payment 
becoming  due,  K.  reeeired  from  the  plaintifl^ 
through  whom  he  had  sub-chartered  the  ship 
to  B.,  a  check  for  half  the  amount  due,  payabia 
to  the  order  of  the  defendant,  upon  the  terms 
that  K.  should  inform  the  defendant  that  tha 
adrance  was  made  in  consideration  Uiat  the 
ship  should  be  allowed  to  perform  the  charter* 
K.  paid  the  check  to  the  defendant ;  but  omit- 
ted to  inform  him  of  the  terms  on  which  it  had 
been  giren,  and  he  had  no  notice  of  them  $ 
and,  the  remainder  of  the  money  being  unpaid^ 
the  defendant,  who  had  obtained  cash  for  the 
check,  stopped  the  ship :  Held,  by  the  Excho- 
quer  Chamber,  affirming  the  judgment  of  the 
Queen's  Bench,  that  an  action  for  money  had 
and  receired  to  recorer  the  amount  of  the 
check  was  not  maintainable  by  the  plaintiff 
against  the  defendant,  as  there  was  no  pririty 
between  them,  and  that  the  action,  if  any^ 
ought  to  have  been  brought  by  K.  WalMon  r. 
Ruttll,  968 

Ste  IxsQBANCB,  Mabibb,  IX. 

MONEY,  PAYMENT  OF,  INTO  COURT. 
Ste  Ibiubabcx,  Mabihb,  XL 

NEGLIGENCE. 

St  Mbtropolis  Local  Mabagbbbht  Act,  T. 
OBLioAnoN,   Statctort.      Public    Pw- 

F08B8,  TRnSTBBB  FOR,  L 

Of  feilow-serrant    Set  Mastbb  axd  Sbbtjjw. 

NEGOTIABLE  INSTRUMENT. 
Set  BabbbupTi  V. 


NETS. 


POLICE. 
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NBTS. 

FUHXET,  8ALM0V. 

KON-RBPAIB  or  HIGHWAT. 
Sm  Vbawwkrp  Rbpazb  of. 

KOTIOK. 

or  appaaL    8f  Qvartbb  Sbsbiovb,  IL 

Of  bill  of  ezehango.  8m  Bill  of  BxcvAvaB, 
II.,IIL 

Dndw  Landf  CUniM  Coniolidmtion  Act  Sf 
Lavdb  Clausm  CoxsoLiDAnov  Act,  II., 
IIL 

NUISANCB. 

The  owner  of  a  mefinaca  and  promUeiy 
attaehed  to  which  was  an  areay  let  the  lame 
to  a  tenant  from  jear  to  year,  and  died ;  har- 
ing  doTiaed  the  property,  with  an  iron  grating 
orer  the  area  improperly  eonitmeted  and  ont 
of  repair  lo  at  to  amount  to  a  nnisaneey  to 
the  defendant  The  defendant,  haring  no 
Botiee  of  the  nniaance,  inffered  the  tenant  to 
remain  in  the  oeenpation  of  the  prcfnifeiy  npon 
the  fame  termi  as  before,  reoeiTing  rent  The 
wife  of  A.  haring  sustained  damage  by  reason 
of  the  dangerous  eondition  of  the  grating  : 
held,  by  the  Court  of  Queen's  Beneh,  that  the 
defendant,  as  rerersioner,  was  liable  to  an 
action  for  the  damage  thereby  occasioned. 
Quare  by  the  Bzehequer  Chamber  ?  Oandjf 
and  Wife  t.  Jubbtr,  485 

Sm  BoABD  OF  Hbaltb,  I.,  IIL  Hbtbopoub 
Local  Mahaobvbbt  Act. 

OATH. 

.As  IXTBBIIATIOVAL  LAW,  IIL 

OBLIQATION,  STATUTORY. 

Where  a  statutory  obligation  is  imposed  on 
B  person,  he  is  liable  for  any  ii^ury  that 
arises  to  others  in  consequence  of  its  having 
been  negligently  performed,  and  this  whether 
It  were  performed  by  himself  or  by  a  oontractor 
•mployed  by  him.  Orag  a»d  W\ft  t.  Pullen 
nmd  Hubble,  970 

OPPICB. 
Sm  Bcclbsiastical  Law,  V. 

OPEN  POLICY. 
See  Ihsubaitcb,  Mabivb,  IIL 

ORDBR. 
In  CouneiL    See  Ecclbbiabtical  Law,  IIL 

Protection.    See  Husband  akd  Wxfb. 

IVBRCARRIAQB  BY  RAILWAY. 
See  Company,  Railway,  VL 

OVERT,  MARKET. 
iSSmSalb. 


PARISH. 
See  Paxtpbb. 

Chnreh.    See  Bcclbbubtxcal  Law,  I.,  IL 

PAROL  BYIDBNCB. 
See  Inbubabcb,  Mabinb,  YIIL 

PARTICULAR  AVERAGB. 
See  IvBUBABCB,  Mabinb,  IL 

PARTNERSHIP. 
See  Dbavatio  Lrbbaby  Pbopbbty. 

PAUPER. 

But  0  ft  10  Vict  e.  66,  s.  1,  enacts  that  no 
person  shall  be  remored  lh>m  any  parish  in 
which  he  shall  hare  resided  for  the  fire  pre^ 
ceding  years.  By  stat  24  A  26  Viet  e.  66, 
s.  1,  "  the  period  of  three  years  shall  be  substi- 
tuted for  that  of  ftTe  years  in"  the  former  Act, 
« and  the  residenee  of  a  person  in  any  part 
of  a  nnion  shall  hare  the  same  efTect  in  refer- 
enee  to  the  prorisions  of  the  said  section  as  b 
residence  in  any  parish."  Held,  per  Cook- 
burn,  C.  J.,  and  Shoe,  J.,  Crompton,  J.,  die- 
sentiente,  that  a  pauper  who,  haring  resided 
three  years  In  a  parish,  remored  to  another 
parish  in  the  same  union,  and  aAer  residing 
there  for  some  months,  beeame  chargeable,  was 
remorable  to  the  parish  of  his  settlement. 
The  Queen  y.  The  InhabUaute  of  Great  Sal' 
held,  377 

See  Bankbvpt,  L 
PAYMENT. 

See  COYBNANT  FOB  TiTLB. 

Of  money  into  Court    See  Inbvbancb,  Ma- 
binb, XL 

PERFORMANCE  OF  CONDITIONS. 

<S<m'VbXATI0U8  iNniCTMKNTfl  ACT. 

PERSONAL  INJURY. 

To  orew  under  runuiDg-down  clause.    See  !»> 
BUBANCB,  Mabinb,  I. 

PERSONAL  REPRESENTATIVE. 
Action  by.    See  Inbvbancb,  Mabinb,  L 

PETITION. 
In  formft  pauperis.    See  BAHKBinn>  L 

PIRACY. 
See  Intkbnational  Law. 

PLEADING. 
See  Bankrupt,  II.,  IIL,  VL 

POLICE,  COMMISSIONERS  OF. 

A  person  holding  the  lioenae  of  eondnetoff 
of  a  metropolitan  Btage  carriage,  under  BtaU 
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POLICB. 


B.  &  C.  TRAFFIC  AOT. 


^i*ayu 


6  A  7  Viot  0. 86,  htd  %e«n  eonrleUd  and  fined 
three  timet  by  jattieeiy  who,  howerer,  did  not 
reToke  or  inspend  hit  lieenie,  ai  tbej  were 
empowered  to  do  bj  sect  25.  On  his  appl jing 
for  a  renewal  of  hii  lioenie  in  the  mode  pre> 
■cribed  bj  that  Act,  the  CommiMloners  of  Po- 
liee,  under  lUt  18  A  li  Viet  e.  7,  reftited  it, 
on  the  ground  of  the  conTletione,  but  eaid  they 
would  grant  it  after  a  month :  Held  that  they 
were  jnitifled  in  this  oourse.  £x  parU  Mit- 
eham,  685 

POLICY. 

POLLUTION  OF  WATER. 

S§€  MiTuopoLis  LocAx*  Mahacisxbiit  A0T|  Ly 
IL,in.,IV. 

POOR-RATE. 
St*  Rats,  Poea. 

PORT  OF  DISCHARGE. 

Dayi  in,  how  counted.    Sm  Ivsubaxcb^  Ma- 
mtn,  IX. 

POSSESSION  OF  PARISH  CHURCH. 
Sm  EccLBSiAsncAL  Law,  I.,  IL 

POST-HORSE  DUTY. 
St4  Towns  Policb  Clavsu  Act. 

PREMIUM. 
S^e  IvsuRAHCB,  MarxxtBi  XL 

PRESUMPTION. 

8t9  IsmftHATIOKAL  LaW,  IV. 

PRIVITT  OP  CONTRACT. 

Sf  MOVXT  BAD  AHD  RlCBITID. 

PROCEDURE,  SUMMARY. 
St0  Bill  of  Exohaxob^  L 

PROTECTION  ORDER. 

jSm  HUSBAITD  ABB  WxBB. 

PUBLIC  HEALTH. 
iS!m  Board  of  Hbaltb. 

PUBLIC  PURPOSES,  TRUSTEES  FOR. 

I.  The  Middle  Lerel  Drainage  Commission- 
ers were  empowered  and  directed  by  statute  to 
make  a  cut,  and  make  and  maintain  at  or  near 
its  opening  a  sluice  to  exclude  the  tidal  waters. 
They  were  trustees  for  a  poblie  purpose,  and 
acting  without  reward.  The  sluice  was  properly 
made,  but  owing  to  the  absence  of  due  care  and 
■kill  in  the  persons  employed  by  them  to  main- 
tain it,  the  sluice  burst,  whereby  the  tidal  waters 
came  In  and  flooded  the  neighbouring  lands. 
There  was  no  proof  that  the  Commissioners 
^<1  negligentiy  or  improperly  employed  un- 


skilftil  or  incompetent  agents.  Held,  that  the 
Commissioners  were  not  liable  to  ea  action  at 
the  suit  of  the  owners  of  the  neighbouring 
lands:  per  Coekbnm,  C.  J.,  and  Mellor,  J.; 
dissentiente  Blaokbam,  J.  Bee  C^  t.  Yfin, 
Cl9rk  to  tk4  MiddU  Level  JOraimmge  Ommms- 
•iontnf  iit 

II.  Commissioners  acting  gratuitously  In 
the  discharge  of  a  public  trust  are  responsible, 
in  an  action  for  injury  caused  by  a  breach  of 
duty  on  their  part,  without  showing  affirma- 
tirely  that  they  are  possessed  of  funds,  or  the 
means  of  raising  funds,  to  meet  any  damages 
which  may  be  recoTored  against  them.  Gkrhy 
and  Wife  ▼.  Tke  Bgde  OoumtMionen,        743 

PUBLIC  TRUST. 
Sm  Public  Pubposbb. 

PURCHASE. 

Sf  COTBBABT  FOB  TiTLB. 

QUALIFIED  COVENANT. 

Sm  CoTBBABT  FOB  TiTLB. 

QUARTER  SESSIONS. 

I.  An  indictment  at  Quarter  Sessioaa  aneged 
that  the  defendants,  contriTing  and  intending 
to  defraud  R.  B.  of  his  money,  nnlawfblly, 
knowingly,  and  designedly  did  amongst  them- 
selres  combine,  conspire,  confederate  and  agree 
together  by  dirers  false  pretences  against  the 
form  of  the  statute  in  that  case  made  and  pro- 
Tided,  the  said  R.  B.  of  his  moneys  to  defraud, 
against  the  form  of  the  statute :  held,  that  the 
Quarter  Sessions  had  jurisdiction  to  try  this. 
Latham  and  Other*  t.  The  Queen^  836 

IL  A  person  eonricted  as  a  rogue  and  Taga- 
bond  under  stat  6  0. 4,  o.  83,  s.  4,  appealed  to 
the  Quarter  Sessions  under  sect  14  of  the  Act, 
baring  giren  notice  of  appeal  to  the  eonyiet- 
ing  justices  as  required  by  that  seetioB.  Ne 
one  appearing  to  support  the  eonTletiaa,  it 
was  quashed.  Held,  that  the  Quarter  Sassioai 
were  authorised  by  sUt.  12  A  13  Vict.  e.  45^  ■. 
5,  to  award  costs  against  the  person  who  pro- 
secuted the  appellant,  and  could  not  Bward 
them  ag^nst  the  eoaTlcting  justices.  The 
Queen  t.  Purdey,  W9 

See  also  Cohtbmpt  or  Court.     HiavwAT, 
DiTBBTnro  ABB  Stoppibo  up,  IL 

QUEEN'S  BENCH,  COURT  OF. 

See  CONTBBPT  OF  COUBT,  I,  IIL 

QUO  WARRANTO. 
See  EccLBBiASTicAL  Law,  V. 

RAILWAY  COMPANY. 
See  CovPABT,  Railway. 

RAILWAY  AND  CANAL  TRAFFIC  ACT. 
See  CoKPABT,  Railway,  I.,  Y.,  YL 


BATB. 
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District 
VI. 


RATB. 
Sm  Boabd  or  BMXLr%  TV,,  Y,, 


Higbway. 

The  parish  of  A.  eontalns  soronl  hunlots, 
all  indnded  in  the  poor-rate  for  the  parish, 
with  one  set  of  orerseers.  M.,  one  of  these 
hamlets  adjoining  the  parish  of  B.,  had,  so  far 
as  lirlog  memory  extends,  been  assessed  to  the 
property  and  income  tax,  land  tax  and  assessed 
lazes  as  part  of  B.  The  occupiers  of  land  in 
H.  hare  at  vsrions  times  held  the  offices  of 
guardian  of  the  poor,  orerseer,  ohnreh warden 
and  dike-reere  for  A.,  end  had  never  held  simi- 
lar offices  in  B.  M.  had  time  out  of  mind  paid 
poor-rates,  church-rates,  sewer* rates  ahd  tithes 
to  A.  So  far  as  living  memory  and  evidehce 
of  reputation  went,  the  oooupiers  of  lands  in  M. 
had  always  been  assessed  and  had  contributed 
to  the  highway-rates  of  B.,  and  the  highways 
in  M.  had  always  been  repaired  by  B.  until 
1841,  when,  by  private  arrangement  with  the 
■urreyors  of  the  highways  of  B.,  the  lands  in 
U.  ceased  to  be  assessed  in  that  parish ;  and 
the  highways  in  M.  have  still  been  repaired 
by  the  occupiers  of  lands  in  H.  without  any 
rate,  the  surveyors  of  the  highways  of  B.  ex- 
pressly reserving  to  themselves  the  right  of 
assessing  the  lands  in  M.  to  the  highway-rates 
at  any  future  time.    Held, 

1.  That  M.  was  assessabre  to  the  highway- 
rate  for  A.,  there  not  being  suffieient  evidence 
to  warrant  the  conclusion  thai  M.  was  a  hamlet 
repairing  its  highways  separately. 

2,  That  B.  and  M.  eould  not  be  jointly  in- 
dieted  for  the  non-repair  of  highways  in  M. 
J)aie9on,  appellant.  The  Surveyor  of  Highway 
for  tk€  parith  of  Wiilovghhy  let'fA  Slootkby, 
respondent,  920 

Poor. 

I.  A  eotton-mill,  owing  to  depression  in  the 
eotton  trade,  was  no  longer  worked,  but  was 
maintained  at  some  expense  as  a  factory,  with 
Its  machinery  in  a  fit  State  for  working  when 
the  trade  should  revive.  Held,  that  the  occu- 
piers were  rateable  for  the  mill,  and  that  the 
rate  should  be  made  upon  its  annual  value  as 
a  storehouse  for  the  machinery  in  it,  and  not 
apon  an  estimate  of  the  rent  which  might  fairly 
be  expected  for  it,  if  let  for  a  reasonable  term 
of  years,  with  the  prospect  of  improvement  in 
yalue.  StaUy  and  oHothtr,  appellants.  The 
Or«r«««rf  of  the  Townehip  of  CaetUtou,  respon- 
denU,  605 

\  II.  In  assessing  land  to  the  poor-rate  the 
owner  and  occupier  is  entitled,  under  stat  8  A 
7  W.  4»  0.  96,  s.  1,  to  have  deductions  made 
from  the  gross  rateable  value  of  bis  property 
(1)  in  respect  of  the  general  sewers  tax  imposed 
by  the  Court  of  the  Commission  of  Sewers, 
wnder  stat.  4  A  6  Viot.  e.  45;  (2)  in  respect  of 
the  amount  at  which  he  is  rated  by  the  Court 
Of  the  Commission  of  Sewers  for  the  main. 


teaaaee  and  eleaasiag  of  the  sewers  and  workf 
in  a  Level  by  whioh  the  rated  lands  are  bene- 
flted ;  (3)  in  respect  of  the  average  sum  annually 
expended  by  him  tn  the  naintenanoe  and 
repairs  of  a  sluice  or  floodgate  and  goto,  under 
the  jurisdiction  of  the  Commissioners,  and  on 
his  lands,  by  whioh  his  lands  aione  are  bene- 
fited, and  which  works  are  necessary  to  maintain 
the  lands  in  a  state  to  command  their  rent; 
(4)  in  respect  of  the  sum  aanually  expended  by 
him  in  the  maintenance  and  repairs  of  a  sea 
wail  which  the  owners  of  lands  fronting  a 
navigable  river  were  bound  to  keep  up  under 
a  presentment  made  at  a  Court  of  Sewers,  and 
the  maintenanee  of  which  wall  was  necessary 
to  protect  his  lands:  as  all  the  above  are 
tenant's  and  not  landlord's  taxes :  CockbutHf 
C.  J.,  dubiUnte  about  the  third  head  and  Mel* 
lor,  J.,  aboat  the  two  last.  The  Queen  t.  BaU 
Dare,  7M 

BATIFICATION. 

See  IxnavanoirAL  Law,  IV. 

BECOGNISANCB. 
See  VszATioirs  lanicTMsxTS  Act. 

BECOVERIES. 
See  Fiffxs  axd  Bxcotkriis. 

BBCtOR,  LAT. 
See  EccLXSXAsncAL  Law,  IL 

REDUCTIOK  OF  DAMAGES. 
See  Appeal.     CHAanR-PABTT. 

BEGULA  GENERALIS,  721. 

BEGI8TBAR. 
Abjudication  by.    See  Baxkrvpt,  I. 

BBGISTRATION. 
See  COPTBIOBT  OF  DasiOHS. 

BELATION. 
See  Baxkrupt,  I. 

BELBASB. 
See  Barkbupt,  II.,  III.,  V. 

BELOADING,  CONSTRUCTIVE. 
i8<r«  IxsvRARCB,  Marirb,  v. 

REMOVABILITY. 
See  Paupsb. 

RENEWAL  OF  LICENSE. 

See  POLICB,  COMWIBSIORRRB  OP. 

REPAIB  OF  HIGHWAY. 

See  HlOHWAT,  REPAIR   OP.      COMPAXT,  RAIL- 
WAY, 1 1. 

RESIDENCE  IN  UNION. 
See  Pavpbb. 
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SEVERSIONEB. 


STREET. 


BSVERSIONER,  LIABILITT  OV. 

BOAD,  TURNPIKE. 
jS!m  HioHWATy  Rip  An  or. 

ROGUE  AND  VAGABOND. 
Sm  Quabtkr  Sisuom,  IL 

BULS  TO  REDUCE  DAMAGES. 
Sf  Appxaii. 

RUNNING-DOWN  CLAUSE. 

8€§  IV8UBAHCX|  MaRUTB,  L 

SALE. 

L  A  sale  bj  sample  U  not  eatiUed  to  the 
priTilegei  of  %  sale  in  market  OTort.  Chine  t. 
Th»  London  Dock  Companjf,  818 

n.  Quart,  whether  a  purchase  of  foods 
made  in  a  market,  bj  a  shopkeeper,  of  goods 
brought  to  his  shop  is  so  entitled  ?  Id* 

Bill  of.    8*€  Bankrupt,  L 

SALMON  FISHERY. 
8f  FisiKBT,  Salxov. 

SAMPLE. 
St€  Salb,  I. 

SEAL  OP  LOCAL  BOARD  OF  HEALTH. 

St€  BOABD  OP  HXALTH,  lY. 

SEAWORTHINESS. 
As  IvBUBANOB,  Mabibb,  VIIL,  XL 

SEA  WALL. 
Sf  Ratb,  Poob,  IL 

SEIZURE. 
iSSre  Bavkbupt,  L 

SEQUESTRATION. 
Stt  Bankrupt,  VIL 

SERVANT. 
8—  Mastbb  and  Sbbyabt. 

SERVICE. 
St*  Abticlbd  Clbbk. 

SESSIONS,  QUARTER. 
Stt  CoNTxvpT  of  Court,  IIL    Quabtxb  Sbs- 

SIOXl. 

SEVERAL  COUNTS. 
Sf  Indictmbkt. 

SEWER. 
8m  Boabd  of  Hbaltb,  L,  IIL 

SEWERS  TAX. 
Stt  Ratb,  Poob,  XL 


SHIP,  DECLARATION  OF. 
8—  XRiVBAVCB,  MABon,  VnL,  Z. 

SHOP. 

i5!MSA.LB,IL 

SLANDER. 

DeelaratioB  by  hosband  and  wife,  allegiag 
that  she  was  a  member  of  «  seet  of  Protestanl 
Dissenters,  and  also  a  member  of  one  of  the 
priTate  societies  of  that  sect,  and  that  the  sect 
and  its  Societies  are  snliject  to  rules  and  regn- 
laUons,  and  the  members  of  the  seet  and  its 
Societies  are  subject  to  rules  and  rogulatiens, 
and  under  the  control  and  authority  of  the 
Societies  and  of  their  leaders  with  respect  to 
the  moral  and  religions  conduct  of  the  mem- 
bers and  their  being  allowed  to  be  and  eon« 
tinue  members;  and  bj  the  rulee  and  regnU- 
tions  B  member  of  one  Society  in  the  sect 
cannot  become  a  member  of  another  Society 
in  the  sect  unless  the  leaders  or  elders  of  the 
first  certify  that  the  member  is  morally  and 
otherwise  fit  to  be  a  member,  nod  tha^  by 
reason  of  words  spoken  of  the  wife  imputing 
want  of  chastity  to  her,  she  was  not  ^owed 
to  continue  a  member  of  the  Society,  and  the 
leaders  or  elders  reflised  to  certify  that  she 
was  morally  or  otherwise  fit  to  be  a  member 
of  the  sect,  Ac,  and  she  was  not  allowed  to 
become  a  member  of  the  Society  in  L.,  and 
was  prereated  from  attending  religions  wor- 
ship, and  she  became  injured  in  her  good 
name  and  reputation,  and  sick  and  greatly 
distressed  in  body  and  mind.  On  demurrer: 
held,  that  the  special  damage  alleged  was  not 
snffloient  to  make  the  words  actionable. 
RobtrtM  and  Wift  T.  BobtrU,  884 

SPECIAL. 

Damage.    Stt  Slandbb. 

Memorandum.      Stt    Insubavcb,    MABDOf 
VIIL,  X. 

8TATUT0RT  OBLIGATION. 
Stt  Obuoatiob,  Statutobt. 

STEAMER. 
Ste  Insubancb,  Mabibb,  H. 

STIPULATION. 
Stt  Lbabb. 

STOPPING  UP  HIGHWAY. 

Stt  HlOBWAT,  DiTBRTUrO,  4c. 

STOREHOUSE. 
Stt  Ratb,  Poob,  L 

STREAM. 
Stt  Boabd  of  Hbaltb,  L,  IH. 

STREET. 
Stt  Boabd  of  Hbaltb,  TL 


8X7MMABT. 


VEXATIOUS. 


lOU 


'  BUMMART. 

OODTietloil.       j?M   JVBTIOSS    OF   THB    PbAOB, 
JUBIIDIOnOV  OF. 

Prooodwo.    A«  Bill  OF  BxoxAVABy  L 

SUMMONS,  WANT  OF. 
&•  JusncsB  OF  THB  Pbacx,  Jubisdiotiov  of. 

SUPERFLUOUS  LANDS. 

JSm  LAXDB  CLAUBXt  COXSOLIDATXOH  ACT,  IV. 

SUPER  VISUM  CORPORIS. 

Sm  COBOXSBf  IIL 

SURETY. 
Se9  Baxkbuft,  L,  V.,  VL 

TAXES. 
ItUidlord's.    Set  Rati,  Poob,  II^ 
Tenant'!.    jSm  Rati,  Poos,  IL 

TEAM  WORE. 
S—  Lbasb. 

TENANCY  FROM  TEAR  TO  YEAR. 

A  tenancy  ttom  year  to  year  if  not,  at  leait 
for  the  purpose  of  an  aotion  for  a  natoanee,  to 
bo  treated  m  a  eontioaoua  tenaney,  but  at  re- 
«ommenolog  OTory  year.  Gandy  and  Wifr  t. 
Rubber,  78 

TITLE,  COVENANT  FOR. 

&«  COTXXAXT. 

TOWNS. 

ImproTement  Clantea  Aot,  1847. 

Tbe  Towns  Improrement  Claases  Aet,  1847, 
10  A  11  Vict.  e.  34,  s.  52,  imposes  on  tbe  Com- 
missioners  under  tbat  Act  an  obligation  to 
place  fences  on  tbe  footways  for  tbe  protection 
of  foot  passengers.  Ohrbjf  and  Wife  t.  Tkt 
Hjfde  Commiuiontr§f  743 

Police  Clauses  Act. 

A  person  nsing  a  baokney  carriage  plying 
for  bire  in  a  town  is  not  exempted  f^om  tbe 
obligation  of  taking  out  a  license  under  Tbe 
Town  Police  Clauses  Act,  1847,  10  A  11  Vict 
e.  89,  on  tbe  ground  tbat  be  bas  already  paid 
post-borse  duty  to  tbe  Commissioners  of  In- 
land Rerenne.  BnekU,  Appellant,  Wrigkteon, 
Beepondent,  854 

TRENCH  ACROSS  HIGHWAY. 
See  MxTBoPOLit  Local  Maxaoxvbxt  Act,  V. 

TRUST,  PUBLIC. 
See  Public  Purfosbb,  Tbubtxbs  fob. 

TURNPIKE  ROAP. 
See  HiaawAr,  Rbpaib  of. 


UNCHA8TITY. 
See  Slaxdbb* 

UNDERLEASE. 

8—  IXTBBBOaATOBIXS. 

UNION,  RESIDENCE  IN. 
See  Pavfbb. 

UNREASONABLE  CONDITION. 

See  BAXKBVFTy  V.    CoKPAxr,  Railwat,  V« 
VL 

UNSEAWORTHINESS. 

See  IxBUBAxcx,  Mabixx,  VIII.|  XL 

VAGRANT. 
Su  Etidbxob.    Quabtbb  Sxbbioxb,  IL 

VALUED  POLICY. 
Sm  Ivf  UBAXCB,  Mabixb,  HL 

VENDOR. 

Set  COTXXAHT  FOB    TiTLX.      FlBBS  AXD  Rjl* 
00TXBIX8. 

VENUE,  ABUSE  OF  CHANGING. 

Wbere  a  party  at  wbose  instance  tbe  Tonn* 
bas  been  ebanged  abuses  bis  position  by  retain- 
ing  counsel  in  snob  a  manner  as  to  deprire  bli 
adrersary  of  tbe  means  of  procuring  counseiy 
tbe  Court  or  a  Judge  will  interfere.  Curtie  t. 
Uwie,  608 

VERDICT. 

Ac  IXDXOTXXXT. 

VEXATIOUS. 

Defence.    See  BiobwaTi  Rbpaib  of. 

Indictments  Act 

By  sUt  33  A  23  Viet.  o.  17,  s.  1,  no  bill  of 
indictment  for  conspiracy,  among  otber  offen- 
ces, sball  be  presented  to  or  found  by  any 
grand  jury  unless  tbe  prosecutor  or  otber  person 
presenting  sucb  indictment  bas  been  bound  by 
recognisance  to  prosecute  or  give  OTidenco 
against  tbe  person  accused,  or  nnless  tbe  person 
accused  bas  been  committed  to  or  detained  ia 
custody,  or  bas  been  bound  by  recognisance  to 
appear  to  answer  to  an  indictment  to  be  pre- 
ferred against  bim  for  sucb  offence,  or  unless 
sucb  indictment  for  sucb  offence  be  preferred 
by  tbe  direction  or  witb  the  consent  in  writing 
of  a  Judge  or  of  tbe  Attorney  or  Solicitor  Gen- 
eraL  Tbree  defendants  were  soTerally  bound 
by  recognisance  to  appear  at  tbe  next  Session 
of  tbe  Central  Criminal  Court,  and  tbero 
surrender  tbemselTcs,  and  plead  to  sucb  indict- 
ment as  migbt  be  found  against  tbem  for  or  in 
respect  of  tbe  cbarge  of  conspiracy  to  cbeat 
and  defraud.  Tbe  prosecutors  were  also  bound 
OTor  to  appear  at  such  next  Session,  and  to 
preftr  or  eanso  to  be  preferred  a  bill  of  indict- 
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VEXATIOUS. 


WAY,  RIGHT  OP. 


^m^ 


men(  agaioit  tho  p«r8oiis  ^oooMd  for  tho 
offonM  of  oonipirftej  to  oheat  «nd  defraud,  and 
dnlj  to  prosecute  each  indictment  and  give 
eridence  thereon.  At  the  next  SeMion  an 
indictment  wa*  preferred  and  found,  and  the 
defendants  surrendered ;  but  In  consequence  of 
the  absence  of  a  material  witness  for  the  prose- 
cution the  trial  was  put  oiT,  and  the  recognisan- 
ces dttlj  respited  until  the  next  Session.  Before 
the  next  Session  the  Solicitor-General  directed 
an  indictment  for  a  conspiracy  to  be  preferred 
against  a  fourth  defendatat,  Q.  D.;  and  a  second 
indictment  was  preferred  and  found  against 
them  all,  upon  which  the  original  defendants 
appeared,  but  refused  to  plead.  A  plea  of  not 
gniltj  was  entered  for  them,  and  thej  were 
tried  and  found  guil^  and  sentenced.  On  a 
writ  of  error  field,  - 

'  1.  That  it  was  not  necessary  that  the  indict- 
ment should  arer  that  the  conditions  imposed 
bj  Stat  22  A  23  Vict  c.  17,  s.  1,  had  been  per- 
formed, e.  0.,  that  it  had  been  prefen^  by  the 
direction  or  with  the  consent  of  a  Judge  or  of 
the  Attorney  or  Solicitor  General. 

t.  That  the  indictment  was  prefarred  with 
proper  authority,  and  the  reoognisancef  duly 
entered  into,  as  the  charge  on  which  the  defend- 
ants were  tried  was  the  same  a>  (hat  to  which 
the  recognisances  related;  and  those  recogni- 
sances were  not  exhausted  by  the  first  indict- 
jnent  being  preferred  and  the  defendants  sur- 
rendering.   Knowldtn  and  otken  v.  Tk$  Qu«*n, 

632 
VICAR. 

Sm  EcoLiBiAf txcal  Law. 

VOYAGE  POLICY. 
S*9  IiravnAHOi  Marihi,  IIL 


WAIVER. 

Sm  ELKCTIOir.      JUBTICXB  OF  VU 

Bif  Dicnoir  OF. 


i,Jir. 


Warrant  of  justice  of  the  peace. 

Se$  Ihtbrrationai.  Law,  II.,  IIL 

WARRANTY  OF  SEAWORTHINESS. 
See  IvsuBAHCB,  Mabivb,  VIIL 

WATER  POLLUTION. 

jSm  MsTBOPOLii  Local  HABAaBVBBr  Aof,  L 
IL,  IIL,  IV. 

WATERCOURSE. 
Sm  Boabd  of  Hbaltb,  I.,  IIL 

WAY,  RIGHT  OF. 

Trespass  for  breaking  and  entering  the 
plaintiff's  garden.  The  defendant  justified 
under  two  pleas,  vis.,  the  enjoyment  as  of 
right  and  without  interruption  of  a  way  orer 
the  garden  for  twenty  years  and  forty  years 
raspecarely  before  the  suit    At  the  trial  it 

• 


appeared  that  the  plaintiflT  was  tenaat  to  W. 
L.  of  the  garden,  and  the*  deftndant  was 
owner  of  premises  comprising  a  ooitage  and 
yard,  which  had  formerly  been  part  of  the 
estates  of  the  L.  family,  with  a  privy  in  the 
yard  abutting  upon  the  garden,  which  privy 
had  stood  there  for  sixty  years.  J.  L.,  who 
died  in  1811,  was  owner  of  the  garden  and  the 
premises  belonging  to  the  deiendant,  and  de- 
vised certain  of  his  estates,  including  those 
premises,  to  H.  L.  in  trust  to  sell.  H.  L.  sold 
various  lots,  and  in  1812  W.  became  the  pur- 
chaser of  a  lot  which  included  those  premises. 
In  1821  W.  built  the  cottage,  and  on  his  death 
in  1849  the  premises  devolved  to  the  defendant 
in  right  of  his  wife,  who  was  heiress  of  W. 
In  1823  S.  became  tenant  of  the  gerden,  and 
continued  so  until  1857.  In  1830  he  walled 
up  stones  against  the  opening  of  the  privy 
into  the  garden,  and  W.  knocked  them  down. 
S.  complained  of  that  act  to  H.  L ,  who  went 
with  his  agent  to  look  at  the  place,  and  met 
there  S.  and  W.  Declarations  of  W.  and  H.  L. 
on  that  occasion  were  admitted  in  evidence 
after  objection  hy  the  plaintiff.  A  low  well 
was  accordingly  built  round  and  a  loose  flag- 
stone put  at  the  top  so  as  to  form  a  cesspool, 
and  the  privy  was  cleaned  out  through  the 
garden  until  about  1862.  Under  the  will  of 
J.  L.  the  garden  cane  to  W.  L.  on  his  attain- 
ing the  age  of  twenty-one  years,  in  1817. 
After  the  declarations  were  given  in  evidence, 
it  appeared  that  H.  X.  was  trustee  of  W.X. 
during  his  minority,  and  subsequently  by  his 
request  received  his  rents.  In  October,  1881, 
the  tenant  of  the  garden,  by  direction  of  W. 
L.  built  a  wall  to  prevent  the  defendant  going 
through  it  A  correspondence  between  the 
attorneys  for  the  defendant  and  W.  L.,  ia 
which  there  was  a  negotiation  as  to  a  refer- 
enea  of  the  matter  to  arbitration,  began  on 
the  28th  Decemb^  of  that  year,  and  continued 
until  the  13th  February,  1862.  The  trespass 
for  which  the  action  was  brought  was  com- 
mitted on  the  3d  February,  1863;  and  the  writ 
issued  on  the  following  day.  The  Judge  left 
to  the  jury  the  question  whether  the  defendant 
had  submitted  to  or  acquiesced  in  the  inter- 
ruption for  one  year  within  the  meaning  of 
Stat  2  A  3  W.  4,  c.  71,  s.  4,  and  they  said  that 
he  had  not,  and  found  for  him  on  both  pleas. 
Held,  per  Crompton,  Blackburn,  and  Mellor, 

JJ., 

1.  That  the  question  was  properly  left  to 
the  jury,  as  an  interruption  might  be  shown 
to  have  been  not  submitted  to  or  acquiesced  in 
within  .the  meaning  of  stat  2  A  3  W.  4,  c.  71, 
8. 4,  though  no  suit  or  action  had  been  brought 

2.  That  the  declaration  of  W.  was  admissible 
as  explanatory  of  acts  about  to  be  done  by 
him,  showing  the  nature  of  the  cojoymcat  of 
the  way. 

3.  SembU,  per  Crompton  and  Blackburn, 
JJ.,  that,  even  taking  H.  L.  as  a  stranger  to 
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Um  MUto  »t  the  time  of  the  eonrerMtleB  be- 
tween him  ead  B.  and  W.,  bii  deelaretioii  wet 
■dmiiaible  ei  pert  of  the  eoiiTenet&oB.  i^«ii- 
fiitoii  T.  Cartmright,  1 

WBIOHINQ-MACHINB. 

A  welghing-maohino  whieh  het  beeome  out 
of  order  lo  u  to  weigh  nntrnly  is  an  ineorroot 
weighlng-meehine  within  iteL  6  A  6  W.  4»  o. 
6Sy  1.  S8»  elthongh  by  making  an  aUowanee  for 
the  error  the  weight  of  artiotei  eoold  be  aieer- 
talned  tmly  by  it:  aliter,  where  a  maehine 
from  it!  oonftmetion  zeqidiei  to  be  a4Jiiited 


before  it  ean  be  vsed  at  alL  T3U  Orwt  W^aU 
9m  Baiiwajf  Company,  ApptUanU,  i?a«7M^ 
J^Mpoadcal^  028 

WIFE. 
Se9  HusBAxs  A]n>  Wi».    Btdbvcs.    8lax« 


WITNESS,  COMPETEKCT  OF. 
Sm  Stidixcb. 

TEAR  TO  TEAR,  TENANCTf  FOR. 
jSm  TavAVOT  VBOK  YmAM  TO  Ymam* 


THE  END* 


/ 


